OREGON JUDICIAL DEPARTMENT
Office of the State Court Administrator

February 27, 2025
Submitted Electronically

The Honorable Anthony Broadman, Co-Chair
The Honorable Paul Evans, Co-Chair

Joint Committee on Ways and Means
Subcommittee on Public Safety

900 Court Street NE

H-178 State Capitol

Salem, OR 97301-4048

Re: Responses to Committee Questions on February 25, 2025
Dear Co-Chair Broadman and Co-Chair Evans:

Thank you again for giving us time to present on the Oregon Judicial Department (OJD)
budget and Policy Option Packages on February 25, 2025. | am writing to provide
additional information related to questions asked by committee members.

1. Representative Chotzen asked about the steps we have taken to speed up
time to disposition in criminal cases.

As an initial matter, there are many factors that contribute to the time to disposition for
criminal cases:

e Cases with unrepresented persons, even if they resolve quickly once an attorney
has been assigned, may be resolved after the time standards because of how
long it took to find an attorney. The time standards are not tolled while an
attorney is being identified for appointment.

e Delays in receiving results from the state lab have caused delays, particularly in
DUII and drug-crime cases.

e Delays providing body camera footage, or if the footage is incomplete, can cause
delays because the defense needs to review every video.
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e In situations where a person has more than one case pending, such as a felony
case and one or more separate misdemeanor cases, the cases typically proceed
together. However, since misdemeanor cases have a shorter time-to-disposition
goal, even if the felony case resolves timely, the misdemeanor cases may not be
timely if they were resolved at the same time as the felony case.

Regarding the actions courts have taken to improve time to disposition in criminal
cases:

e In September 2023, the Western Regional Conference of Chief
Justices/Conference of State Court Administrators met in Vancouver,
Washington. The conference focused on effective criminal case management
post-COVID and best practices. OJD sent a team that included judges, trial court
administrators, staff from the Office of the State Court Administrator, prosecutors,
and defenses attorneys. The team’s participation in this conference helped to
identify continuances and discovery as two priority areas Oregon could focus on
to improve criminal case management.

e After the conference, OJD’s Criminal Law Committee developed a guide and
provided other materials to assist courts that want to develop or modify a
continuance policy. Controlling continuances is one of the more effective ways to
ensure criminal cases are resolved in a timely manner.

e Discovery is a more complex issue that requires collaboration between system
partners to identify solutions and implement necessary changes. We are
engaging with system partners regarding discovery in a variety of spaces,
including legislative stakeholder meetings. In addition, during Senate Bill
(SB) 337 (2023) public defense crisis planning meetings, several crisis teams
discussed issues around discovery, including ways to improve timely disclosure.

e During SB 337 crisis planning meetings, courts also discussed a variety of
methods to improve court efficiencies for criminal cases with system partners.
For example, special dockets to triage and encourage early resolution of less
complex/serious criminal cases have been utilized by several courts, with varying
success. Several courts continue to meet with system partners to explore
different options for improving efficiency and time to disposition in criminal cases.

e In September 2024, OJD submitted a “Summary of Circuit Court Unrepresented
Defendant Crisis Plans Implementation Updates” report to the Joint Emergency
Board. The report reflects implementation of SB 337 crisis plans in areas aimed
at increasing dispositions such as: remote appearances, settlement
conferences, and early resolution dockets.
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e (0OJD’s Judicial Case Management Committee is creating education and training
for judges and court staff on caseflow management and how courts can track
changes using the case management dashboards, such as time to disposition.
The committee helped with the creation of a backlog dashboard in 2022 to help
courts better identify and create plans to address backlogs. The former and
current judge chairs of the committee recently presented at a Presiding Judge
and Trial Court Administrator conference on case management, and two
members of the committee will be presenting on caseflow management at the
New Judge Seminar this summer.

e Courts have been evaluating their time-to-disposition statistics to identify and
take a variety of additional steps to address caseflow management issues. For
example, some courts have evaluated and changed how they schedule criminal
hearings (e.g., Columbia, Jackson, and Washington have implemented docketing
changes).

¢ Note that changes to caseflow management take time to implement and may not
necessarily be reflected in the time-to-disposition data right away, especially
when there is backlog of cases.

2. Co-Chair Broadman asked about the number of people in case types
eligible for public defense services who either obtain private counsel,
appear pro se, or are appointed public defenders.

The following two charts show the number of appointments (including privately retained
attorneys or self-represented persons) in case types eligible for public defense services
(criminal, delinquency, and dependency). Multiple appointments of public or private
attorneys can occur during the life of a case.

These charts show that most appointments in these case types are court-appointed
public defense attorneys, both by number of appointments (Chart 1) and percentage of
appointments (Chart 2). The number of appointments has increased each year in the
last five years. The percentage of appointments with public defenders has decreased
slightly, from 86 percent in 2020 to 85 percent in 2024. The percentage of privately
retained appointments also has been fairly stable at 13 percent. The percentage of self-
represented defendants consistently has grown, from 1 percent in 2020 to 3 percent in
2024.
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Chart 1. Attorney Appointments
in Criminal, Delinquency, and Dependency Case Types
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m Self-Represented (Pro Se) 931 1,025 2,784 3,491 4,299
M Privately Retained 18,882 19,375 22,005 21,764 21,362
B Court Appointed 126,615 130,874 133,711 139,133 142,892
Total 146,428 151,274 158,500 164,388 168,553

Note: The court-appointed category includes unrepresented cases currently waiting for
an attorney, after qualifying for a court-appointed attorney. In addition to the
appointments in Chart 1 above, there were 376 court appointments in probate
protective proceeding cases, pursuant to ORS 125.080 (SB 578 (2021), effective
statewide on January 2, 2024).


https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB578/A-Engrossed

Co-Chair Broadman and Co-Chair Evans
Page 5
February 27, 2025

Chart 2. Percent of Attorney Appointments
in Criminal, Delinquency, and Dependency Case Types
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Note: The court-appointed category includes unrepresented cases currently waiting for
an attorney, after qualifying for a court-appointed attorney. Numbers are
rounded to the nearest full percentage point.

3. Co-Chair Broadman asked if OJD has data about how many aid & assist
cases come from each judicial district.

OJD maintains an aid & assist caseload dashboard that reflects current aid & assist
caseload and current aid & assist caseload per 1000 criminal cases filed last year; see
charts below. Caseload is defined as all defendants who either lack fithess to proceed
or whose cases are on hold for a determination as to whether they are fit to proceed.

Chart 3 shows that the largest counties by population generally have the largest number
of aid & assist cases. Chart 4 shows the “per-capita” aid & assist caseload, where
some smaller counties (e.g., Tillamook, Curry, Douglas, and Klamath) have higher rates
than some more-populated counties.
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Chart 3. Current Aid & Assist Caseload
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4, Co-Chair Broadman asked if time to restoration changed in light of Oregon
State Hospital (OSH) timelines for restoration services imposed due to the
Mink-Bowman case (Mossman order)?

One way to measure the aid & assist system’s ability to restore defendants, over time, is
to look at the percentage of defendants who regained fitness to proceed by the time
they exited pending fitness status. This measure of the aid & assist system’s ability to
restore defendants’ fithess to proceed decreased 22 percentage points between 2022
Q2 and 2024 Q3.

In 2022 Q2, 75 percent of defendants who exited pending fithess to proceed status did
so because they regained fitness, compared to 25 percent who did not regain fitness
and had their cases dismissed. By 2024 Q3, the percent of exiting defendants who
regained fitness dropped to 53 percent, and the percent who did not regain fithess and
had their cases dismissed nearly doubled to 47 percent.

The chart below reflects the percent of defendants regaining fitness to proceed by the
time they exit pending fitness to proceed status and includes all defendants exiting
fithess to proceed status after being found unfit in Oregon’s circuit courts and is not
limited solely to defendants committed to the OSH. The chart is part of a larger data
compilation of Aid & Assist and Civil Commitment Data, prepared for a legislative
workgroup studying these issues. The entire report is attached to this response.



Co-Chair Broadman and Co-Chair Evans
Page 8
February 27, 2025

Chart 5. Percent of Defendants Regaining Fitness to Proceed by
the Time They Exit Pending Fitness to Proceed Status
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Note: The numbers in this chart include all defendants exiting pending fitness to proceed status
after being found unfit in Oregon's circuit courts, and are not limited to defendants committed to
OSH.

The gray vertical ine highlights the quarter (2022 Q3) during which the Mosman order was
issued.
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| hope this information is helpful. Please let us know if you have additional questions
and thank you again for the opportunity to present this information to the subcommittee.

Sincerely,

P ey ) D

Nancy J. Cozine
State Court Administrator

25eNC009jm
Attachment
ec: 0OJD Government Relations Team
Phillip Lemman
Amy Miller
David Moon
Jessica Roeser
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Aid & Assist and Civil Commitment Data

Introduction

This document presents Oregon Judicial Department (OJD) data on two types of cases
involving people with serious mental health issues: aid & assist cases and civil
commitment cases.

The Aid & Assist Statistics section includes data on criminal cases where there was a
question as to whether the defendant lacked fithess to proceed with the case due to a
qualifying mental disorder. These cases are commonly referred to as aid & assist cases
because they involve defendants who may not be able to aid & assist in their own
defense.

The Civil Commitment Statistics section shows data on civil commitment cases, which
are civil cases in which a court may order a person with a mental illness or intellectual
disability to receive involuntary treatment if the court finds that they are dangerous to
themself or others or are unable to provide for their basic needs.

About the Data

All data in this document are drawn from OJD’s Odyssey case management system,
except for the population data used to calculate per capita civil commitment rates, which
are from Portland State University’s 2023 certified population estimates.

The statistics drawn from Odyssey include only data from Oregon’s circuit courts and
only information that was entered on or before December 19, 2024. The numbers do not
include data from Oregon’s municipal courts—some of which handle aid & assist cases,
but because they are not part of the state court system, the data are unavailable—or
data from Oregon Health Authority (OHA), Oregon State Hospital (OSH), or community
mental health program case management systems.

All years and quarters in this document refer to calendar years (January through
December) rather than fiscal years. Most charts in the Aid & Assist Statistics section
report data by quarter so that readers can see changes within years. Charts that show
quarterly numbers have data through the end of 2024 Quarter 3 (Q3), as that was the
most recent quarter with complete statistics when the numbers were compiled.

Data on civil commitment cases and on aid & assist involuntary medication orders are
shown by year because numbers of rare events like involuntary medication orders,
intellectual disability commitments, and extremely dangerous person commitments can
fluctuate widely from quarter to quarter, which can make it difficult to identify trends.
Charts that show data by year have data through November 30, 2024.

The start dates for the charts vary between 2020 and 2022 depending on how far back
OJD has reliable data to report. For example, the charts on civil commitment cases start

Data Prepared 12/20/2024 1
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in 2022 because OJD implemented processes to differentiate between the three types
of civil commitment cases—mental illness commitment, intellectual disability
commitment, and extremely dangerous person commitment—in January 2022, but
cannot reliably break out data for prior years by commitment type.

Finally, readers should be aware that the accuracy of the statistics in this document
depends on accurate data entry by court staff, both in correctly entering orders and
other documents and in ensuring that defendants with multiple aid & assist cases have
a single Odyssey party record.

OJD attempts to minimize the number of duplicate records in its system, but defendants
who were found unfit in multiple cases and have duplicate party records in Odyssey
may be overcounted in the aid & assist numbers.

Aid & Assist Statistics

If a court finds that a defendant in a criminal case cannot, due to a qualifying mental
disorder, understand the nature of the proceedings against them, assist and cooperate
with their attorney, or participate in their own defense, the court must either suspend the
case until the defendant is fit to proceed or dismiss the charges.

Cases in which a defendant lacks or may lack fitness to proceed are known as aid &
assist cases, since they concern a defendant’s ability to aid & assist in their own
defense.

Defendants frequently have multiple aid & assist cases, and the charts in this section
show numbers of defendants rather than cases. The same defendant, however, may be
counted more than once in a chart if the same event happens on multiple occasions.

For example, if a defendant was found unfit to proceed in multiple cases, and then
either regained fithess to proceed or had their cases dismissed, and was later again
found unfit to proceed, that defendant would count twice in the statistics on defendants
found unfit to proceed.

Unless otherwise noted, statistics on defendants found unfit to proceed and defendants
exiting pending fitness status after being found unfit include all defendants found unfit to
proceed in Oregon’s circuit courts, and are not limited to defendants committed to OSH.

Statistics on orders for fithess evaluations and community mental health program
consultations count a report that is filed on multiple cases for the same defendant on the
same day as a single report.

Charts that present data by quarter have gray shading to highlight the quarter (2022 Q3)
when Judge Michael Mosman’s remedial order (hereafter referred to as the Mosman

Data Prepared 12/20/2024 2
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order) in the federal Mink/Bowman case! was issued, as that order imposed shorter
timelines on aid & assist restoration at OSH that had ripple effects on other parts of the
aid & assist system.

Defendants Found Unfit to Proceed

Chart 1 (below) shows the number of defendants found to lack fitness to proceed (dark
blue line), by quarter, for 2020 Q1 through 2024 Q3.

OJD began tracking the number of defendants about whom a fitness concern was
raised in January 2022, and the yellow line in Chart 1 shows the number of defendants
with a fitness issue raised for 2022 Q1 through 2024 Q3.

The number of defendants found to lack fitness to proceed has increased steadily since
the first months of the COVID-19 pandemic, and the 377 defendants found unfit in 2024
Q3 is a 65% increase over the number found unfit in the first quarter of 2020.

Since the first quarter of 2022, the number of defendants for whom fitness issues were
raised has increased 34%, while the number found unfit has increased 44%.

Chart 1: Defendants with Fitness Issue Raised and
Defendants Found Unfit to Proceed
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Note: The Defendants Found Unfit numbers include all defendants found unfit to proceed in
Oregon's circuit courts, and are not limited to defendants committed to OSH.

The gray shading highlights the quarter (2022 Q3) during which the Mosman order was issued.

1 Disability Rights Oregon et al. v. Allen et al., USDC Oregon Case No. 02-cv-00039-MO (lead case).
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Changes in Case Filings

A common question about the increase in defendants found unfit to proceed is whether
it is driven by an increase in new cases filed.

Chart 2 (below) compares the year-to-year change in felony and misdemeanor cases
filed with the change in the number of defendants found unfit to proceed. It shows that
the increase in aid & assist cases has not been driven by an increase in cases filed.

Between 2020 and 2022, the number of defendants found unfit to proceed increased by
45% even as the number of new felony and misdemeanor cases filed decreased by
nine percent. In 2023, the increase in defendants found unfit (24%) far exceeded the
three percent increase in new felony and misdemeanor cases.

In the first nine months of 2024, however, new felony and misdemeanor cases
increased by nine percent compared with the first nine months of 2023, whereas the
number of defendants found unfit to proceed increased by just one percent.

Chart 2: Change in Felony & Misdemeanor Cases Filed Compared
with Change in Defendants Found Unfit to Proceed
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Note: The Defendants Found Unfit numbers include all defendants found unfit to proceed in
Oregon's circuit courts, and are not limited to defendants committed to OSH.
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Fitness Evaluations

When a defendant may lack fitness to proceed, the court may order, or a party may
provide, a fitness to proceed evaluation with a recommendation from a certified
evaluator as to whether the defendant is fit to proceed.

The following two subsections of this document provide information on fitness
evaluations that inform courts’ initial determinations on whether defendants are fit to
proceed.

The next subsection shows data on orders initiating evaluations prior to the court’s initial
fithess determination. The following subsection shows the number of evaluation reports
filed with the court prior to its initial fithess determination, including those that were not
initiated via a court order.

Courts also receive fithess evaluations, known as .370 evaluations, to assist with
determining whether a defendant who is receiving restoration services has regained
fithess to proceed. Ninety percent of .370 evaluations filed in 2023 were conducted by
OSH, but those evaluations are not included in the data below.

An important piece of context to the evaluation data, however, is that the increase in
defendants lacking fitness led to an increase in the number of .370 evaluations needed.
This caused delays in OSH providing evaluations for defendants who had not yet been
found unfit, and led to OSH implementing new procedures in June 2023 to prioritize
.370 evaluations for OSH patients over other fitness evaluations.

Evaluation Orders Prior to Initial Fitness Determination

Chart 3 (next page), shows the number of court orders to initiate three types of fitness
evaluations prior to the court’s initial fitness finding:

State Hospital .365 Evaluations are conducted by OSH pursuant to a court
order under ORS 161.365.

Private Evaluator .365 Evaluations are conducted by a private certified
evaluator pursuant to a court order under ORS 161.365.

Rapid Fitness Evaluations are conducted by a private certified evaluator as
part of a rapid evaluation program.

Rapid evaluation programs are programs developed by individual courts and their
community partners to facilitate timely fitness evaluations, primarily for in-custody

defendants. While the exact procedures vary from court to court, rapid evaluation

programs involve certified evaluators holding time on their schedules to complete

evaluations quickly, and the court issuing orders for treatment providers to release
records to the evaluator.

Data Prepared 12/20/2024 5
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Chart 3: Evaluation Orders Prior to Initial Fitness Finding
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Note: The gray shading highlights the quarter (2022 Q3) during which the Mosman order was
issued.

Chart 3 (above) shows the number of orders to initiate evaluations prior to the court’s
initial fitness determination. The dark blue and yellow bars show numbers of orders for
evaluations under ORS 161.365, and the light blue bars show orders to release records
for rapid evaluations.

Between 2020 Q1 and 2024 Q3, the total number of orders initiating evaluations prior to
the court’s initial fithess determination—including orders for .365 evaluations and orders
to release records for rapid evaluations—increased 51%.

During this time, the number of courts with rapid evaluation dockets increased from
three to ten, and the number of orders to release records for rapid evaluations more
than tripled, from 66 in 2020 Q1 to 210 in 2024 Q3.

Orders for state hospital evaluations under ORS 161.365, meanwhile, decreased 39%
between 2020 Q1 and 2024 Q3.

Fitness Evaluations Filed Prior to Initial Fitness Determination

Looking only at evaluation orders does not provide a full picture of the evaluations
conducted prior to the court’s initial fitness finding, as there is a fourth path to obtaining
a fitness evaluation, which is the defense obtaining its own evaluation without court
involvement.

Data Prepared 12/20/2024 6
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Chart 4 (below) shows the total number of evaluation reports filed with the court prior to
the court’s initial fithess finding, with the orange bars showing the number of evaluations
filed in cases where the court had not issued an order for an evaluation under ORS
161.365 or an order for the release of records for a rapid evaluation.

During the first three quarters of 2024, 56% of evaluations filed prior to the court’s initial
fithess determination were obtained by the defense without court involvement. Between
2020 Q1 and 2024 Q3, the number of defense-obtained evaluations filed prior to the
court’s initial fitness finding increased 72%, whereas the number of OSH .365
evaluations filed decreased by 75%.

In considering the data in Charts 3 and 4, it is important to be aware that the number of
evaluation orders (Chart 3), the number of reports filed with the court (Chart 4), and the
number of evaluations actually conducted (which OJD does not have data on), are likely
to differ.

One reason for this is that, after the court issues an order initiating an evaluation, that
evaluation might not occur if the defendant refuses to participate, the defendant’s
circumstances change, or another type of evaluation becomes available more quickly.

For example, the number of state hospital .365 evaluations ordered in 2023 far
exceeded the number of state hospital .365 reports filed, likely due to the long wait
times for such evaluations causing the court or defense to find a private evaluator to
conduct the evaluation rather than waiting for the OSH evaluation.

Chart 4: Evaluation Reports Filed Prior to Fitness Finding
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Note: The gray shading highlights the quarter (2022 Q3) during which the Mosman order was
issued.
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Evaluations obtained through rapid dockets or by defense attorneys without court
involvement are also often not filed with the court.

For these reasons, neither the number of orders initiating evaluations nor the number of
evaluation reports filed reflect all of the evaluations conducted for circuit court
defendants prior to the court’s determination on whether the defendant is fit to proceed.

Community Mental Health Program Consultations

In addition to receiving fithess evaluations to help determine whether a defendant lacks
fithess to proceed, courts also receive consultation reports from community mental
health programs (CMHPs) with information on whether the services necessary for the
defendant to regain fitness are available in the community.

Depending on the charges on the case, the court is either required to or has the option
of ordering a CMHP consultation when the court has reason to doubt the defendant’s
fithess to proceed. Courts are also required to order a CMHP consultation when OSH
files a notice—known as a ready-to-place (RTP) notice—that a defendant committed to
OSH for restoration services no longer requires hospital level of care.

Courts also often order a CMHP consultation after receiving notice from OSH that a
defendant will be discharged under the timelines in the Mosman order.

Chart 5 (below) shows the number of CMHP consultation reports filed over time, with
the yellow bars showing consultations filed after an RTP notice, and the dark blue bars
showing the number of CMHP consultation reports that were not filed after an RTP
notice.

Chart 5: CMHP Consultations
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Note: The gray shading highlights the quarter (2022 Q3) during which the Mosman order was
issued.
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The number of CMHP consultation reports filed with the court has more than tripled
since the first quarter of 2020, with the number of consultations following RTP notices
increasing nine-fold (from 26 to 240) and the number of other consultation reports filed
more than doubling (from 235 to 526).

Placement of Defendants Lacking Fitness to Proceed

After a court determines that a defendant lacks fitness to proceed in a criminal case, it
must determine an appropriate action. Two common actions are commitment of the
defendant to OSH for restoration services or ordering the defendant to participate in
community restoration services.

Chart 6 (below) shows the number of new commitments to OSH (dark blue line) each
quarter since the beginning of 2021, along with the number of defendants lacking fitness
to proceed whom the court ordered into community restoration or allowed to be out of
custody while the court either determined an appropriate action or waited for services to
become available (yellow line).

The second category—Defendants Released—includes a variety of circumstances,
including defendants ordered to participate in community restoration in a custodial
setting such as secure residential treatment facility, defendants participating in
community restoration in a noncustodial setting, and any defendants who were released
without an order to participate in services and did not immediately have their cases
dismissed.

Chart 6: Commitment to OSH and Release from Custody for
Defendants Who Lack Fitness to Proceed
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Note: The gray shading highlights the quarter (2022 Q3) during which the Mosman order was
issued.
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Chart 6 shows that both commitments to OSH and releases of defendants who lacked
fithess to proceed have increased since the first quarter of 2021, which is not surprising
given that the number of defendants found unfit has also increased.

The number of new commitments increased 57% between 2021 Q1 and 2024 Q3. The
number of defendants released while unfit to proceed more than tripled during the same
time period, although more aid & assist defendants are still committed each quarter than
are released.

Involuntary Medication

If a defendant committed to OSH is refusing to take recommended medication, OSH
can, in some circumstances, involuntarily medicate the patient without a court order. If
OSH does not have statutory authority to involuntarily medicate the defendant, OSH is
required to file a report with the court, and the district attorney may file a motion asking
the court to authorize involuntary medication of the defendant.

The court can order involuntary medication if it is permissible under state statute (ORS
161.372) and federal law (Sell v. United States, 539 U.S. 166 (2003)).

Chart 7 (below) shows the number of involuntary medication orders issued in aid &
assist cases by Oregon’s circuit courts in 2022, 2023, and the first eleven months of
2024. The number of involuntary medication orders issued each year is small compared
with the number of defendants committed to OSH, but such orders have increased from
nine in all of 2022 to seventeen in the first eleven months of 2024.

In interpreting Chart 7, it is important to be aware that it does not include defendants
involuntarily medicated without a court order under OSH’s administrative authority, and
so does not provide a comprehensive count of defendants involuntarily medicated each
year.

Chart 7: Orders for Involuntary Medication
of Aid & Assist Defendants
17 17

N
o

9

2022 2023 2024
(Through November 30)

Involuntary
Medication Orders
[N
o

o

Year
Note: This chart shows the number of involuntary medication orders issued by Oregon circuit
courts in aid & assist cases. OSH can, in some circumstances, involuntarily medicate patients
without a court order, but such defendants are not included in this chart.
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Regaining Fitness

When a court finds that a defendant lacks fitness to proceed, the case is suspended
until the defendant regains fitness or the case is dismissed.

Dismissal may be due to a finding that there is no substantial probability that the
defendant will regain fitness in the foreseeable future, or for other reasons, such as the
district attorney choosing not to proceed with the case. Dismissal can occur when the
defendant is initially found to lack fitness or after a period of restoration services.

Chart 8 (below) shows the number of defendants exiting pending fithess status each
quarter. The dark blue bars show defendants exiting because they regained fitness to
proceed, and yellow bars show defendants who did not regain fitness, and instead had
their cases dismissed.

The yellow bars include both defendants who did not regain fitness after being ordered

into restoration services and defendants who were not ordered into restoration services
because services were unavailable or were unlikely to restore the defendant’s fitness to
proceed.

Chart 8: Defendants Exiting Pending Fitness to Proceed Status,
by Whether the Defendant Regained Fitness

m Defendant Regained Fitness Defendant Did Not Regain Fitness (All Cases Dismissed)

400

300 173

125 116
200

61 5, 53 50 B
53 38 g
10 )
a S IR (kM L I R Rk I e 1 T RE g

Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3
2020 2021 2022 2023 2024

o

Defendants Exiting Pending
Fitness to Proceed Status

o

Quarter

Note: The numbers in this chart include all defendants exiting pending fitness to proceed status
after being found unfit in Oregon's circuit courts, and are not limited to defendants committed to
OSH.

The gray shading highlights the quarter (2022 Q3) during which the Mosman order was issued.
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From 2020 Q1 through the last full quarter prior to the Mosman order (2022 Q2), the
number of defendants regaining fitness increased 50%, compared with an 8% increase
in the number of defendants who did not regain fitness and had their cases dismissed.

Between 2022 Q2 and 2024 Q3, however, the number of defendants who did not regain
fitness and had their cases dismissed more than tripled, from 57 in 2022 Q2 to 173 in
2024 Q3.

To better understand the three-fold increase in defendants who did not regain fitness
and had their cases dismissed, Chart 9 (below) shows the number of those defendants
who were committed to OSH at some point while they lacked fitness (blue bars) and the
number who were not committed to OSH (yellow bars).

Chart 9 shows that the increase in defendants who did not regain fitness and had their
cases dismissed included increases in both the number of defendants who did not
regain fithness after being committed to OSH (up 163% between 2022 Q2 and 2024 Q3)
and an increase in the number of defendants who did not regain fithess and were not
committed to OSH (up 284% between 2022 Q2 and 2024 Q3).

Chart 9: Defendants Who Did Not Regain Fitness
and Had Their Cases Dismissed,
By Whether Defendant Had Been Committed to OSH
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Note: The numbers in this chart include all defendants exiting pending fitness to proceed status
without regaining fitness to proceed after being found unfit in Oregon's circuit courts, and are not
limited to defendants committed to OSH.
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The gray shading highlights the quarter (2022 Q3) during which the Mosman order was issued.
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Chart 10 (below) shows change over time in the percentage of defendants who
regained fitness to proceed by the time they exited pending fitness status.

This measure of the aid & assist system’s ability to restore defendants’ fitness to
proceed decreased 22 percentage points between 2022 Q2 and 2024 Q3.

In 2022 Q2, 75% of defendants who exited pending fitness to proceed status did so
because they regained fitness, whereas the other 25% did not regain fitness and had
their cases dismissed. By 2024 Q3, the percent of exiting defendants who regained
fitness dropped to 53%, and the percent who did not regain fithess and had their cases
dismissed increased to 47%.

Chart 10: Percent of Defendants Regaining Fitness to Proceed by
the Time They Exit Pending Fitness to Proceed Status
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Note: The numbers in this chart include all defendants exiting pending fitness to proceed status
after being found unfit in Oregon's circuit courts, and are not limited to defendants committed to
OSH.

The gray shading highlights the quarter (2022 Q3) during which the Mosman order was issued.
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Civil Commitment Statistics

Civil commitment is a process by which a court may order a person with a mental iliness
or intellectual disability to receive involuntary treatment if the court finds that they are
dangerous to themself or others or are unable to provide for their basic needs.

There are three types of civil commitment cases, each covered in a separate subsection
below:

e Extremely dangerous person commitments under ORS 426.701;
e Mental illness commitments under ORS 426.130; and
¢ Intellectually disabled person commitments under ORS chapter 427.

Extremely Dangerous Person Commitment

Extremely dangerous person (EDP) commitment cases allege that there is an extreme
risk that a person, because of a qualifying mental disorder, will inflict grave or potentially
lethal physical injury on other people.

Because committing a person under the EDP statutes requires a finding that the person
has a qualifying mental disorder that is resistant to treatment and caused the person to
commit one of a list of serious acts, such as causing the death of another person, such
cases are generally related to an aid & assist case where the defendant is charged with
a serious crime and is unlikely to regain fitness to proceed.

Chart 11 (below) shows the number of EDP cases filed, EDP commitment hearings
held, and EDP commitments, in 2022, 2023, and the first eleven months of 2024.

Although EDP commitment cases are rare—only 17 were filed statewide in 2023—they
are occurring more frequently. The first eleven months of 2024 had twice as many EDP
cases filed (18), more than twice as many cases with commitment hearings held (17),
and twice as many EDP commitments (10) as there were in all of 2022.

Chart 11: Extremely Dangerous Person Commitment
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Comparing the numbers in Chart 11 with those in Chart 8 (page 11), however, shows
that most aid & assist defendants who do not regain fitness to proceed do not have EDP
cases filed.

Mental Illness Commitment

While EDP commitment cases usually relate directly to aid & assist cases, there are two
other types of commitment—mental illness commitment and intellectual disability
commitment—that can occur in situations where a person has not been accused of a
crime, but where their mental health disorder or intellectual disability makes them a
danger to themself or others or they are unable to meet their basic needs.

Mental illness commitment cases commonly begin with a physician’s hold placed on a
person at a hospital, but may also begin when a local health officer, judge, or any two
persons notify the CMHP that a person with a mental iliness is in need of treatment,
care, or custody.

The person alleged to be mentally ill (PAMI) can be committed to OHA for up to six
months if the court finds that the person, because of a qualifying mental disorder, is
dangerous to themself or others or unable to provide for basic needs that are necessary
to avoid serious physical harm.

A person may also be committed to OHA under the mental illness commitment statutes
if they have been committed multiple times in the past three years due to a chronic
mental illness and their condition, if they do not receive treatment, is likely to deteriorate
to the point that they are dangerous to themself or others or are unable to meet their
basic needs.

Cases Filed

Over 7,000 mental illness commitment cases have been filed in Oregon’s circuit courts
in each of the past three years (see Chart 12, below). Filings are trending slightly
downward, with case filings in first eleven months of 2024 decreasing 2.4% compared
with the same period in 2022.

Chart 12: Mental lllness Commitment Cases Filed
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Diversion

Many mental illness commitment cases are dismissed due either to the person
stabilizing and being discharged or to the CMHP investigating and recommending that
the court find that there is not probable cause to believe that the person meets the
criteria for commitment.

If the CMHP believes that the person meets the criteria for commitment, however, one
option that also often leads to dismissal is a process commonly known as “diversion,”
where the PAMI consents to a 14-day period of intensive treatment. If the PAMI is either
ready to discharge during the 14-day period, or agrees to voluntary treatment, the case
is dismissed.

Chart 13 (below) shows the number of mental illness commitment cases diverted in
2022, 2023, and the first eleven months of 2024, along with the number of those cases
that were ultimately dismissed.

Over 1,000 civil commitment diversions occur each year, and 91% of the cases that
were diverted between January 2022 and November 2024 have been dismissed.

Chart 13: Diversion in Mental lllness Commitment Cases
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Commitment Hearings and Commitments

If the court finds probable cause to believe that the PAMI meets the criteria for
commitment, it issues a citation for the PAMI to appear for a hearing.

If the court subsequently determines that the PAMI does meet the criteria for
commitment, and that dismissal or conditional release to a relative or friend would not
be in their best interests, it can commit the person to OHA for up to 180 days.

Chart 14 (below) shows the number of cases with commitment hearings held, and the
number of commitments, for 2022, 2023, and the first eleven months of 2024.

The number of mental illness commitment hearings and commitments decreased in
2023, but the number of commitments in the first eleven months of 2024 was only
slightly lower than in the same period in 2022.

A comparison of Chart 14 with Chart 12 (page 15) shows that the number of cases that
hold a commitment hearing or result in commitment are a small fraction of the more
than 7,000 mental illness commitment cases filed each year.

This means that most mental illness commitment cases are dismissed without a
hearing. Reasons for dismissal without a hearing include the PAMI stabilizing and being
discharged, the court adopting a recommendation from the CMHP that there is not
probable cause to believe that the PAMI meets the criteria for commitment, or the PAMI
successfully completing diversion or agreeing to engage in voluntary treatment.

Chart 14: Mental llilness Commitment Hearings and Commitments
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Commitment, By Court

Chart 15 (below) shows the number of mental illness commitments in each circuit court

in 2023.

Multnomah County had the most mental illness commitments in 2023 (141), followed by
Clackamas and Lane Counties, which had 49 and 33 commitments, respectively. Seven

counties—Crook, Gilliam, Grant, Lake, Sherman, Wallowa, and Wheeler—had no
mental illness commitments in 2023.

Chart 15: Mental lllness Commitments, by Court
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Chart 16 (below) uses the data from Chart 15 and the Portland State University
Population Research Center’s 2023 certified population estimates to show the number
of commitments for each county per 1,000 people in the county’s population.

The per capita numbers show that, while Multhomah County has a higher commitment
rate than most counties even when we consider its population, it committed fewer
people per capita in 2023 than three other counties (Morrow, Curry, and Tillamook).

Chart 16: Mental lliness Commitments Per Capita, by Court
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In considering the per capita commitment data, it is important to note that, as many
mental illness civil commitment cases are filed by hospitals, the presence of hospitals,
psychiatric wards, and other treatment facilities that treat people from other counties or
states may affect per capita commitment rates.

For example, if Multnomah County hospitals frequently treat patients experiencing
psychiatric crises who are from neighboring counties, that could cause Multnomah
County to have a higher per capita commitment rate than other counties in the state.

Continued Commitment

If a person with a mental illness has not been discharged prior to the end of the
commitment period, OHA or the director of the treating facility may certify to the court
that the person remains a person with a mental illness and needs further treatment.

If the person protests the continued commitment, the court holds a hearing and
determines whether the commitment should be continued.

Chart 17 (below) shows the number of certificates of continued commitment filed with
the court in mental illness commitment cases in 2022, 2023, and the first eleven months
of 2024. Although the number of certificates of continued commitment decreased 14%
in 2023, the number of certificates filed in the first eleven months of 2024 nearly
equaled the number filed in all of 2022.

Some people with a mental illness have their commitments extended multiple times,
and so are counted multiple times in the chart below. Of the 416 mental iliness
commitments in 2023, thirteen percent (55) subsequently had a certificate of continued
commitment filed.

Chart 17: Certificates of Continued Commitment in
Mental lllness Commitment Cases

150

132 131
113

100

a1
o

Certificates of Continued
Commitment Filed

2022 2023 2024
(Through November 30)

Year

Data Prepared 12/20/2024 20



Aid & Assist and Civil Commitment Data

Intellectual Disability Commitment

A third way for an individual to be committed for involuntary treatment outside of a
criminal case is through an intellectually disabled person (IDP) commitment case.

In such cases, a court may commit a person to the Oregon Department of Human
Services if the person is eligible for developmental disability services and is either
dangerous to themself or others or is unable to provide for their basic needs and not
receiving care necessary for their health, safety, or habilitation.

Like EDP commitments, IDP commitment cases are rare, with only 24 filed statewide in
2023. Unlike EDP commitment cases, however, the number of IDP commitment cases
has declined in recent years (see Chart 18, below).

In the first eleven months of 2024, IDP cases filed were down 28%, commitment
hearings were down 48%, and new commitments were down 40% compared with the
same period in 2022.

Chart 18: Intellectual Disability Commitment
Cases Filed, Commitment Hearings Held, and Commitments
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Conclusion

The number of defendants found unfit to proceed in Oregon’s circuit courts has
increased 65% since the first quarter of 2020. The increase has not been driven by an
increase in criminal cases filed, but has, since at least 2022, occurred alongside a large
increase in the number of defendants for whom fitness concerns are raised.

The increase in defendants lacking fitness has strained Oregon’s aid & assist system
and resulted in more defendants committed to OSH for restoration services and more
aid & assist defendants released into the community.

The increase in defendants committed to OSH occurred amidst ongoing issues with
delays in admission to OSH, and those delays led to Judge Mosman’s remedial order in
the federal Mink/Bowman case. That order was followed by an increase in the number
of defendants exiting the aid & assist system without regaining fitness, and a decrease
in the percentage of aid & assist defendants who do regain fitness.

The increase in aid & assist defendants not regaining fitness has coincided with an
increase in the small number of extremely dangerous person commitments each year,
but only a small percentage of defendants who do not regain fitness are committed
under the EDP statutes.

The two types of civil commitment that are not directly linked to criminal cases—mental
illness commitment and intellectual disability commitment—have seen decreases in
filings since 2022, although through the end of November the number of mental iliness
commitments in 2024 was on track to be similar to 2022.
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