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The ban imposed by the bill is a purely “content-based” prior restraint on a First
Amendment activities. See Reed v. Town of Gilbert, 135 S.Ct. 2218 (2015). It is well-
established that prior restraints to speech are “the most serious and least tolerable
infringement on First Amendment rights.” Nebraska Press Ass'n v. Stuart, 427 U.S.
539, 559 (1976). Under Reed, a facially content-neutral law will still be categorized as
content-based if it “cannot be “justified without reference to the content of the
regulated speech,” or ... adopted by the government ‘because of disagreement with
the message [the speech] conveys.”” 135 S.Ct. at 2227, quoting Ward v. Rock
Against Racism, 491 U.S. 781, 791 (1989). Here, there is nothing remotely facially
neutral about the bans imposed by this bill. The bans are based on the County’s
“disagreement with the message.” Such a prior restraint on the message cannot
stand. See Defense Distributed v. Dept. of State, 838 F.3d 451, 468-70 (5th Cir.
2016), cert. denied 138 S.Ct. 638 (2018) (Jones, J. dissenting on other grounds)
(reaching the merits of the First Amendment claim not considered by the majority and
noting that the government’s restriction on the export of 3-D printing code was
content-based and thus must be analyzed under strict scrutiny).

Moreover, every American has a First Amendment right to receive information.
Although the First Amendment refers only to the right to speak, courts have long
recognized that the Amendment also protects the right to receive the speech of
others. See First Nat'| Bank of Boston v. Bellotti, 435 U.S. 765 (1978) (stating that the
“First Amendment ... afford[s] the public access to discussion, debate, and the
dissemination of information and ideas”); Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, Inc., 425 U.S. 748 (1976) (ban on advertising of
prescription drug prices overturned); Bigelow v. Virginia, 421 U.S. 809, (1975) (ban
on abortion advertising invalid); Lamont v. Postmaster General, 381 U.S. 301, (1965)
(a postal regulation limiting the importation of Communist publications overturned);
Martin v. City of Struthers, 319 U.S. 141 (1943) (ordinance prohibiting door-to-door
solicitation invalid as to distribution of leaflets announcing a religious meeting). Every
person in Maryland has a constitutional right to receive, purchase or otherwise obtain
the very computer software or programs that the bill would ban.

The Bill Is Unconstitutional Under The Second Amendment;

As noted, the bill would ban mere possession of a “ghost gun” within 100 yards of
broad and vague definition of a place of public assembly, including banning
possession in the home. This bill is thus a gun ban, pure and simple. Such a gun ban
violates the Second Amendment right of owners to possess firearms under District of



Columbia v. Heller, 554 U.S. 570 (2008), and McDonald v. Chicago, 561 U.S. 742,
750 (2010). Even under the least demanding test (“intermediate scrutiny”), if the
State can accomplish its legitimate objectives without a ban (a naked desire to
penalize gun owners is not legitimate), then the State must use that alternative.
McCullen v. Coakley, 134 S. Ct. 2518, 2534 (2014). Stated differently, under
intermediate scrutiny, the State has the burden to demonstrate that its law does not
“burden substantially more [protected conduct] than is necessary to further the
government’s legitimate interest.” Id. at 2535, quoting Ward v. Rock Against Racism,
491 U.S. 781, 796 (1989). See also NY State Rifle & Pistol Ass’n. v. Cuomo, 804
F.3d 242, 264 (2d Cir. 2015), cert. denied, 136 S.Ct. 2486 (2016) (striking down a 7
round load limit in a firearm magazine because the limit was “untethered from the
stated rationale”). See also Reynolds v. Middleton, 779 F.3d 222, 232 (4th Cir. 2015)
(holding that, under the intermediate scrutiny test as construed in McCullen, the
government must “prove that it actually tried other methods to address the problem”).



