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CONSTITUTIONAL 
AND STATUTORY 
RIGHT TO 
COUNSEL

State and Federal Constitutional Right to Counsel

 6th and 14th Amendments to the U.S. Constitution; Article I, 
section 11, of the Oregon Constitution

 All cases in which a person may be sentenced to a term of 
incarceration or deprived of liberty and any direct appeal in 
those cases

 Includes criminal cases, juvenile delinquency proceedings, and 
civil commitment hearings

Statutory Right to Counsel

 Other case types where there is a potential deprivation of 
liberty, including post-conviction relief proceedings, protective 
proceedings, and juvenile dependency matters

3



APPLICATION CONTRIBUTION PROGRAM (ACP)
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The Application Contribution Program (ACP) went 
into effect in January 1998

 Intent was to create a process to properly identify 
those who have a constitutional or statutory right to 
counsel at state expense

 Allows contribution toward costs of representation 
and administrative costs of determining eligibility based 
on ability to pay



ACP PARTNERSHIP
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Public Defense Services Commission
ORS 151.216, 151.487

• Authority to set standards and procedures 
for determining eligibility and costs of 
representation 

• Responsible for setting guidelines for ACP

• Contracts with local consortiums and 
attorneys for assignment

Verification Specialists (OJD)
ORS 151.485-151.495

• Interview and assist applicants in completing 
appropriate forms

• Calculate eligibility and ability to pay

• Make recommendations to the judge

• Verify financial information provided in 
application

Judge (OJD)
ORS 151.487, 151.505

• Make determination to appoint/deny attorney and 
may impose application fee

• May issue limited judgment for contribution amount 
upfront based on ability to pay or waive fees

• Make finding on ability to pay additional attorney 
fees above and beyond contribution amount at 
conclusion of case

• May impose attorney fees at final judgment or waive 
fees



CRITERIA FOR APPOINTMENT OF COUNSEL AT STATE EXPENSE

Does the Case Qualify?

 Case must be one for 
which there is a right to 
appointed counsel that 
statute specifically says will 
be paid under ORS 
Chapter 151

Are They Financially Eligible?

 PDSC Adopted Income 
Guidelines

 Privately Hired Attorney Fee 
Schedule
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ORS 151.485
A person is financially eligible for appointed counsel at state expense if the person 
“is determined to be financially unable to retain adequate counsel without 
substantial hardship in providing basic economic necessities to the person or 
the person’s dependent family.” (Emphasis added)

Also have a constitutional obligation to appoint on cases when an individual cannot afford an attorney.
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JUVENILEWHO MAY APPLY FOR 
APPOINTED COUNSELGENERAL
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ACP 
APPLICATION 
PROCESS
Prior to first appearance or 
arraignment, applicant receives and 
completes application forms and 
court staff are available to assist.

 Information and Advice of Rights

 Release of Information

 Application for Appointment of Counsel 
& Declaration in Support

 Guide & File Packet
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https://www.courts.oregon.gov/forms/Documents/Gen-ACP-Advice-Of-Rights.pdf
https://www.courts.oregon.gov/forms/Documents/Gen-ACP-Release.pdf
https://www.courts.oregon.gov/forms/Documents/Gen-ACP-Applic-Decl.pdf
https://www.courts.oregon.gov/services/online/Pages/iforms.aspx


APPLICATION FEE AND ELIGIBILITY CRITERIA

 PDSC established $20 Fee

 Court may impose fee even if
 applicant is determined to be 

ineligible for counsel 
 case is dismissed 
 case type is changed to one 

where there is no authority to 
appoint counsel

 PDSC guidelines use Federal 
Poverty Level (FPL) to determine 
eligibility

 Fees collected go into the Public 
Defense Services (PDS) Account 
for PDSC and OJD costs
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ELIGIBILITY PROCESS 
AND ABILITY TO PAY
ORS 151.485, 151.487

Court staff 

 Review and verify 

 Calculate eligibility 

 Prepare recommendation

 appointment 

 application fee 

 contribution amount
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https://web.courts.oregon.gov/osca/bfsd/ACP-CALC.xlsm


ACP CONTRIBUTION 
AMOUNT

 Payment toward the cost of 
representation

 Ordered at the time of 
appointment in limited 
judgment

 Up to 50% of the total cost 
of representation pursuant 
to the PDSC Maximum 
Contribution Schedule

 Amounts collected go into 
the PDS account (ORS 
151.225)
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ACP JUDICIAL DETERMINATION

 At the individual’s first appearance, the judge reviews the 
application and staff recommendation

 The judge will

 Ask clarifying questions if needed

 Deny or appoint counsel

 Impose or waive the application fee

 Impose or waive a contribution amount

 Any amounts collected go to the PDS Account
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Oregon Employment Department

Tax Returns

Recent Paystubs

Contacting Employers

DMV Oregon Driver Records

Real and Personal Property Records

Equifax Credit Reports

Financial Institutions

Social Security Administration
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ACP VERIFICATION PROCESS

Verification specialists verify financial information 

 Verify wages or unemployment benefits

 Check for any vehicles registered in the applicant or 
their spouse’s name

 Determine the value of all vehicles

 Inquire into any real property the applicant or 
applicant’s spouse may have recorded in their name(s) 

 Obtain the real market value of any real property

Once the verification process is complete, the verifier will 
initiate the process to withdraw appointed counsel or 
increase the contribution amount if verification reveals the 
applicant has additional financial resources.

ACP VERIFICATION RESOURCES
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RECOUPMENT
= ATTORNEY 
FEES IMPOSED 
AT THE END 
OF A CASE 

 Recoupment fees
 Are in addition to the 

“contribution” imposed at the 
start of the case 

 Are permitted whether the 
person was convicted or 
acquitted
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RECOUPMENT 
FEES
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 Courts may impose a 
“reasonable attorney 
fee” based on
 PDSC schedule of 

compensation 

 Ability to pay

 Amounts collected go 
to the Criminal Fine 
Account (CFA)



ABILITY TO 
PAY AND 
RECOUPMENT 
FEES

ORS 151.505 and 161.665

 The court may not order a defendant to pay attorney fees unless 
the defendant “is or may be able” to pay them. 

 A court may not impose fees based merely on speculation that a 
defendant has the funds to pay or will have funds to pay the fees 
in the future.” State v. Pendergrapht, 251 Or App 630, 634, 284 
P.3d 573 (2012). See also State v. Mendoza, 286 Or App 548, 549, 
401 P3d 288 (2017) (citing State v. Coverstone, 260 Or App 714, 
716, 320 P3d 670 (2014)).

 Upon a motion from a defendant who a court has previously 
ordered to pay attorney fees, the court “may enter a 
supplemental judgment that remits all or part of the amount due 
or modifies the method of payment,” if certain criteria are met. 
ORS 151.505(4)(a). 

 A court may remit the amount or modify the payment method if 
(1) the person is not in “contumacious” default, and (2) the court 
finds that “the amount due will impose manifest hardship on the 
person ordered to repay or on the immediate family of the 
person, or will interfere with the ability of the person to 
complete an alcohol or drug treatment program.” ORS 
151.505(4)(a); see also ORS 161.665(3).
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PANDEMIC-
RELATED 
IMPACTS TO 
COURT 
PROCESSES
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Pandemic = Challenges to Traditional Approaches

Many proceedings were held remotely.  Mailed applications for counsel were 
rarely returned, so the court made financial eligibility inquiries at the time of 
arraignment.

Verification is not permitted without written consent to access confidential 
financial records about the subject person.  

Courts shifted away from imposing contribution amounts at the start of a 
case, and began imposing more costs at the conclusion of the case.

The right to counsel is a constitutional right and must be honored regardless 
of paperwork status.



PANDEMIC-RELATED IMPACTS TO 
OREGON POPULATION 

 Significant increases in those struggling with

 Houselessness

 Mental health challenges
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OJD ACTIONS TO MAKE PROCESSES 
MORE ACCESSIBLE AND EFFICIENT

 Guide & File Application

 Launched in February 2021

 Online access

 Streamlined interview

 Reduced data entry

 Auto-calculated eligibility recommendation

 Updated Application Process

 Removed notarization requirement to allow forms to 
be completed without in-person contact
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FEES AND REVENUE DISTRIBUTION

Arraignment

Assess Eligibility

Impose “Application Fee and 
Contribution Amount”

Collection

PDS Account
ORS 151.225

Sentencing
Inquire Regarding 

Ability to Pay

Impose Recoupment 
“Attorney Fees”

Collection

CFA
ORS 151.505(5)
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COLLECTABILITY OF AMOUNTS IMPOSED
ABILITY TO PAY MATTERS
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CRITICAL IMPROVEMENTS IN ACP

32

Online ACP application can be 
accessed by anyone, anywhere!

The sooner eligibility can be determined, the sooner courts can communicate with 
their local public defense providers about availability of counsel.

 Individuals who are out-of-custody can complete and submit on-line forms 
before their first appearance.

 Courts work with their local jail and pre-trial release assistance officers to  
complete the ACP application at the time of arrest.

Looking Ahead:  OJD will include a QR code on uniform citations that will direct 
people to the online ACP application.



ACP - KEY 
TAKEAWAYS

The Application Contribution Program is a well-
developed program that delivers measurable results

 The ACP program is a tool used to ensure that Oregon honors people’s 
constitutional and statutory rights to counsel

 Staff work from an extensive manual with detailed instructions

 Judges receive training regarding their responsibilities related to the 
imposition of fees

 OJD continuously evaluates and modernizes the program to get better 
engagement and better results

Courts impose fees at the start and end of a case

 Fees imposed at the start of a case go to the PDS Account

 Fees imposed at the end of a case go to the CFA

Fees must be reasonable; calculated to ensure that they 
do not create hardship in people’s lives

 Imposing fees that exceed a person’s ability to pay can cause expensive, 
unnecessary appellate litigation

 ACP judgments remain collectable for 20 years

 ACP debt tends to take a long time to collect, and can be modified if it 
is creating a hardship in a person’s life

 ACP debt remains less collectable than some other types of debt
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QUESTIONS?
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