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INTRODUCTION

This report is being issued pursuant to a request, approved by the Executive Committee of the Legislative
Joint Auditing Committee, that Arkansas Legislative Audit (ALA) review and analyze financial records and
other documentation concerning state funding of pharmacy benefit managers (PBMs). A glossary of the
acronyms used in this report is provided in Appendix A.

OBJECTIVES

The objectives of this report were to:

1. Provide an overall perspective on how PBMs are regulated in Arkansas.

2. ldentify state programs using PBMs and determine how state funds flow through PBMs, pharmacies,
and insurance companies.

3. Test PBMs for compliance with state laws and regulations.
4. Compare Arkansas laws and regulations related to PBMs with those of other states.
5. Review complaints received by state agencies and program management regarding PBMs.

REPORT HIGHLIGHTS

e In Arkansas, pharmacy benefit managers (PBMs) are primarily regulated by the Arkansas Insurance
Department (AID), which issues licenses, reviews reimbursement rate appeals, and receives required reports
from PBMs. The Arkansas Attorney General’'s Office (AG) and Arkansas State Board of Pharmacy have a
limited amount of regulatory authority over PBMs.

e Due to Medicaid fee-for-service’s structure, payments flow directly from the Department of Human Services’
fiscal agent to pharmacies, rather than through a PBM. Funds from the Employee Benefits Division (EBD),
Provider-led Arkansas Shared Savings Entity (PASSE), and Arkansas Works flow through PBMs before being
received by pharmacies.

e Both ALA and actuaries contracted with AID noted spread pricing by certain PBMs for the PASSE and
Arkansas Works programs. Arkansas Code prohibits spread pricing for state-funded pharmacy benefits.

e Relationships among PBMs and the pharmaceutical industry may create conflicts of interest if PBMs make
drug formulary decisions. EBD utilizes UAMS-EBRx as a neutral party to provide formulary recommendations.

e Based on legislation enacted in other states, the General Assembly may wish to consider PBM-related
legislation regarding areas such as fiduciary duty, claim payment processing time, claim data usage, conflict of
interest disclosure, drug manufacturer rebates, and Medicaid managed care programs.

e AID received a total of 237 PBM-related complaints in 2019 and 2020, with the majority being resolved as of
report date. The AG received over 5,000 complaints from pharmacies from 2018 through early 2020 regarding
low reimbursement rates by PBMs.
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SCOPE AND METHODOLOGY

This review was conducted for the period January 1,
2018 through June 30, 2019. ALA staff interviewed
representatives from state agencies in Arkansas and

other states, as well as pharmaceutical industry
stakeholders. Additionally, ALA staff reviewed
selected state-funded pharmacy claims, relevant

Arkansas law, contracts between state-funded entities
and health insurers/PBMs, health plan documents,
industry publications, reports issued by other states
concerning PBMs, and publicly available
documentation regulating PBMs in other states.
Finally, for testing during the first six months of 2019
and solely in relation to the Arkansas Works and
Provider-led Arkansas Shared Savings Entity
(PASSE) pharmacy claims, ALA staff relied upon the
services provided by an actuarial firm to the
Department of Commerce — Arkansas Insurance
Department (AID). ALA staff also performed additional
testing of the Arkansas Works program for calendar
year 2018 and of the PASSE program for 2019 in
certain areas.

Since state-funded PBMs are involved in various
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Pharmacy Benefit Managers (PBMs):
Entities that (1) administer or manage a
pharmacy benefits plan or program or (2)
provide claims processing services or other
prescription drug or device services for
health benefit plans.

Self-Funded Health Insurance Plan:
Costs of benefit claims are paid by
contributions from the employer and
employee premiums, and the insurance
company manages the payments; plans are
regulated by federal law (i.e., the Affordable
Care Act and ERISA).

Fully-Insured Health Insurance Plan: The
employer purchases a health insurance
plan, and the insurance company takes on
the costs of benefit claims and manages the
payments; plans are regulated by both
federal and state law.

Government-Funded/Public Benefit Plan:
The government takes on most or all costs
of benefit claims; such plans include
Medicare and Medicaid.

public benefit plans and employee health insurance

plans in Arkansas, this report’'s primary focus, for the flow of funds and testing of PBMs for
compliance with state law, was the following four plans, which encompassed approximately 94% of
annual government-funded pharmacy expenditures:

e Medicaid fee-for-service.

e Arkansas Works.

e The PASSE Managed Care program.

e The Employee Benefits Division (EBD) employee health insurance plan.

BACKGROUND

Pharmacy benefit managers (PBMs) are the most commonly-known intermediaries between third-
party healthcare payers (i.e., health insurance companies, self-funded health plans, government-
funded health coverage) and pharmacies.' The three largest PBMs in the United States are Caremark
(CVS), Express Scripts, and OptumRx. PBMs assist health care plans with prescription drug
coverage by processing pharmacy claims, maintaining pharmacy networks, and providing expert
knowledge regarding benefit coverage. In addition, PBMs often negotiate rebates from drug
manufacturers and remit these funds to the third-party payers.

Profit-Generating Practices

PBMs have come under increased scrutiny due to potentially lucrative and little-known practices for
generating profits from their intermediary role between healthcare payers and pharmacies. Eight of
these practices are explained below:

! Pharmacy services administrative organizations (PSAQOs), a lesser known intermediary between third-party healthcare
payers and pharmacies, are more commonly utilized by independent pharmacies than chain pharmacies. PSAOs assist
pharmacies with administrative services ranging from negotiating contracts with PBMs, assisting with claims
reimbursements, providing auditing assistance and marketing support, and acting as a central payment point between PBMs
and network pharmacies. Also, PSAOs are sometimes affiliated with pharmaceutical drug wholesalers.
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1. Spread pricing: Through this most well-known practice, a pharmacy is
compensated less than the amount paid by the health care payer, and the PBM
retains the difference. Many times, the profits generated from spread pricing are
increased or created by utilizing maximum allowable cost (MAC) price lists that vary
between the pharmacy and the third-party payer. Furthermore, low MAC prices can
cause pharmacies to lose money on filling certain prescriptions.

2. Post-claim adjudication reconciliation: Related to spread pricing, this practice
initially originated in the Medicare Part D reimbursement process. This industry
practice entails adjusting the pharmacy reimbursed claim amount after — perhaps
months after — the initial payment of the claim. The reimbursement amount for a
subset of drugs (i.e., generic drugs or name brand drugs) can be reduced or
increased to a different amount (known as an “effective rate”). Typically, this is a
contracted reimbursement rate between the pharmacies and PBMs based on the
performance of a pharmacy or group of pharmacies meeting a market-based
reimbursement amount on a subset of drugs. Profits (or losses) generated from
this retroactive adjudication are generally not adjusted back to the third-party payer
originally reimbursing the claim.

3. Drug rebate retention: Portions of the drug rebate paid by manufacturers for
drug usage and formulary placement may be retained directly by the PBM or
indirectly through an affiliated sub-contractor (known as rebate aggregators or
intermediaries). Alternatively, PBMs can receive other forms of payment from drug
manufacturers that are not included in the contractual definition of rebates (i.e.,
administrative fees) but relate to formularies utilized or prescriptions paid by third-
party payers.

4. Co-pay clawbacks: This lesser-known practice occurs when an insured/covered
member pays a co-pay to a pharmacy in an amount greater than the pharmacy is
reimbursed by the PBM, effectively causing the pharmacy to remit a portion of the
co-pay to the PBM (e.g., a patient pays a $10 co-pay for a prescription, but the
pharmacy only gets to keep $4 and remits $6 to the PBM).

5. Gag clauses: PBM contracts with pharmacies sometimes prevent
pharmacists from informing an insured/covered member that paying for the
prescription out-of-pocket would be cheaper than having the pharmacist utilize
insurance coverage.

6. Auditing high-cost drugs: This practice occurs when only high-cost drugs are
selected for testing by PBMs and then questioned as being incorrecily filled based
on what seem to be trivial errors. The amounts paid with the questioned claims are
then reimbursed to the PBM.

7. Preferential pharmacy designations: Some PBMs have generated additional
profits by requiring or encouraging the use of mail-order or specialty pharmacies
that are affiliates of the PBM or by reimbursing affiliated pharmacies more than non-
affiliated pharmacies.

8. Use of pharmacy claims data: A few PBMs have been accused of utilizing
pharmacy claims data to steer patients toward affiliated pharmacies or of de-
identifying and selling claims data to unaffiliated third parties.

It is important to note that all of these industry practices are typically addressed in proprietary
contracts between either the third-party payer and PBM or the third-party administrator and
PBM. Through all of these practices, PBMs can use their intermediary role between
pharmacies and third-party payers to increase profits. Finally, these payments are in addition
to a standard per-prescription fee paid for adjudicating pharmacy claims (except for spread
pricing, which typically occurs as an alternative to the per-prescription fee).
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RESULTS OF REVIEW

Federal statutory law and

Prior to discussing Arkansas’s regulation of PBMs, it is . ] .
interpreting court decisions

important to understand that the impact of the U.S. Supreme N .
Court’s (Court) decision concerning the ability of states to have significantly restricted
regulate PBMs is still uncertain. The Court’s decision in Arkansas’s ability to
Rutledge v. Pharmaceutical Care Management Association regulate the PBM industry
(PCMA) upheld Arkansas's Act 900 of the Regular Session of ~ \_ in the State. )
2015, which addresses the regulation of MAC laws and
PBMs’ compliance with various reimbursement requirements.
According to the Court, as long as state legislation is merely a form of cost regulation and not
“govern[ing] a central matter of plan administration or infer[ing] with nationally uniform plan
administration,” the law is not preempted by federal law or, more specifically, the Employee
Retirement Income Security Act of 1974 (ERISA).? Otherwise, federal law preempts any state-
level regulation of any health benefit plans paid for by a self-funded insurance plan. Therefore,
if a private entity provides medical benefits to its own employees via a self-funded health
insurance plan, any enforcement action regarding the PBMs’ activities is subject to legal
challenge, aside from the requirements in Act 900 that were recently upheld by the Court.

According to AID, approximately 15-20% of issued policies in Arkansas are regulated by state
insurance law, with the rest regulated by federal insurance law (e.g., ERISA or Medicare). Act
706 of the Regular Session of 2019 requires the covered member’s insurance identification
card to indicate whether the health benefit plan is fully-insured or self-funded; this information
can assist pharmacies and pharmacists in determining whether any state laws apply to the
PBM at the time of processing a specific prescription fill.

Objective 1: Provide an overall perspective on how PBMs are regulated in

Arkansas

Discussed below are PBM regulations in Arkansas, organized by the agency with regulatory
authority.

Department of Commerce — Arkansas Insurance Department

Currently, certain PBMs are licensed by AID. Under the current laws
and promulgated rules, licensing requirements encompass the
traditional fee payments, surety requirements, and disclosure of
contact and business formation information in addition to the following
practices specific to the pharmaceutical industry:

e Adequate network management.
o Review and approval of rates charged to health insurance plans.

e Assurances that prohibited activities directed toward pharmacists by PBMs (see the
Backggound section on pages 2 and 3) are not part of the PBM’s business
model.

% See Rutledge v. Pharm. Care Mgmt. Ass’n, 141 S.Ct. 474, 480-481 (2020).

3While not covered by currently promulgated regulations but deemed illegal as a result of recent legislation (Act 994
of 2019), spread pricing has been prohibited since July 24, 2019. Furthermore, spread pricing has been illegal for
state-funded plans since 2009.
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o Demonstration of an internal appeals process for pharmacies to challenge
inadequate PBM reimbursements, typically caused by the industry practice of
setting a maximum drug reimbursement amount based on a PBM’s assessment of
the drug’s market value (i.e., maximum allowable cost (MAC)) that is insufficient to
cover the pharmacy’s costs for the drug.

After licensure, one of the primary tasks of AID is to provide a second level of review over
reimbursement rate appeals. If the pharmacy is not satisfied with the PBM'’s internal appeals
process, the pharmacy can bring a complaint to AID for review.

Finally, required reporting imposed on PBMs must be made to AID:

PBMs must report statistical information concerning MAC appeals quarterly.

2. State-funded health plans must report claims. AID rules incorporate this reporting
into the All-Payer Claims Database (APCD) process handled by the Arkansas
Center for Health Improvement (ACHI).

3. Licensed PBMs are required to report rebates received from manufacturers and
detailed pharmacy claims information. Currently, AID is drafting rules to address the
rebate reporting requirement.

Indirectly, AID can regulate a PBM-industry practice that relates to shifting covered patients to
mail-order prescriptions. While mail-order prescriptions may have some positive benefits for
the plan (e.g., adherence rates or lower costs), some mail-order pharmacies are PBM affiliates,
and the ability to shift the pharmaceutical market from retail to mail-order pharmacies allows
the PBM to increase the profits and market share of its affiliates. Under Ark. Code Ann. § 23-
79-149, an insurance policy cannot have preferential cost-sharing health coverage provisions
(coinsurance, co-pays, or deductibles) or quantity limitations that apply just to a subset of
eligible pharmaceutical providers; this rule indirectly prevents PBMs from such practices as
offering 90-day supplies of medication for only two co-pays for mail-order prescriptions but
requiring three co-pays for retail/walk-in pharmacies. Under this Code section, the Insurance
Commissioner can impose penalties for violations.

Arkansas Attorney General’s Office

The Arkansas Attorney General’s Office has the ability to regulate PBM
practices relating to MAC reimbursements and preferential pricing to PBM-
owned pharmacies via litigation under the Deceptive Trade Practices Act.
Furthermore, under a law passed in 2009, the Attorney General may sue
PBMs conducting spread pricing in state-funded benefit plans.

Department of Health — Arkansas State Board of Pharmacy

Arkansas Code provides certain rights to pharmacies regarding PBM
audits. These provisions are embedded in an area of law over which the
State Board of Pharmacy has authority; however, any enforcement efforts
by the Board could result in Board members having conflicts of interest due
to contractual relationships with PBMs in their professional roles.

Issue: While rights exist for pharmacists in Arkansas Law when facing audits from
PBMs, there appears to be a gap in any kind of enforcement authority to ensure compliance by
PBMs with these statutory rights.

See Appendix B for a summary of relevant Arkansas legislative acts and Appendix C for a
summary of relevant Arkansas statutory provisions.
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Objective 2: Identify state programs using PBMs and determine how state funds flow
through PBMs, pharmacies, and insurance companies

PBMs play unique roles in the various state-funded programs and health plans in Arkansas. The
different types of state-funded pharmacy benefits can be grouped into two main types: (1) public
benefit plans and (2) employee benefit plans. See Exhibit | below and Exhibit Ill on page 17 for a
visual representation of PBMs in each main type.

Public Benefit Plans

Medicaid Fee-for-Service

Pharmacy Benefits Manager*

In general, Arkansas Medicaid fee-for-service pharmacy claims have a state match funding component
of approximately 30% (i.e., the federal government pays approximately 70% of the expense). The
services provided by Magellan, the PBM for the fee-for-service program, include the following:

Exhibit |

Relationships of Pharmacy Benefit Managers with Public Benefit Plans in Arkansas
As of June 30, 2019

State Funded Public Benefit
Programs with PBM
Relationships

Medicaid Fee-for-Semvice
(Traditional & CHIP)

Arkansas Works

Magellan

Legend:

CVSICaremark
ECBS = BElue Cross Blue Shield

CHIF = Children’s Health Insurance Program
PASSE = Provider-led Arkansas Shared Savings Entity
PEM = Pharmacy Benefit Manager

Source: Information obtained from the Department of Human Services and the Arkansas Insurance Department (unaudited by Arkansas
Legislative Audit)

* Department of Human Services (DHS) staff indicated to auditors on various occasions that Magellan is a “pharmacy benefit
administrator” as opposed to a “pharmacy benefit manager” since funds do not flow through Magellan and Magellan administers
DHS’s required formulary and reimbursement policies. However, Magellan would be considered a PBM under the PBM
Licensure Act, if not for being specifically excluded. Therefore, this report refers to Magellan as a PBM throughout and
acknowledges that no funds, known to ALA staff, flow between the drug manufacturers and Magellan or between Magellan and
the pharmacies in relation to this plan.



Maintaining the formulary (i.e., the list of covered
drugs, including those on the preferred drug list) but
not approving the drugs.

Processing claims.

Running system edits.

Identifying the pricing amount at the point of sale.
Approving prior authorizations.

Aiding in the rebate process.

( During state fiscal years \

\ for-service pharmacy claims.

Arkansas Legislative Audit

2017, 2018, 2019, and 2020
Magellan received
approximately $8.4 million,
$8.8 million, $8.7 million, and
$10.0 million, respectively,
for processing Medicaid fee-

The contract with Magellan began on March 1, 2014. During state fiscal years 2017, 2018,
2019, and 2020, Magellan received approximately $8.4 million, $8.8 million, $8.7 million, and

$10.0 million, respectively.

It is ALA’s understanding that this is the only compensation

Magellan receives for the services provided, and pharmacists pay no additional fees to

Magellan to process a Medicaid fee-for-service pharmacy claim.

It is also important to note

that in January 2021, Centene announced its plans to purchase Magellan. Centene’s
relationships with the other public benefit plans are illustrated in Exhibit Il on page 12.

Magellan has a unique role in this public benefit plan since no funds flow through Magellan.
Rather, Magellan obtains information electronically each day on eligible recipients and
providers from the Department of Human Services (DHS). The pharmacist logs into the point-
of-sale screen (which interfaces with Magellan) and instantly knows if a drug can be filled and
how much the reimbursement amount will be. The transaction is captured by Magellan daily
and transferred to DHS to be uploaded into DHS’s Medicaid Management Information System
(MMIS). Then, Gainwell Technologies, DHS'’s fiscal agent, pays the provider pharmacist
directly, similar to other Medicaid claims. Because there are signed contracts between DHS
and pharmacies (or pharmacists) to be Medicaid providers, the pharmacies do not sign any
additional contract with Magellan covering these fee-for-service claims.

Magellan is responsible for providing recommendations to statutorily defined committees
regarding preferred drug list status, as well as cost efficiencies and financial modeling of the
In addition, Magellan solicits state supplemental rebates from drug manufacturers,
notifies drug manufacturers of solicitations, and receives and reviews all rebate proposals.
Finally, Magellan invoices the manufacturers for the federal and state supplemental drug
rebates; however, the manufacturers pay the rebate amounts directly to DHS, rather than
through Magellan. Furthermore, Magellan is contractually prohibited from receiving additional
rebates from the manufacturers.

drugs.

Essentially, all outpatient drugs are covered under the Medicaid program if they are in
accordance with the Social Security Act of 1927 and not specifically excluded. Covered drugs
must be made by manufacturers who have a signed rebate agreement with the Centers for
Medicare and Medicaid Services (CMS). All covered outpatient drugs, as defined by CMS,
have a federal rebate.

Cost-Sharing Requirements

Beneficiaries aged 21 years and older are limited to three Medicaid-paid prescriptions per
calendar month. Certain prescriptions, such as those related to family planning, do not count
toward this monthly prescription limit. In addition, the limits do not apply to residents in long-
term care facilities or to those beneficiaries under age 21 in the Child Health Services/Early
and Periodic Screening, Diagnosis and Treatment Program. In addition, those recipients in the
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Living Choices Assisted Living program are eligible for up to nine medically necessary prescriptions
per month. For medically necessary maintenance medications, Arkansas Medicaid staff can approve
extensions of the prescription drug monthly benefit limit up to a maximum of six prescriptions per
calendar month for individuals aged 21 and older. However, after the authorized monthly benefit limit
has been met, the recipient is responsible for paying for any and all additional prescriptions for the
remainder of the month.

For recipients aged 18 and older who are not in the Working Disabled or ARKids B category, a tiered
beneficiary co-payment is required for prescriptions:

e $0.50 for prescriptions where the Medicaid maximum amount is $10.00 or less.
e $1.00 for prescriptions between $10.01 and $25.00.

e $2.00 for prescriptions amounts between $25.01 and $50.00.

e $3.00 for prescriptions above $50.01.

There is no co-pay requirement for those under age 18, except for those in the ARKids B or Working
Disabled category. Those in the Working Disabled category are between the ages of 16 and 64.

Those in the Working Disabled category with gross incomes below 100% of the Federal Poverty
Level (FPL) have the same co-pay responsibilities as regular Medicaid beneficiaries described
above. Those with gross incomes at or above 100% of the FPL have a co-pay of $10.00 for generics
and $15.00 for brand name drugs. For those in ARKids B, the prescription co-pay is up to $5.00 per
prescription, and generics must be used.

Drug Utilization Review (DUR) Board

Each state must establish a Drug Utilization Review (DUR) Board, as required by 42 CFR § 456.716.
According to the Arkansas DUR Board’s bylaws, the DUR Board shall strive to improve the quality of
care of Arkansas Medicaid beneficiaries receiving prescription drug benefits under Title XIX of the
Social Security Act and shall strive to conserve program funds while ensuring therapeutically and
medically appropriate pharmacy care for beneficiaries. The Board reviews clinical information and
assists in building criteria for determining drug approval.

The DHS Director, with input from Medicaid leadership, appoints all members of the DUR Board, the
composition of which must be in accordance with 42 CFR § 456.716 (b). The Board meets quarterly
to recommend any additional restrictions on the utilization of the covered drugs; however, DHS
retains the authority to accept, reject, or amend these recommendations.

The DUR Board bylaws require that members follow Ark. Code Ann. §§ 21-8-301, -1001 regarding
mandatory disclosure of conflicts of interest. Each member shall complete, sign, and submit a
Disclosure of Conflict of Interest form to the Board Chair at the beginning of the meeting so that any
conflict of interest, or lack thereof, shall be disclosed. (See Appendix D for a list of the DUR Board
members.)

Preferred Drug List

The preferred drug list identifies preferred drugs when more than one option is available for
treatment. The purpose of the preferred drug list is to provide appropriate, safe, and effective
pharmaceutical care in a cost-effective manner. The manufacturer incentive for being on the
preferred drug list is larger market share. Except in emergency situations, prior authorization must be
obtained from Magellan to fill a non-preferred drug when a preferred drug is available.
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Two groups participate in creating the preferred drug list. First is the Drug Review Committee
(DRC), which consists of seven voting members: three licensed and actively practicing physicians
and four licensed and actively practicing pharmacists. The DHS Director appoints DRC members,
with input from Medicaid leadership. The DRC Chairperson is appointed by the DHS Director or
her designee. Serving in an advisory capacity to the Medicaid Program, the DRC reviews various
information, including comparative evidence-based data from Clinical Evidence Reports developed
by the State and Magellan, to make clinical recommendations as to whether drugs should have
preferred status.

DRC Committee bylaws require that members follow Ark. Code Ann. §§ 21-8-301, -1001 regarding
disclosure of conflicts of interest. Each member shall complete, sign, and submit a Disclosure of
Conflict of Interest form to the Chair at the beginning of the meeting so that any conflict of interest
or lack thereof is disclosed. (See Appendix D for a list of DRC members.)

Second, as an internal committee at DHS, the Drug Cost Committee adds total cost as a factor for
consideration and makes the final recommendation to the Medicaid Pharmacy Program Director.
Ultimately, DHS determines preferred status.

Reimbursements

As outlined in the Arkansas pharmacy provider manual, individual reimbursement amounts are
determined based on the lesser of four amounts:

1. National Average Drug Acquisition Costs (NADAC), plus the established professional
dispensing fee.

Usual and Customary.

3. Affordable Care Act Federal Upper Limit (ACA FUL), plus the established professional
dispensing fee.

4. State Actual Acquisition Costs (SAAC), formerly MAC, plus the established professional
dispensing fee.

Typically, reimbursements are based upon NADAC, a pricing benchmark published by CMS that
calculates ingredient average acquisition costs experienced by retail community providers across
the country.

The professional dispensing fee is currently $9 for brand and non-preferred brand drugs and
$10.50 for brand preferred and generic drugs. As required by federal law and by special language
in the DHS-Division of Medical Services (DMS) appropriation,” this pharmaceutical dispensing fee
is based on a survey performed by a CPA firm in June 2016.°

Audits

Unlike typical PBM to third-party payer relationships, a separate contractor (Optum), rather than
the PBM, performs the pharmacy audits. Furthermore, any funds recouped as a result of the
audits follow the same reimbursement process as other Medicaid expenditure recoupments, which
do not flow through Magellan.

See Appendixes E and F for the flow of funds concerning the Arkansas Medicaid fee-for-service
plan.

5See, for example, section 8 of Act 719 of the Regular Session of 2019.

®One exception to the reimbursement model is related to the Federal Public Health Services 340B Drug Pricing Program
(340B). All covered entities that participate in 340B, which serves Medicaid recipients, are required to bill Medicaid using
their 340B actual invoice price for drugs (actual invoice price plus the established professional dispensing fee minus the
beneficiary’s co-pay).
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Arkansas Works
Carriers have sole

The Arkansas Works program’ is a responsibility for the
WWORKS premium assistance program for the pharmacy claims of Arkansas

purchase of qualified health plans. It is Works recipients. DHS pays
not managed care but a Section 1115 demonstration waiver the carriers’ premiums for
authorized by CMS. According to DHS staff, since coverage is Arkansas Works recipients,
under a qualified health plan, the plan is regulated by AID and Y g4d the carriers, through their
must align W|_th t_he essential health ben_eflts of the Affordable PBMSs, pay for the recipients’
Care Act, which include pharmacy benefits. The program was pharmacy claims
100% federally funded for calendar years 2014 through 2016 \ ’ J
and required a 5%, 6%, 7%, and 10% state match for calendar
years 2017, 2018, 2019, and 2020, respectively.

Of the five carriers offering Arkansas Works plans in 2018 and 2019, two used CVS Caremark
as their PBM, two used OptumRx, and one used Envolve partnered with CVS Caremark.
However, as of January 1, 2020, the two carriers who were utilizing OptumRx are now using
CVS Caremark. Centene, the parent company for Ambetter through wholly-owned subsidiary
Arkansas Health and Wellness, purchased the two QualChoice plans effective April 1, 2019,
and switched to CVS Caremark on January 1, 2020. See Exhibit | on page 6 and Exhibit Il on
page 12 for visual representations of these relationships.

DHS pays the carriers’ premiums for Arkansas Works recipients, and the carriers, through their
PBMs, pay for the recipients’ pharmacy claims. DHS determines recipient eligibility and
communicates it to the carriers. The carriers and their PBMs have their own network of
providers, and DHS has no role in determining those providers.

Pharmacy Claims

Carriers have sole responsibility for the pharmacy claims of Arkansas Works recipients; in other
words, there are no pharmacy services covered by the Medicaid fee-for-service program
outside of the Arkansas Works plan. According to DHS staff, DHS does not have a role in
determining pharmacy coverage for these recipients. Furthermore, DHS does not provide
requirements related to drug formularies or pricing reimbursements; rather, the plans must
comply with all applicable federal and state laws and are regulated by AID.

According to Amendment 1 to the 2019 Memorandum of Understanding (MOU) between DHS
and the carriers, the carriers were required to provide historical Arkansas Works data directly to
DHS by July 2019 and continue remitting data quarterly.

The amendment provides that DHS can request any other additional data necessary to
implement, monitor, and evaluate the Arkansas Works program, if DHS or AID provides at least
60 days prior written notice. However, DHS was informed by one of the carriers that the
payment amounts between the PBM and the pharmacies are owned and controlled by the PBM
and can only be released by it. In other words, this information is not available to nor available
for production by the carriers.

Section 5.2 of the 2020 MOU between DHS and the carriers required that the carriers agree to
provide DHS with the Arkansas Works data in the most current All-Payer Claims Database
(APCD) format, as defined by the APCD Data Submission Guide, on a quarterly basis by
submitting the data directly to DHS through a secure file transfer protocol on the last day of the
fourth month following the quarter of data to be submitted.

"The program was originally known as the Private Option when it began on January 1, 2014, but was changed to
Arkansas Works on January 1, 2017.
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As of January 2021, DHS confirmed that it had received Arkansas Works data from all of the carriers
covering the period April 4, 2014 through June 30, 2020.

Pharmaceutical Manufacturer Rebates
DHS does not receive pharmacy rebates from the carriers.
Audits and Compliance

A medical loss ratio (MLR) rule is required for health plans under the Affordable Care Act. At least
80% of premiums must be spent on patient care, and no more than 20% may be kept by the carrier
for administrative expenses. As a result of MLR compliance audits, conducted by the Center for
Consumer Information and Insurance Oversight of CMS, carriers should refund Medicaid any
amounts over the 20%, with the appropriate portion refunded to the federal government. Federal
regulations indicate that the numerator in the MLR calculation includes incurred claims; however,
prescription drug rebates received by the issuer must be deducted from the incurred claims. Rebates
that are not received by the issuer (but retained by the PBMs) are not addressed. Regulations further
indicate that any amounts paid to a PBM that exceed amounts paid to the provider (spread) must not
be included in the incurred claims.?

See Appendixes G and H for the flow of funds concerning the Arkansas Works plan.

PASSE

/)/‘ Q (:/ Provider-led Arkansas
On March 1, 2019, Arkansas’s first SHared Savings Entiny

full-risk managed care program, the

Provider-Led Arkansas Shared Savings Entity (PASSE), began for certain behavioral health and
developmental disabilities recipients. The state match funding component for PASSE is
approximately 30% (i.e., the federal government pays 70%). During the first four months of the
program, the three PASSE entities each utilized a different PBM:

e Arkansas Total Care utilized Envolve Pharmacy Solutions (Envolve) as its PBM, but
Envolve entered into an agreement with CVS Caremark to process pharmacy claims.

¢ Empower Healthcare Solutions directly utilized CVS Caremark as its PBM.

e  Summit Community Care (Summit) utilized Express Scripts as its PBM but, as of October
1, 2019, switched to IngenioRx, a PBM owned by Anthem. Additionally, Anthem owns
49% of Summit. However, for assistance in processing claims, IngenioRx has partnered
with CVS Caremark.

See Exhibit | on page 6 and Exhibit Il on page 12 for visual representations of these relationships.
Note also that Centene announced in January 2021 that it was purchasing Magellan, which is the
PBM for the Medicaid fee-for-service plan.

Covered Drugs Gze PASSE must cover ah
FDA-approved drugs for
According to the agreements between each PASSE and DHS, the enrolled members, unless

PASSE must cover all federal Food and Drug Administration (FDA) there is no federal funding
approved drugs for enrolled members as set forth in the Social Security for the drugs. The PASSE
Act. However, drugs shall not be covered if there is no federal funding
for the drugs pursuant to the Social Security Act. The PASSE must .

cover all therapeutic classes of drugs covered by the preferred drug list tﬁir?]f :Ztrllcc ;}f?;i%ggi’;ﬁ,s

for the Arkansas Medicaid pharmacy benefit program. The preferred referred drug list
drug list is determined by DHS and subject to change. DHS provides \p cjerred drug tst. )

must also cover all

8See 45 CFR § 158.221 and 45 CFR § 158.140 for further details.

11



Review of Selected Financial Records and State Funding — Pharmacy Benefit Managers

(1pny aAnjejsiba sesueyy Aq pajipneun) juswjiiedaq 8oueINSU| SESURYIY 9y} pUe S89IAI8S UBWNH JO Judwiiedsd 8y} wo.j pauiejqo uojjew.iojuj :924n0s

s1duag
ssaldx3
T
\ e YA patauniey
A xguindo \\\ —_— ¥\ ez )
owadu| Tese
// Y, 0202k .A HeWase)/51) Wad N Ryununsioy
L g jose ) Jwwng
| ™ Wad A2y /,/// 55 pasauneq
ll\ , EYAIICEN
\ N , Jamodu3
\-.rl \,\’/ ,
A_ -' \\ // \\ V/ ,,
dilR , ue)
= e A wesHman | 0N
—_ ‘, |e30L
( // i \ 11 REER f sesuey
oyioMyy /// A ||| 4 080 gy
)/ N Yy
\\11//
A TR
/Ill\\\ \
o
\ / siue|q yhnog
A Wed | ,
\ | || 4
dhysuonefiig g ong ————
wawaaiby dysiupeq ———-—
eburygd ————
3l dysiaung ————
AuypuIsa]

(pajou asimiayjo ssajun) 6L0Z ‘0E dunr Jo sy
(3sSSVd) Amnug sbuineg paleys sesuedly paj-Japin0ld Y} pue SYIOAA sesueyly ul sdiysuoneay Ayug

11 1qyx3

12



Arkansas Legislative Audit

the PASSE entities with a weekly data file that indicates the preferred or non-preferred status of each
national drug code, but the PASSE must stay abreast of the changes. The PASSE must update its
pharmacy claims system within one business day of receiving the data file to avoid creating a more
restrictive pharmacy plan than the Medicaid fee-for-service program, which is not allowed by the
agreement between DHS and each PASSE. All drugs on the Arkansas preferred drug list must be
covered without prior authorization unless they are subject to clinical or utilization edits.

Each PASSE is required to maintain a drug formulary to meet the needs of its members. The
formulary must be developed and reviewed at least annually by the PASSE’s Drug Utilization Review
(DUR) Committee, as discussed below. The reviewed formulary must be submitted to DHS for input
at least 30 days prior to implementation, and any changes to the formulary, including changes to
prior authorizations and quantity limits, must also be submitted to DHS for input within the 30 days.

The PASSE may require prior authorization for drugs not on the Arkansas preferred drug list but
covered by the Social Security Act. Drugs not defined by the Social Security Act may be excluded,
as long as doing so is consistent with the Arkansas Medicaid State Plan. At minimum, the PASSE
must cover the over-the-counter drugs listed in the Medicaid State Plan Amendment. Furthermore,
the PASSE agreement indicates that the PASSE must have authorization procedures in place that
allows providers to access drugs outside of the PASSE formulary, if medically necessary.

Drug Utilization Review (DUR) Committee

According to the PASSE agreement, the PASSE must develop and maintain a Drug Utilization
Review (DUR) program. Each PASSE’s DUR Committee is responsible for fulfilling the DUR
requirements defined in the Social Security Act. The DUR Committee is responsible for ensuring
safe, appropriate, and cost-effective use of pharmaceuticals for enrolled members in the PASSE.

The DUR Committee must meet at least biannually and provide DHS with the meeting minutes within
30 days of the meeting. The DUR Committee must also include a voting representative from DHS.
All members of the committee must complete a financial disclosure form annually, which is
reviewable by DHS upon request. The DUR Committee must also complete and submit the DUR
Annual Report as required by CMS and provide this report to DHS no later than 45 days prior to the
CMS due date. (See Appendix D for a list of each PASSE’s DUR board members.)

Pharmacy Rates

The PASSE agreement indicates that the rates paid to providers by the PASSE are negotiated
between the PASSE and the provider. Recipient co-pays are not allowed under this program.

Recipients

DHS determines recipient eligibility for the PASSE program. Optum, a DHS contractor, performs the
independent assessments to determine the individual’s care level (1, 2, or 3). Level 2 and 3
individuals must receive services through PASSE. DHS provides recipient eligibility information to
the various PASSEs nightly, Monday through Friday. The recipient eligibility information is then
uploaded into the PASSE system so that it can be available to the various providers to confirm
recipient eligibility.

Providers
Providers under the PASSE program must be enrolled Medicaid providers, although this status does
not guarantee being part of the PASSE network. A provider that is not part of the PASSE network is

considered an out-of-network provider for the particular PASSE. If in-network, the provider receives
the benefit of the PASSE negotiated rates and the use of the PASSE’s portal for billing. Recipients
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can see out-of-network providers as long as they are enrolled with Medicaid. However, the
out-of-network provider must agree to accept whatever payment the PASSE provides for the
service. Regardless, the PASSE recipient will have no additional liability to the out-of-network
provider for the services rendered.

At least monthly, PASSEs must submit to DHS an electronic file of the PASSE provider
network; this information should also be on the PASSE entities’ websites. The individual
PASSEs have separate contracts with their in-network providers, as well as their PBM. As
stated by the PASSE agreement, PASSE entities are required to submit all subcontracts and
proposed delegation of responsibility to DHS for approval; therefore, the subcontracts between
each PASSE and their PBM should have been submitted to DHS for approval.

Issue: Although DHS indicated that many of the subcontracts were hand delivered for
approval, the Agency was not able to provide documentation of approval of any of the PBM
contracts for the three PASSEs in effect from March 1, 2019 until June 30, 2019. In addition,
the Agency was able to provide documentation (i.e., an unsigned contract) of only one PBM
contract for one of the PASSE entities.

Claims Data

The PASSE agreements also address the reporting of PASSE pharmacy claims to DHS. The
agreements state that, for all pharmacy claims, contracted health plans must report to DHS the
actual amount paid to the pharmacy provider per claim, including, but not limited to, the cost of
drug reimbursement, dispensing fees, and the amount charged to the plan sponsor for each
claim by its PBM. Additionally, per the PASSE agreements, if DHS identifies a difference per
claim between the amount paid to the pharmacy provider and the amount charged to the
PASSE plan sponsor by its PBM, the PASSE must report an itemization of all administrative
fees, rebates, or processing charges associated with the claim. Each month, DHS will notify
the health plan when this report is required. Health plans are required to provide such reports
by the 15th of each month or the next business day. Although the agreement indicated that
DHS should be the responsible party for identifying these variances, DHS required the PASSE
entities to identify the variances and attest to whether any variances existed that would require
submission of the itemized claims report.

Once received, the pharmacy data should flow from the PASSEs or their PBMs to Magellan to
the DHS Decision Support System (DSS, which is contracted with Optum). Although the
pharmacy data were provided to DHS as required, much of the initial data needed to be
updated and corrected. According to DHS management, all data had been corrected and
submitted to DHS as of July 2020.

Issue: Based on ALA staff review of documentation available from DHS, Empower and
Arkansas Total Care did not identify any spread pricing in their submissions to DHS. However,
documentation for the Summit PASSE, which utilized ExpressScripts as its PBM, indicated
spread pricing. ALA staff calculation of spread pricing, as shown in these submissions,
indicated a total of $2,109,368. Ark. Code Ann. § 4-88-803 prohibits spread pricing by state-
funded pharmacy benefits, and the impact of this issue should be considered when addressing
future capitation rate calculations.

Pharmacy Rebates
The agreement between each PASSE and DHS specifically prohibits each PASSE from

negotiating rebates for drugs if a Medicaid rebate agreement is already in place. This includes
both the federal rebates as well as the state supplemental rebates applicable to those drugs
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included on the preferred drug list. Therefore, regardless of whether the PASSE or its PBM has an
existing manufacturer rebate agreement, all items that are already covered by a rebate (federal or
state supplemental) are rebatable exclusively to Arkansas Medicaid. Similar to the Medicaid fee-for-
service pharmacy claims, PASSE entities (or their PBMs) submit pharmacy claims data to Magellan
(DHS’s PBM) so that Magellan can bill for the federal and state supplemental rebates on behalf of
DHS.

However, PASSE entities can initiate their own formularies for non- (PASSES are pVohibifedfmn)

preferred drugs. The PASSE can add to the preferred drug list but negotiating rebates for
cannot take away from the Medicaid preferred drug list. According drugs on the Arkansas
to the Agency, rebates are not addressed in the PASSE annual preferred drug list.
contract for non-preferred drug list items; therefore, it is possible However, PASSEs have the
that the PASSE entities are billing for rebates for drugs not on the ability to initiate their own
Arkansas Medicaid preferred drug list. formularies for non-

Based on DHS management representations, no PASSE entity preferred drugs.

has made any additions to the Medicaid preferred drug list,
reducing the likelihood of additional rebates. Additionally, based on AID’s review of PASSE entities
and PBMs, no PASSE entity nor corresponding PBM is receiving any additional drug manufacturer
rebates.

Medical Loss Ratio and Risk Corridor

DHS anticipated that the PASSE entities would calculate the medical loss ratio (MLR) and report it to
DHS beginning in the spring of 2020. The MLR for all three PASSEs was calculated as expected.
The formula utilized in this MLR calculation was in accordance with items allowed per federal law.
Although no prescribed MLR ratio must be met, a risk corridor program, based upon benefit
expenditure reports, was put into place to control the risk associated with this new program.
Payments made to providers for services directly rendered to enrolled members are included in the
benefit expenditure reports, and certain community investments may also be included. The target
ratio is 92.5%, based upon an administrative allowance of 4%, profit margin of 1.0%, and state
premium tax of 2.5%. The MLR will not be used for risk-corridor calculations. The risk-corridor
settlement will occur after the calendar year 2019 agreement period has ended and enough time has
passed to collect and validate calendar year 2019 PASSE encounter and financial data.

PASSE Agreement

As previously stated, PASSE entities and DHS entered into an annual agreement that was reviewed
and approved by CMS. ALA was provided with signed copies of the agreements with each PASSE.
The agreement was uniform for all three PASSEs and covered the period March 1, 2019 through
December 31, 2021. The following additional items from this agreement have not been previously
mentioned:

The agreement outlines some of the following responsibilities of DHS:

¢ Overseeing the operations of MMIS, contracting with the State’s fiscal agent to exchange
data with the PASSE, enrolling Medicaid providers, and establishing standards and
requirements to ensure receipt of complete and accurate data for program administration.

e Administering the Medicaid prescribed drug program, including negotiating supplemental
rebates and favorable net pricing for drugs on the Medicaid preferred drug list and
maintaining the review of drug options to maintain an array of choices for prescribers within
each therapeutic class.

The agreement also outlines some of the responsibilities of the PASSE entities:
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Complying with all reporting requirements, whether regular or ad hoc, as specified by DHS,
and verifying that all data and information submitted are accurate, truthful, and complete.
All responses to data requests must be submitted within 30 days of the request, unless
otherwise specified by DHS.

Posting the Arkansas preferred drug list and the PASSE drug formulary on each individual
PASSE’s website. All pharmacy information must be current and searchable and must
include the following:

a) PASSE maximum allowable cost (MAC) pricing.

b) Instructions on whom to contact for questions regarding filling a prescription and how to

make contact.
c) A provider guideline for pharmacy claims submission that includes, at a minimum:
o A payer sheet.
o A toll-free call center number with applicable hours.
o Paper claim submission requirements.
o Compound prescription requirements.
o Prospective DUR response requirements.

Establishing policies and procedures for general notifications to participating providers and
enrolled members of revisions to the formulary and prior authorization requirements.
Notification of changes and revisions must be provided to all affected participating providers
and enrolled members at least 30 calendar days prior to the effective date of the change.

Submitting weekly pharmacy claims for all covered services provided by participating and
non-participating providers. For submission, 95% of the PASSE’s claim lines must pass
National Council for Prescription Drug Programs (NCPDP) and the DHS specified
pharmacy benefits system edits. The NCPDP edits are in the NCPDP Telecommunications
Standards Guidelines, and the DHS pharmacy benefit system edits are defined on
Magellan’s website.

See Appendixes | and J for the flow of funds concerning the PASSE program.

Employee Benefit Plans

<=
Department of Transformation and Shared Services — 7@R86neﬁts

Employee Benefits Division

For Arkansas State and Public School Plan Members

The Employee Benefits Division (EBD) plan covers eligible state agency and public school employees
and retirees. The plan is self-funded, which means that all expenses incurred by the plan are paid
using contributions from the employer and employee premiums. Exhibit lll on page 17 illustrates the
relationship between PBMs and employee benefits plans in Arkansas.

EBD’s current plan design is a traditional point of service (POS) plan with the following four-tier drug
formulary: generic, preferred brand, non-preferred brand, and specialty drug. The plan includes the
following restrictions for some drugs to help control costs:

Prior Authorization. o Reference Pricing.
Quantity Limits. e Step Therapy.
Daily Dose Edits.
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Exhibit Il

Relationships of Pharmacy Benefit Managers with Employee Benefit Plans in Arkansas
As of December 31, 2018

State Self-Funded (Fully or
Partially) Employee Benefit
Programs with PBM
relationships

Institutions of Higher
Education

e

Legend: NWACC = Northwest Arkansas Community College
AHEC = Arkansas Higher Education Consortium PEM = Pharmacy Benefits Manager

ASU = Arkansas State University SAU = Southern Arkansas University

EBD = Employee Benefits Division U of A = University of Arkansas, Fayeiteville

HSU = Henderson State University UCA = University of Central Arkansas

Source: Information obtained from the Arkansas State Police, Employee Benefits Division, and the various institutions of higher
education (unaudited by Arkansas Legislative Audit)

EBD contracted with the PBM MedIimpact Healthcare Systems, Inc. (Medimpact), beginning in
February 2016 and has the option to continue until December 2022. The total projected cost,
including extensions, is $21 million. EBD is billed on a per member, per month (PMPM) basis,
which is currently $1.38. EBD also reimburses Medlmpact monthly for certain services provided
by Medimpact employees. EBD currently has one Medlmpact employee being billed (a
pharmacy claims specialist).

MedIlmpact responsibilities include maintaining a sufficient network of pharmacies and
adjudicating member claims. The EBD-approved formulary is provided by the Evidence-Based
Prescription Drug Program (EBRXx), without input from MedIimpact, and sent to the network
pharmacies to provide the necessary data for processing prescriptions. Once MedImpact
adjudicates a pharmacy claim, the pharmacy processes the prescription and collects the
applicable co-pay. Simultaneously, a claim for reimbursement is sent to Medlmpact.
MedIlmpact then submits a detailed claim file to EBD, which includes any paid, reversed, and
rejected claims. Payment is then issued to Medimpact for all approved claims to distribute
back to the pharmacies.

For all claims, Medimpact is required to pass on the entire EBD payment to the network
pharmacies and not retain any of the payment amount. Medlmpact is also responsible for
pursuing collection of any overpayments to pharmacies.
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In April 2016, the EBD State and Public School Life and Health Insurance Board (EBD Board)
adopted MedIimpact’s proposed reimbursement rates for pharmacies, which is as follows:

e Average wholesale price (AWP) — 15.65% for brand (13.65% for certain rural
pharmacies).

e Dispensing fee of $1.50.
¢ New MAC pricing.

The EBD Board defined rural pharmacies as Arkansas pharmacies in cities with a population of less
than 5,000, only one Arkansas pharmacy in the city limits, and no other pharmacy within 20 miles of
the city center.

Formulary and Rebating

As previously mentioned, EBD has a contract with EBRX, a division of the University of Arkansas for
Medical Sciences (UAMS), which provides an evidence-based approach to the design and function
of the prescription drug program.

The EBRx contract started in July 2016 and has the option of continuing until June 2023. The total
projected cost, including extensions, is $12,775,000. EBD is billed on a per contract, per month
(PCPM) basis, which is currently $1.51.

At least a portion of 18 EBRx staff members are allocated to the EBD plan, including two employees
located onsite at EBD to provide support for pharmacy operations, prior authorizations, and other
formulary and claims processing issues.

EBRXx reviews the current drug utilization, researches new drugs, and presents recommendations for
formulary changes to the Drug Utilization and Evaluation Committee (DUEC), a statutory committee
(Ark. Code Ann. § 21-5-404) with full ownership of the formulary. DUEC reviews drugs for formulary
management, along with evaluation of the financial impact of any recommendations. (See Appendix
D for a list of committee members.)

Formulary changes for existing covered medications should only be made at the beginning of a plan
year, unless there is a significant clinical, access, or financial reason for the change. New drugs can
be added to the formulary after a clinical review and DUEC approval.

A subgroup of EBRXx is the Delivery Coordination Workgroup (DCWG). The DCWG consists mostly
of EBRx employees but also has a representative from BlueCross BlueShield. This subgroup
reviews claims for specialty drugs that can be paid as either a health insurance claim or a pharmacy
claim. One objective of the DCWG is to ensure prior authorizations for these drugs are handled
consistently. In addition, the DCWG has been tasked with determining if there are classes of drugs
where rebate contracts are possible.

Rebates

For identified drug classes, EBRx issues a request for proposal (RFP) for rebates to the
pharmaceutical drug manufacturers of covered drug classes. The EBRx Director reviews the bids
received and analyzes the brand cost, with the rebates compared against other brands in the same
category. If the brand cost with rebates is lower than the other brands in the category and selecting
that product is consistent with the DUEC’s clinical determination, then UAMS enters into a rebate
agreement with the pharmaceutical drug manufacturer.

For drugs with manufacturer rebate agreements, EBRx sends an invoice quarterly with all applicable
claims information for all plans covered by the agreements. (See the subsequent discussion
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concerning the Arkansas State Police health insurance plan and the Arkansas State University
health insurance plan utilizing EBRx.) The manufacturer then sends the rebate payment via wire
transfer to the UAMS treasury department. UAMS then wires the rebate payment to EBD within 72
hours, and EBRx sends the corresponding detail of claims that were rebated.

Pharmacy Reimbursements

Although the RFP utilized by EBD in soliciting the contract with Medimpact states that “EBD and its
clinical consultant (currently EBRx) shall be the sole determiner of [MAC] pricing,” Medimpact
currently determines all MAC list pricing for the EBD plan. If requested by EBD, the price is
adjusted by Medimpact. In addition, EBD has one employee who compares the Medlmpact-
provided MAC prices to the reimbursed claims to check for accuracy. The current MAC list only
has a subset of generics. All pricing must incorporate the following “lesser than” logic to ensure the
lowest price is paid for prescription drugs for the plan:

Brand drugs should be reimbursed at the lesser of:

e The submitted usual and customary cost, which equals the submitted ingredient cost
plus the submitted dispensing fee, or

e The average wholesale price (AWP) cost, which equals the discounted AWP rate plus
the contracted dispensing fee.

Generic drugs should be reimbursed at the lesser of:

e The submitted usual and customary cost, which equals the submitted ingredient cost
plus the submitted dispensing fee,

o The AWP cost, which equals the discounted AWP rate plus the contracted dispensing
fee of $1.50, or

e The MAC price, which equals the plan specific MAC cost plus the contracted dispensing
fee of $1.50

All pricing and processing logic should remain identical within mail, retail, and specialty
pharmacies, unless specified by EBD. Prices should not be different for subsidiaries or pharmacies
owned by MedIimpact, unless specified by EBD.

Based on questions submitted by ALA staff, Medimpact stated that it may perform periodic
reconciliations of payments to pharmacies to determine compliance with pharmacy contract defined
terms, and these periodic reconciliations could include EBD prescription claims. As stated by
MedImpact, this reconciliation and the inclusion of EBD claims, however, will vary depending on
the individual contracts between Medlmpact and the specific pharmacy. While this subsequent
inclusion may be legal (due to the inapplicability of the PBM Licensure Act to the EBD plan), the
intent of the RFP utilized to select the PBM for this plan was to prohibit any such practice, and the
RFP includes terms that likely prohibit such reconciliations. However, no confirmations received by
ALA staff or complaints provided by pharmacies indicated any subsequent reconciliations were
occurring in relation to the EBD plan.

MedIlmpact does perform regular audits of pharmacies for compliance with certain regulations.
However, the reversal of claim amounts (i.e., amounts due from the pharmacy) is generally netted
against any amounts owed to the pharmacy for current claims.

See Appendixes K and L for the flow of funds concerning the EBD health insurance plan.
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Department of Public Safety — Division of Arkansas State Police

Arkansas State Police (ASP) has a self-funded health insurance plan that
provides coverage to uniformed ASP employees and families. Currently, the
plan covers approximately 3,038 individuals, with QualChoice as the third-
party administrator. In calendar year 2018, CastiaRx (formerly known as
Leehar Distributors, LLC — LDI) was the PBM for the health plan. The plan
had $3,542,497 in pharmacy claims during calendar year 2018 and received
$328,738 in rebates. Based on these amounts, the plan had an average cost of prescriptions
(net of rebates) of $88.15 PMPM and a 9.27% rebate as a percentage of gross paid claims.
As contractually agreed to, the PBM retained 10% of the drug manufacturer rebates. In
addition, the PBM was prohibited from conducting spread pricing, and the plan paid $3 per
prescription to the PBM for these services.

In addition to the PBM services, the plan paid $2 per prescription to RxResults, LLC, for
formulary management and prior authorizations for pharmacy claims, in essence acting as an
independent benefit consultant, similar to EBRx discussed in the EBD section above. For both
the Arkansas State University (ASU) health plan (discussed below) and EBD health plan,
EBRx provides the additional service of negotiating and billing for manufacturer drug rebates;
with these plans, EBRx charges $1.20 PMPM to ASU and $1.51 PMPM to EBD. Founded in
2008, RxResults is a for-profit company that commercialized the UAMS-EBRx pharmacy
benefit model and continues working closely with UAMS-EBRx today.

As of January 1, 2020, ASP significantly changed its contractual relationships for the employee
health plan. ASP utilized the cooperative purchasing authority under Arkansas Procurement
Law to piggyback onto EBD’s health plan contracts. As of this date, ASP changed its health
plan administrator to Health Advantage, PBM to Medlmpact, and pharmacy benefit consultant
and drug manufacturer rebate negotiator to UAMS-EBRx. ASP began paying $1.38 PMPM for
PBM services and $1.20 PMPM for UAMS-EBRXx services.

Higher Education

_ _ - Eight Arkansas universities have
In calendar year 2018, eight Arkansas universities had an insurance plan that utilizes a

an insurance plan that utilized a PBM; two of these eight PBM, with two being fully-
universities operated on a fully-insured model. An insured. An additional eight
additional eight entities par.tlglpated in a multiple entities participate in a multiple
employer healthcare plan administered by the Arkansas emplover healthcare plan
Higher Education Consortium (AHEC). [c)zdn);inistered by thl;

rkansas Higher Education
Consortium (AHEC).

See Appendix M for a summary of information received 4
from the various institutions of higher education.

Fully-Insured Health Benefit Plan

With this model of insurance benefits, the amount paid for pharmacy claims and the rate paid
to the PBM are handled exclusively by the insurance provider. Any expenses associated with
the pharmacy claims would affect the insurance premium rate charged by each university. The
two universities that operated on a fully-insured model in calendar year 2018 were Arkansas
Tech University (ATU) and Southern Arkansas University Tech (SAU-Tech). Based on
information provided by ATU, the university hired Stephens, Inc., to assist in evaluating plan
costs and determining whether to move toward a self-funded plan.
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Self-Funded and Patrtially Self-Funded Single-Employer Health Benefit Plans

With both of these models of insurance benefits (self-funded and partially self-funded), all funds are
accumulated into a university fund designated for paying all health insurance claims, including
pharmacy. With the “partially self-funded” plans, an insurance policy is acquired to limit the
maximum amount of exposure for health claims.

Of the six plans utilizing the self-funded/partially funded model, only one plan (University of Arkansas
System) did not provide the PBM with the authority to decide which drugs to cover; instead, a
pharmacy benefit consultant was utilized to assist in determining coverage. Beginning in 2019, a
second plan (ASU) changed its health insurance business model and now utilizes UAMS-EBRx to
provide assistance on drug coverage. Beginning in 2020, a third plan (University of Central
Arkansas [UCA]) switched PBMs to Magellan, which is a more transparent pass-through
arrangement for pharmacy benefits.® Additionally, as of January 2020, one plan (Henderson State
University) switched to a fully insured plan and now utilizes CVS-Caremark as the plan’s PBM.

During calendar year 2018, three plans utilized Caremark, one plan utilized Southern Scripts, one
plan utilized Optum, and one plan utilized Medimpact. According to the information provided, no
plan knew of rebates being retained by the PBM, with two of the plans reporting that it was unknown
whether the PBM retained any rebates.

Arkansas Higher Education Consortium (AHEC)
(Partially Self-funded, Multi-Employer Health Benefit Plan)

In calendar year 2018, the following eight entities participated in this plan administered by AHEC:

¢ Arkansas Community Colleges ¢ National Park College.
(a nonprofit organization).

¢ Arkansas Northeastern College. ¢ North Arkansas College.

¢ Black River Technical College. o Ozarka College.

o East Arkansas Community College. South Arkansas Community College.

The total number of covered individuals was approximately 1,272. This plan was partially self-
funded since it has a stop loss insurance policy. QualChoice was the health plan and assisted with
the collection of premiums and payment of claims. OptumRx was the PBM for the plan and was
compensated for its services via spread pricing in calendar year 2018; however, based on
representations made by QualChoice, the pricing model for calendar year 2019 is now considered a
“transparent arrangement.”

The plan was originally described by plan documents as an ERISA-covered plan. If the plan were
indeed an ERISA-covered plan, the state laws applicable to other university health care plans would
be subject to a federal law preemption challenge. Based on ALA staff understanding, self-insured
health insurance plans are generally covered by ERISA; however, governmental plans are exempt
from a majority of this federal law. If the AHEC plan is a “governmental plan” as defined by federal
law, then state laws regulating health insurance plans would be applicable to this plan and not pre-
empted by ERISA. After ALA brought this plan and the potential ERISA issue to AID’s attention
during fieldwork, AID worked with the plan director, insurance broker, and third-party administrator
to develop a process (effective January 1, 2020) for complying with all state laws applicable to other
self-funded state university plans, including MAC laws, spread pricing laws, claims reporting laws,
and co-pay clawback laws.

?One additional institution — Northwest Arkansas Community College (NWACC) — stated that it utilizes a pharmacist
employed by the health plan administrator to assist with coverage decisions, but a review of contract documents provided
with the health plan did not include assurances addressing conflicts of interest in decisions made with respect to the PBM
and pharmacy benefits.
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ALA staff also noted that one contract between a university and corresponding PBM indicated
an exemption from state regulation due to ERISA, but the summary plan description did not
indicate the ERISA distinction. Furthermore, this same university has since made significant
changes to the health plan, which makes the particular contract in question no longer
applicable. While this ERISA designation in the PBM contract does not create pre-emption
issues concerning state law, this provision in the contract does create confusion and potential
noncompliance with state laws due to this misclassification.

Objective 3: Test PBMs for compliance with state laws and regulations

As discussed in the Scope and Methodology section of the report, the focus of testing for
compliance with laws and regulations was the Medicaid fee-for-service, Arkansas Works,
PASSE, and EBD programs. Other issues concerning legal compliance are specifically
mentioned below. In addition, ALA staff relied exclusively on the work performed by an
actuarial firm as a contractor for the AID for testing of the Arkansas Works and PASSE
programs for the first six months of 2019. ALA staff performed additional testing of the
Arkansas Works program for calendar year 2018 and of the PASSE program for 2019 in certain
areas.

The AID contractors performed testing of Arkansas Works for a more recent period than that
covered by ALA staff. However, the analysis of certain aspects of Arkansas Works, such as
spread pricing, did not include any national pharmacy chains, while ALA’s testing of confirmed
pharmacy claims included independent pharmacies, regional pharmacies, and national
pharmacy chains.

Additionally, the PBM practice of “post-claim adjudication reconciliations,” discussed in the
Introduction section of this report, can affect testing. AID referred to this practice as “DIR/
Clawback,” and only one regional pharmacy chain was able to provide data associated with this
practice. AID’s report states that “[m]ultiple pharmacies contacted the [AID] auditors stating
that the PBMs had locked the pharmacies out of accessing this information on [the
pharmacies’] access portals.” While the AID contractors were able to acquire this data for one
pharmacy chain, ALA’s testing did not specifically address this practice or acquire this data
from the pharmacies.

Reporting of Pharmacy Claims to the Arkansas All-Payer Claims Database (APCD)/
Arkansas Center for Health Improvement (ACHI) (Ark. Code Ann. § 4-88-803)

Adopted in the Second Extraordinary Session of 2018, with an effective date of March 15,
2018, Ark. Code Ann. § 4-88-803 was amended to require PBMs to provide AID with an annual
report of the amounts paid to pharmacies. Ark. Code Ann. § 4-88-803(d) provides that the
annual report of claims data should be made “pursuant to the timing, format, and requirements
issued by rule of the State Insurance Department.” Under Rule 118 issued by AID, this
reporting requirement is, in effect, incorporated with the required reporting under the Arkansas
Transparency Initiative Act, which requires that health plan information be reported to the All-
Payer Claims Database (APCD) administered by the Arkansas Center for Health Improvement
(ACHI). However, this rule only applies to the Arkansas Works program. Based on ALA’s
understanding, no rules have been promulgated that address this reporting requirement for the
other state-funded health plans.

However, when claims are reported to the APCD/ACHI for the other plans, the guidance issued
to health care entities lacks sufficient clarity to ensure that the correct pharmacy data are
reported for state-funded plans. While this law requires that the actual amount paid to the
pharmacy be reported, either the health plan administrator or the PBM can submit the
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pharmacy claims data to the APCD, under the current interpretation of this rule and current
reporting practices. Within the data submission requirements is a field entitled “Paid Amount,”
but the guidance only defines this field as the amount paid by the submitting entity or insurance
carrier for the claim line. As a result, the amount reported to the APCD could be either (a) the
amount the PBM paid the pharmacy or (b) the amount the health plan administrator paid the
PBM, depending on which entity submitted the data and how the guidance was interpreted.

Considering this issue, ALA staff tested the pharmacy claims paid under the various state-
funded health plans to determine whether the amounts being reported to the APCD (which
should be the amounts paid to the pharmacy) were in compliance with Ark. Code Ann. § 4-88-
803. Results of this testing are discussed below.

Medicaid Fee-for-Service

ALA staff tested 40 claims from the period January 1, 2018 through June 30, 2019 (which
includes claims reported prior to the effective date of Ark. Code Ann. § 4-88-803), and
determined that all 40 claims were reported to the APCD/ACHI for the correct amount.

Arkansas Works

ALA staff were able to obtain pharmacy-confirmed amounts paid for 91 Arkansas Works claims
from calendar year 2018. ALA staff tested 22 claims from Carrier One, 24 claims from Carrier
Two, 22 claims from Carrier Three, and 23 claims from Carrier Four and noted the following:

e 28 claims (13 claims for Carrier One, 12 claims for Carrier Two, and 3 claims for
Carrier Three) were correctly reported to APCD/ACHI as the amount paid to the
pharmacy.

e 21 claims (2 claims for Carrier Two, 8 claims for Carrier Three, and 11 claims for
Carrier Four) were not reported to APCD/ACHI as the amount paid to the pharmacy.
These claims were for dates of service on or after the effective date of this law, in
noncompliance with Ark. Code Ann. § 4-88-803.

o 42 claims (9 claims for Carrier One, 10 claims for Carrier Two, 11 claims for Carrier
Three, and 12 claims for Carrier Four) were reported to the APCD/ACHI for amounts
that were not what the pharmacy was paid. However, since these claims were for
dates of service prior to the effective date of this legislation, these items are not
considered violations of Ark. Code Ann. § 4-88-803.

PASSE

ALA staff obtained pharmacy-confirmed paid claims for all three of the PASSE entities from the
supporting documentation utilized by AID in generating the aforementioned report. ALA staff
tested 94 claims for the period March 1, 2019 through June 30, 2019 — 30 from each PASSE
entity and an additional 4 for PASSE Entity Two — and noted the following:

PASSE Entity 1

e For 29 claims found in the APCD/ACHI system, the amount reported did not match
what the pharmacy was paid.

e One claim could not be found in the APCD/ACHI system.
PASSE Entity 2

e For 32 claims found in the APCD/ACHI system, the amount reported matched what
the pharmacy was paid.
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e For 1 claim found in the APCD/ACHI system, the amount reported did not match
what the pharmacy was paid. The variance was less than $1 and likely due to the
pharmacy-confirmed amount not including the cents paid on the claim (pharmacy-
confirmed amount was in whole dollars only for this claim). If the cents were not
taken into account, the amount for this claim would match what the pharmacy
confirmed as the paid amount.

e One claim could not be found in the APCD/ACHI system.
PASSE Entity 3

e For 25 claims found in the APCD/ACHI system, the amount reported matched what
the pharmacy was paid.

e For 3 claims found in the APCD/ACHI system, the amount reported did not match
what the pharmacy was paid. The variance was less than $1 and likely due to the
pharmacy-confirmed amount not including the cents paid on the claim (pharmacy-
confirmed amount was in whole dollars only for these three claims). If the cents
were not taken into account, the amounts for these three claims would match what
the pharmacy confirmed as the paid amount.

Two claims could not be found in the APCD/ACHI system.
EB

ALA staff tested 40 claims for the period January 1, 2018 through June 30, 2019, prior to the
reporting requirement under Ark. Code Ann. § 4-88-803. Of these 40 claims, 38 were
appropriately reported to APCD/ACHI in the correct amount, and 2 claims could not be found in
the APCD/ACHI system. After further investigation and assistance from EBD, it was determined
that the 2 claims could not be found due to a programming error. As a result of this error, no
claims submitted to the PBM on the first day of each month were reported to APCD. EBD
began fixing this issue immediately upon being informed of it during the course of fieldwork.

Other Information

AHEC (Optum), Northwest Arkansas Community College (Caremark), SAU — Magnolia
(Caremark), UCA (Optum), and Arkansas State Police (Castia) did not report any pharmacy
claims information as required by Ark. Code Ann. § 4-88-803.

Spread Pricing Prohibited for State-funded Plans (Ark. Code Ann. § 4-88-803)

Under Ark. Code Ann. § 4-88-803, Arkansas law has required since 2009 that a PBM pay the
amount it receives for pharmacist services to the pharmacies or pharmacists that provided the
service. This law is only applicable to state-funded benefit plans. While not naming the
practice, “spread pricing” is effectively prohibited under this law as a PBM cannot pay a lesser
amount than the amount the PBM received for the same pharmacist service. ALA staff tested
the state-funded benefit plans to determine whether the amount paid by the plan administrator,
insurer, or PASSE to the PBM was the same as the amount as received by the pharmacy for
the same prescription claim. Results of this testing are discussed below.

Medicaid Fee-for-Service

Because funds to pay for pharmacy claims are not paid first to the PBM to be distributed to the
pharmacies but are paid directly from the DHS fiscal agent to the pharmacies, there is no
opportunity for spread pricing in the Medicaid fee-for-service program.
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Arkansas Works

Calendar Year 2018

ALA staff obtained pharmacy-confirmed paid amounts for 91 Arkansas Works claims from
calendar year 2018: 22 claims from Carrier One, 24 claims from Carrier Two, 22 claims from
Carrier Three, and 23 claims from Carrier Four. The following are the overall results of that
testing:

e Of the 91 claims, the carriers paid a total of $3,742. However, only $2,690 was
remitted to the pharmacies. The difference of $1,052 (28% of the total amount paid)
was retained by the PBM or other intermediaries. This difference was composed of 50
claims with “positive spread” and 13 claims with “negative spread.”™

e Of the 50 claims with “positive” spread, the 4 largest spread totals were comprised of a
claim from each of the four different carriers as shown below, followed by the
percentage of the total amount paid by the carrier for the claim:

o $333 for Carrier Four (85%).
o $223 for Carrier Three (85%).
o $96 for Carrier Two (75%).

o $70 for Carrier One (82%).

The following list provides the testing results for the individual carriers:

e Of the 22 confirmed claims for Carrier One, the carrier paid a total of $817, with $735
remitted to the pharmacies. The net variance of $82 (10% of the total amount paid)
was applicable to 7 claims with positive spread and 2 claims with negative spread, with
no spread noted for the remaining 13 claims. All 9 spread claims had fill dates prior to
March 15, 2018."

e Of the 24 confirmed claims for Carrier Two, the carrier paid a total of $507, with $339
remitted to the pharmacies. The net variance of $168 (33% of the total amount paid)
was applicable to 11 claims with positive spread and 1 claim with negative spread, with
no spread noted for the remaining 12 claims. Of the 12 spread claims, 10 had fill dates
prior to March 15, 2018, and the remaining 2 had fill dates on or after March 15, 2018.

e Of the 22 confirmed claims for Carrier Three, the carrier paid a total of $860, with $540
remitted to the pharmacies. The net variance of $320 (37% of the total amount paid)
was applicable to 14 claims with positive spread and 5 claims with negative spread,
with no spread noted for the remaining 3 claims. Of the 19 spread claims, 11 had fill
dates prior to March 15, 2018, while the remaining 8 had fill dates on or after March 15,
2018.

e Of the 23 confirmed claims for Carrier Four, the carrier paid a total of $1,558, with
$1,076 remitted to the pharmacies. The net variance of $482 (31% of the total amount
paid) was applicable to 18 claims with positive spread and 5 claims with negative
spread. Of the 23 spread claims, 12 had fill dates prior to March 15, 2018, while the
remaining 11 had fill dates on or after March 15, 2018.

10 “Positive spread” occurs when the plan pays the PBM more than the PBM pays the pharmacy, while “negative
spread” occurs when the plan pays the PBM less than the PBM pays the pharmacy. When the amounts are the same,
no spread occurs.

"ALA staff identified March 15, 2018, as an important date in the analysis because it is the effective date for Acts 1

and 3 of the Second Extraordinary Session of 2018 (“An Act to Create the Arkansas Pharmacy Benefits Manager
Licensure Act”).
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The following additional items of interest were noted:

e For six items, the pharmacy indicated there were additional fees associated with the
claim. One was an additional $1 fee, and the other five were PBM fees ranging
from 0.6% to 6.9%, such as transmission fees, service fees, and DIR fees. The
pharmacies could not provide a per-claim breakdown; therefore, ALA staff could not
determine whether these fees were related to Arkansas Works or non-Arkansas
Works plans.

¢ Pharmacies provided various other comments, including statements that (a) they
were not paid enough on the claim to cover the costs of the label and bottle, in
addition to the time required to fill a prescription; (b) reimbursement amounts for the
same prescription subsequently decreased on the additional refills; (c) the margins
were thin; and (d) there were more current fills for the same drug, resulting in net
losses for the pharmacy.

January 1 through June 30, 2019—AID Contractor Testing

ALA staff relied exclusively on the work performed by an actuarial firm contracted with AID for
the coverage of Arkansas Works for the first six months of 2019.

The spread pricing analysis results can be seen on pages N-23 through N-24 of the
contractor’s report located in Appendix N. Tables 5 and 6 of the report include information for
the PBMs for the Arkansas Works program, as well as the PASSE program. The columns for
BCBSAR and QualChoice are solely related to the Arkansas Works program, while the column
for Centene contains information for both the Arkansas Works program (Ambetter) and the
PASSE program (AR Total Care).

Table 5 provides the known results and indicates that for 63 claims for BCBSAR, 14 claims for
Centene, and 1 claim for QualChoice, spread was identified in the population of total pharmacy
matched claims reviewed; the total spread calculated was $8,299, $593, and $2, respectively.

Table 6 provides the projected results of the total estimated spread based upon the results
from Table 5. Table 6 indicates that an estimated 5,069 claims for BCBSAR, 1,324 claims for
Centene, and 105 claims for QualChoice in which spread is likely to have occurred. The
estimated total spread calculated was $5,149, $45,146, and $6,347 for BCBSAR, Centene,
and QualChoice, respectively.

PASSE

ALA staff relied exclusively on the work performed by an actuarial firm contracted with AID for
the testing of this area for PASSE programs for the first six months of 2019. Note that full-risk
coverage began for PASSE effective March 1, 2019.

The spread pricing analysis results can be seen on pages N-23 through N-24 of the
contractor’s report located in Appendix N. As previously mentioned, Tables 5 and 6 of the
report include information for the PBMs for both the Arkansas Works and PASSE programs.
The columns for Empower and Summit are solely related to the PASSE program, while the
column for Centene contains information for both the Arkansas Works program (Ambetter) and
the PASSE program (AR Total Care).

Table 5 provides the known results and indicates that for 14 claims for Centene, 4 claims for
Empower, and 1,290 claims for Summit, spread was identified in the population of total
pharmacy matched claims reviewed; the total spread calculated was $593, $65, and $29,363,
respectively.
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Table 6 provides the projected results of the total estimated spread based upon the results from
Table 5. Table 6 indicates an estimated 1,324 claims for Centene, 133 claims for Empower, and
89,210 claims for Summit in which spread is likely to have occurred. The estimated total spread
calculated was $45,146, $3.46 and $1,799,632, for Centene, Empower, and Summit, respectively.

EBD

ALA staff tested 40 claims for the period January 1, 2018 through June 30, 2019 and determined
that no spread occurred. For all claims, the amounts paid by the plan to the PBM matched the
amounts paid per confirmations received from the pharmacies. Additionally, based on the
confirmations received from the pharmacies, the PBMs charged the pharmacies no additional
fees.

Other Information

Based upon responses to survey questions sent to the university plans, AHEC utilized spread
pricing during calendar year 2018 but switched to the transparent pricing model for calendar year
2019. While the new plan administrator starting in calendar year 2020 intends to comply with
Arkansas law and not consider itself exempt from Arkansas regulations due to ERISA preemption,
the plan documents from calendar year 2018 issued under the prior administrator indicate an
ERISA-covered plan status.

Based on a review of the Summary Plan Description for 2018, spread pricing was an allowable
practice with one plan (ASU), but the plan has since switched to a different PBM and indicated that
it did not pay spread pricing during calendar year 2018. For a second plan (UCA), the contract
between the PBM and the University allowed for spread pricing. However, University
management indicated that spread pricing occurred only in relation to mail order and specialty
pharmacy claims but not retail claims, and the University switched PBMs to Magellan as of
January 1, 2020.

Co-pay Clawback (Ark. Code Ann. § 4-88-1004)

As described previously, co-pay clawbacks occur when a pharmacy is able to retain a lesser
amount for pharmacist services than the patient co-pay amount. Since 2015, Ark. Code Ann.
§ 4-88-1004 has prohibited an individual from paying an amount greater than the pharmacist or
pharmacy is able to retain from all payment sources. To ensure compliance with this requirement,
ALA staff confirmed with pharmacies the amounts represented as co-pays in the selected claims
and compared these amounts to the confirmed ingredient costs and dispensing fees to ensure that
the co-pay did not exceed the sum of these two amounts.

Medicaid Fee-for-Service

Since pharmacy claim funds do not flow through the PBM but, rather, through the DHS fiscal
agent, there is no opportunity for co-pay clawback in the Medicaid fee-for-service program.

Arkansas Works

Calendar Year 2018

ALA staff confirmed paid amounts, including any co-pays, with pharmacies for 91 claims from
calendar year 2018: 22 claims from Carrier One, 24 claims from Carrier Two, 22 claims from
Carrier Three, and 23 claims from Carrier Four. For all 91 claims, the co-pay amounts confirmed
by the pharmacies matched the amounts in the various carriers’ records. By confirming that the
amounts matched, this addresses the risk that a higher co-pay was actually collected by the
pharmacy and remitted to the PBM.
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In addition, ALA staff reviewed the 91 confirmed claims for instances in which the co-pay
amount exceeded the sum of the overall approved amount (ingredient cost plus dispensing
fee). No noted exceptions of co-pay clawback were identified as result of the procedures
performed.

January 1 through June 30, 2019

ALA staff relied exclusively on the work performed by an actuarial firm contracted with AID for
the testing of this area for Arkansas Works for the first six months of 2019.

Instead of solely focusing on co-pay clawback, the contractor reviewed for all clawback fees
associated with the pharmacy claims reviewed. As noted on page N-9 of the contractor's
report included in Appendix N, “Direct and Indirect Remuneration (DIR) or ‘clawback’ are
retroactive fees assessed by the PBMs on the dispensing pharmacy after the prescription is
dispensed. DIR fees can be in numerous forms (e.g., service fees, network access fees,
administrative fees, reconciliation fees, etc.) that are often unclear to pharmacies, which are
forced to accept the fees in the pharmacy network agreement.” According to the contractor’s
report, “most pharmacies are unable to accurately reconcile DIR fees back to the original
prescription claim to ensure DIR fees were imposed correctly per the contract because the
PBMs do not provide claim-level reporting to pharmacies for the DIR fees.” Additionally, the
contractor’s report notes that DIR/clawback data were only provided by one regional pharmacy
chain, and multiple pharmacies stated that the PBMs had locked them out of accessing this
information on their access portals. Finally, the report notes that “claims with DIR reported
were totaled and reported as percentage of clawed back compared to the total spent.”

Table 3 of the report on page N-19 of Appendix N indicates the number of claims with
clawback data. As noted in the table, 2,806 of the 16,600 (17%) matched claims for BCBSAR
were claims with clawback data. Of the 5,427 matched claims for Centene, 482 (9%) were
claims with clawback data. The Centene data contained information for the Arkansas Works
program as well as the PASSE program. No claims with clawback data were reported for
QualChoice.

Table 7 of the report on page N-25 of Appendix N shows the percentage of clawback dollars
compared to the total PBM spend for the claims with clawbacks that were at least $0.05. The
percentages of clawback for BCBSAR and Centene were 9.79% and 9.57%, respectively. As
previously noted, no claims with clawback data were reported for QualChoice.

Table 8 of the report on page N-26 of Appendix N shows the extrapolated amounts for the
entire six-month period. The estimated total clawback amount is $8,614,934 for BCBSAR and
$3,390,666 for Centene. As there were no claims with clawback data reported for QualChoice,
no amounts could be estimated.

PASSE

ALA staff relied exclusively on the work performed by an actuarial firm contracted with AID for
the coverage of testing of clawbacks for the PASSE program. As previously discussed, full-
risk coverage began for PASSE effective March 1, 2019, and there are no recipient co-pays for
the PASSE program.

As noted above, the contractors focused on overall clawbacks rather than just those
associated with co-pays. Again, only one regional pharmacy chain could provide the DIR/
Clawback data, and multiple pharmacies stated that the PBMs had locked them out of
accessing this information on their access portals. As noted on page N-18 of the report, “claims
with DIR reported were totaled and reported as the percentage clawed back compared to the
total spent.”
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Table 3 of the report on page N-19 of Appendix N indicates the number of claims with clawback
data. As noted in the table, 1,134 of the 3,470 (33%) matched claims for Empower and 798 of the
1,730 (46%) matched claims for Summit were claims with clawback data. Of the 5,427 matched
claims for Centene, 482 (9%) were claims with clawback data. The Centene data contained
information for both the Arkansas Works program as well as the PASSE program.

Table 7 of the report on page N-25 of Appendix N shows the percentage of clawback dollars
compared to the total PBM spend for the claims with clawbacks that were at least $0.05. The
percentage of clawback for Empower, Summit, and Centene were 9.79%, 4.55%, and 9.57%,
respectively.

Table 8 of the report on page N-26 of Appendix N shows the extrapolated amounts for the entire
six-month period. The estimated total clawback amount is $858,560 for Empower, $536,124 for
Summit, and $3,390,666 for Centene.

EBD

ALA staff confirmed paid amounts, including any co-pay amounts, with pharmacies for 40 claims
for the period January 1, 2018 through June 30, 2019. The co-pay amounts confirmed by the
pharmacies matched the co-pay amounts per the plan’s records without exception. By confirming
that the amounts matched, this addresses the risk that a higher co-pay was actually collected by
the pharmacy and remitted to the PBM.

Additionally, ALA staff reviewed 100% of the EBD claims, for the period January 1, 2018 through
June 30, 2019, for instances in which the co-pay amount exceeded the sum of the overall approved
amount (ingredient cost plus dispensing fee). ALA noted no instances of co-pay clawback as a
result of the procedures performed.

Non-preferential Reimbursement Treatment of Affiliated Pharmacies
(Ark. Code Ann. § 17-92-507)

Ark. Code Ann. § 17-92-507(d) states:

A pharmacy benefit manager shall not reimburse a pharmacy or pharmacist in the state an
amount less than the amount that the pharmacy benefits manager reimburses a pharmacy
benefits manager affiliate for providing the same pharmacist services. The amount shall be
calculate;gj on a per unit basis based on the same generic product identifier or generic code
number.

Medicaid Fee-for-Service

No PBM-affiliated pharmacies that were also Medicaid enrolled providers were identified based
upon procedures performed by ALA auditors and confirmed by DHS.

Arkansas Works

ALA staff relied exclusively on the work performed by an actuarial firm contracted with AID for
testing of this area for Arkansas Works. As noted on page N-10 of Appendix N, these procedures
were referred to as testing of Differential Reimbursements (i.e., differences in reimbursement rates
from the PBM to the pharmacies). The contractor's analysis compared the reimbursement
amounts of national, regional, and independent pharmacies'® and the one PBM-affiliated pharmacy
(CVS Caremark) with non-PBM-affiliated pharmacies.

2 The same statutory prohibition concerning affiliated pharmacy reimbursements is contained within the PBM Licensure
Act. See Ark. Code Ann. § 23-92-506(b)(4).

3 As noted on page N-16 of Appendix N, an independent pharmacy was defined as a pharmacy that had three or fewer
locations. A national pharmacy was defined as one being distributed throughout the United States. A regional chain was
defined as having more than 3 locations in Arkansas but being not a national chain.
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Table 4 on pages N-21 through N-22 of Appendix N includes the results of the differential pricing
analysis. The information in the BCBSAR and QualChoice columns applies only to Arkansas
Works; the information in the Empower and Summit columns applies only to the PASSE
program; and the information in the Centene column applies to both the Arkansas Works and
PASSE programs. The contracted auditors only considered differential reimbursement of 5% or
greater to be material, as disclosed at the bottom of page N-20 of the report.

As noted on page N-22 of Appendix N, there was a small preference in pricing toward the
national and regional chains compared to the independent pharmacies for BCBSAR and
Centene (both CVS Caremark), but the preference was not deemed material. There was a
material preference to the national chain compared to both the regional and independent
pharmacies for Empower (CVS Caremark), QualChoice (OptumRx), and Summit (ESI). There
was no material variance noted for preferential treatment of the PBM-affiliated pharmacy CVS
Caremark compared to the independent pharmacies. Full testing results for this area in the
report are included in Appendix N.

PASSE

ALA staff relied exclusively on the work performed by the actuarial firm contracted with AID for
testing of this area for the PASSE program, as discussed in the preceding section.

EBD

ALA staff identified Medimpact Direct as an affiliated pharmacy of EBD’s PBM (MedImpact). For
the review period, this affiliated pharmacy received reimbursements totaling $254,363, which
was comprised of reimbursements from the EBD plan and member co-pays.

ALA staff reviewed all claims paid to non-affiliated pharmacies that had the same fill date and the
same 14-digit generic product identifier (GPI) as a claim paid to Medlmpact Direct. ALA staff
calculated the per unit cost by dividing the total amount paid to the pharmacy (whether by the
plan or patient and inclusive of the dispensing fee) by the total number of units billed. All claims
paid a lower amount to a non-affiliated pharmacy were excluded when it was caused by a lower
“usual and customary” amount. Based on this testing, a non-affiliated pharmacy was reimbursed
less than the affiliated pharmacy in 2,048 instances, in apparent noncompliance with Ark. Code
Ann. § 17-92-507(d).

It appears that some of the exceptions were attributable to the affiliated pharmacy and the non-
affiliated pharmacy using different brands of drugs. For example, ALA staff reviewed one GPI
representing glucose blood test strips that accounted for 132 (approximately 6%) of the 2,048
exceptions. Some of the brands reimbursed under this GPI included Contour Next, Prodigy,
Wavesense, TRUEtrack, TRUE Metric, Accu-Chek, Embrace, and OneTouch test strips. The
majority of these exceptions occurred when Medlmpact Direct received a higher per unit
reimbursement for the Contour Next test strips than non-affiliated pharmacies received for non-
Contour Next test strips.

ALA staff noted 346 additional instances in which the exact same national drug code (i.e., same
labeler, product, and package size) was dispensed at both Medimpact Direct and non-affiliated
pharmacies on the same date. However, the per-unit amount paid to the non-affiliated
pharmacies was lower than the per-unit amount paid to Medimpact Direct due to the
reimbursement formula utilized by the EBD plan and the flat $1.50 dispensing fee. The $1.50
dispensing fee is not pro-rated based on the quantity dispensed. To illustrate, Drug A was filled
by and reimbursed to Medimpact Direct at $9.60 for 24 units (equating to a per-unit cost of
$0.40). On the same day, Drug A was filled by and reimbursed to a non-affiliated pharmacy at
$82.50 for 240 units (equating to a per-unit cost of $0.34375). However, if the $1.50 dispensing
fee is removed from both reimbursements, the per-unit cost for both pharmacies is $0.3375.
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Finally, ALA staff noted some instances of a different average wholesale price amount for two
drugs from the same labeler but packaged in different quantities (meaning the national drug code
was the same except for the last two digits). This price difference created a higher per-unit
reimbursement amount to Medimpact Direct than to the non-affiliated pharmacies. However,
ALA staff were unable to determine the cause for these variances for all 2,048 exceptions noted.

Non-preferential Cost Sharing Policies for Select Pharmacies
(Ark. Code Ann. § 23-79-149)

Ark. Code Ann. § 23-79-149 prohibits an “insurance policy” from having preferential cost sharing
provisions or differing quantity limits for any subset of pharmacies. For instance, an insurance
policy is prohibited from allowing for only two co-pay amounts to be remitted for a
90-day refill at a mail order pharmacy while requiring three co-pay amounts to be made for a 90-
day refill at a local or brick and mortar pharmacy.

Due to the definitions of “insurance policy,” this Code section is not applicable to any of the
programs or plans covered by this report, except for possibly the PASSE, as discussed below.
However, there are no recipient co-pays in the PASSE program.

Medicaid Fee-for-Service

Even if this provision were applicable to the Medicaid fee-for-service program, Medicaid co-pays
are determined by the Arkansas Medicaid program, and the amount of the co-pay depends on
the category through which the recipient is deemed eligible. There are no co-pay or quantity limit
variations among different providers.

Arkansas Works

Ark. Code Ann. § 23-79-149 is not applicable to the Arkansas Works program based on
representations made by the carriers and AID’s interpretation of the law due to federal
preemption under the Patient Protection and Affordable Care Act. If this Code section were
applicable, violations would have been noted based on publicly available information, namely
mail order pharmacies having preferential co-pay amounts in comparison to retail prescription
refills.

PASSE

As previously stated, while this Code section could be applicable to the PASSE program, there
are no recipient co-pays in the PASSE program subject to this prohibition.

EBD

While Ark. Code Ann. § 23-79-149 is not applicable to EBD, it should be noted that the summary
plan description for the EBD plan does not contain any preferential co-payment amounts.

Other Information

Summary plan descriptions for two universities (SAU-Magnolia and UCA) indicated preferential
mail order pricing for prescription drugs. However, Ark. Code Ann. § 23-79-149 arguably does
not apply to the self-funded plans, as the definition of insurance policy does not appear to
encompass this type of coverage.

Furthermore, AHEC’s summary plan description indicated preferential co-pay rates for only
certain pharmacies and mail order pharmacies, but the potential ERISA preemption challenge
and the aforementioned statutory language issue make this law inapplicable.
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Arkansas Works MOU

As previously noted, according to Amendment 1 to the 2019 Memorandum of Understanding (MOU)
between DHS and the carriers, the carriers were required to provide historical data for Arkansas
Works directly to DHS by July 2019 and subsequently submit data quarterly. Section 5.2 of the 2020
MOU between DHS and the carriers required that the carriers agree to provide DHS with the
Arkansas Works data in the most current All-Payer Claims Database (APCD) format as defined by
the APCD Data Submission Guide.

ALA reviewed 120 claims with fill dates during calendar year 2018, consisting of 30 claims each from
Carriers One, Two, Three, and Four, to ensure that DHS had received the information required by
the terms of the MOU. As a result of this review, ALA concluded that DHS received:

e All 30 claims for Carrier One.

e 29 of the 30 claims for Carrier Two.
e 29 of the 30 claims for Carrier Three.
e All 30 claims for Carrier Four.

For all 118 claims, paid amounts in the information received by DHS matched the paid amounts per
the APCD/ACHI records. It should be noted that the amounts reported to APCD/ACHI were not
always the same as the amounts paid to the pharmacies, as previously discussed.

PASSE Agreement

As previously noted, the PASSE agreements address the reporting of PASSE pharmacy claims to
DHS. The agreements state that, for all pharmacy claims, contracted health plans must report to
DHS the actual amount paid to the pharmacy provider per claim, including, but not limited to, the
cost of drug reimbursement, dispensing fees, and the amount charged to the plan sponsor for each
claim by its PBM. The claims data reported to DHS, along with other items, will be utilized by the
actuarial firm with which DHS contracts to determine future monthly payment amounts that DHS will
pay to each PASSE on behalf of each covered recipient participating in the program. As such,
overinflated claims data could lead to overinflated future monthly capitation rates.

ALA’s review consisted of 94 claims with fill dates from March 1 through June 30, 2019: 30 from
PASSE Entity One, 34 from PASSE Entity Two, and 30 from PASSE Entity Three. ALA reviewed
the 94 claims to ensure that the amounts paid to the pharmacy matched the amounts reported to
DHS by each PASSE entity. The review results were as follows:

e All 30 claims for PASSE Entity One were included in the claims data submitted to DHS.
Of the 30 claims, 28 matched the paid amount confirmed by the pharmacy, and 2 did not.

e 32 of the 34 claims for PASSE Entity Two were included in the claims data submitted to
DHS. Of the 32 claims, 31 matched the paid amount confirmed by the pharmacy, and 1
did not.

e All 30 claims for PASSE Entity Three were included in the claims data submitted to DHS.
Of the 30 claims, 27 matched the paid amount confirmed by the pharmacy, and 3 did not.

For all claims that did not match the paid amount confirmed by the pharmacy, the variance was less
than $1 and is likely due to the pharmacy confirmed amount not including the cents paid on the claim
(pharmacy confirmed amount was in whole dollars only for this claim). If the cents were not taken
into account, the amount for this claim would match what the pharmacy confirmed as the paid
amount as well.
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Objective 4: Compare Arkansas laws and regulations related to PBMs with those
of other states

Where Arkansas and Other States Regulate

During ALA interviews with various stakeholders in Arkansas, many individuals commented that
Arkansas is on the forefront of regulating PBMs. Furthermore, ALA staff noted that many of the
provisions from other states have already been enacted in Arkansas, including the following:

e The licensure of PBMs (Acts 1 and 3 of the Second Extraordinary Session of 2018).

e Providing rights to pharmacies during audits (Act 843 of the Regular Session of 2007
and Act 769 of the Regular Session of 2009).

e Preventing gag clauses in contracts with pharmacies (Acts 1 and 3 of the Second
Extraordinary Session of 2018).

e Banning the clawback of co-pays (Act 1025 of the Regular Session of 2015).

e Prohibiting the preferential treatment of PBM-affiliated pharmacies versus non-
affiliated pharmacies (Act 900 of the Regular Session of 2015 and Acts 1 and 3 of the
Second Extraordinary Session of 2018).

e Providing equity in the filing of prescriptions between retail and mail-order
pharmacies (Act 1486 of the Regular Session of 1999).

e Regulating the process for publishing and updating PBM maximum allowable cost
(MAC) reimbursement amounts (Act 1194 of the Regular Session of 2013, Act 900 of
the Regular Session of 2015, and Acts 1 and 3 of Second Extraordinary Session of
2018).

e Allowing a pharmacist to decline to fill a prescription that would result in a loss (Act
900 of the Regular Session of 2015 and Act 994 of the Regular Session of 2019).

e Requiring PBMs to report claims and rebate data to a state-level regulator (Acts 1
and 3 of the Second Extraordinary Session of 2018 and Act 994 of the Regular
Session of 2019).

e Prohibiting PBMs from requiring additional accreditation standards or certification
from pharmacies beyond those required by a state regulator of pharmacists (Acts 1
and 3 of the Second Extraordinary Session of 2018).

Where Other States Have Regulated and Arkansas Has Not

Before considering states’ legislation relating to PBMs, it is important to note that even though
the recent U.S. Supreme Court decision regarding Act 900 of 2015 affirmed the ability of states
to regulate PBMs if it is merely a form of cost regulation, any legislation that “governs a central
matter of plan administration or interferes with nationally uniform plan administration” will be
subject to challenge as being pre-empted by ERISA. Furthermore, some states (i.e., New
Hampshire and Vermont) have created a commission to study the prescription drug market and
role of PBMs, which Arkansas could consider.

ALA staff noted the following six areas concerning regulating PBMs that other states have
addressed via legislation and Arkansas has not:

1. Fiduciary Duty — Some states have enacted legislation mandating that PBMs act as
fiduciaries in their role of managing pharmacy benefits for health plans. In general
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terms, fiduciary laws require PBMs to act in the best interest of the insurance plan
in managing the funds, as opposed to acting in self-interest. Based on ALA’s
understanding of the pharmaceutical benefits industry, typical fiduciary
responsibilities are often disclaimed in contracts between health insurance
providers (third-party administrators) and PBMs. Examples of some of the state
laws providing for fiduciary duties (or the duty of good faith and fair dealing™)
include the following:

e California — Recently enacted law imposes the duty of “good faith and
fair dealing” on PBMs.

o District of Columbia — Law enacted in 2004 provided that a PBM “owes a
fiduciary duty to a covered entity,” but this law was invalidated in 2010
by the federal D.C. Circuit Court due to pre-emption by federal law (i.e.,
the ERISA pre-emption discussed above).

o Jowa — Law requires, as of January 2018, that a PBM perform its “duties
exercising good faith and fair dealing in the performance of its
contractual obligations toward the covered entity.”

o Maine — First enacted in 2003, law mandated that a PBM “owes a
fiduciary duty to a covered entity and shall discharge that duty in
accordance with the provisions of state and federal law.” While this law
withstood an ERISA preemption challenge in the federal First Circuit
Court, the Maine Legislature repealed it in 2011. In June 2019, Maine
enacted legislation, effective January 1, 2020, that re-imposes the
fiduciary duty by providing that a “carrier that contracts with a [PBM] to
perform any activities related to the carrier’s prescription drug benefits is
responsible for ensuring that, under the contract, the [PBM] acts as the
carrier's agent and owes a fiduciary duty to the carrier in the [PBM’s]
management of activities related to the carrier's prescription drug
benefits.”

o Minnesota — Legislation effective on July 1, 2019, provided that a PBM
‘must exercise good faith and fair dealing in the performance of its
contractual duties.” Furthermore, a “provision in a contract between a
[PBM] and a health carrier or a network pharmacy that attempts to waive
or limit this obligation is void.”

e Nevada — Law enacted in 2017 and effective January 1, 2018 imposed a
fiduciary duty on PBMs. However, the 2019 Nevada session amended
this provision by “remov][ing] this fiduciary duty and instead imposJ[ing] on
a [PBM] an obligation of good faith and fair dealing toward a third-party
or pharmacy when performing contractual duties.”

o South Dakota — Since 2004, South Dakota has required that each PBM
“shall perform its duties exercising good faith and fair dealing toward the
covered entity.”

o Vermont — Since 2007, Vermont has required that a PBM "that provides
pharmacy benefit management for a health plan shall discharge its
duties with reasonable care and diligence and be fair and truthful under

“The duty of good faith and fair dealing is arguably different from the traditional fiduciary duties of care and loyalty,
so Arkansas fiduciary law should be thoroughly researched before deciding on any language of potential legislation.
See for example Ark. Code Ann. §§ 4-28-618, 4-47-305, 4-47-408. Furthermore, discussions surrounding the
legislation in Nevada that changed the statute from “fiduciary” to “good faith and fair dealing” could help in drafting
any potential legislation.
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the circumstances then prevailing that a [PBM] acting in like capacity
and familiar with such matters would use in the conduct of an enterprise
of a like character and with like aims.”

It should be noted that, according to a January 2019 publication from a PBM industry
association (the Pharmaceutical Care Management Association), mandating fiduciary
responsibilities “would increase projected drug expenditures by an estimated 5.8% over the
next 10 years.” However, ALA cannot provide assurance regarding the accuracy of this
projection.

2. Claim Payment Processing Time — Some states require that payment from a PBM
to a pharmacy for prescription claims be made within a specific timeframe. Some
examples include the following:

o Mississippi — PBMs are required to pay any “clean” claims that were
electronically submitted within 15 days of receipt or notify the pharmacist
or pharmacy of the reason why the claim was not considered “clean.”
For paper forms, the time limit is extended to 35 days.

o Texas — State law requires electronic payments be made within 18 days
of receipt for electronically submitted claims and within 21 days of
receipt for non-electronic claims.

o Vermont — State law requires that a PBM pay or reimburse a claim or
notify the pharmacy in writing that the claim is contested or denied within
14 calendar days of receiving a pharmacy claim.

It should be noted that one pharmaceutical industry publication indicated a willingness to
support prompt payment laws as long as there were “exemptions that would allow a health
plan or PBM to suspend payment when there is credible evidence of fraud.”

3. Claims Data Usage — A PBM is in a unique position to acquire large amounts of
information that could potentially be utilized to market to PBM-affiliated pharmacies,
thereby increasing the PBM'’s earnings. A few states had legal provisions relating
to the use of pharmacy claims data for marketing or other purposes. The following
are some noted examples of state laws prohibiting this type of activity:

e Georgia — In general terms and with some exceptions, Georgia law
prohibits a PBM from marketing an affiliated pharmacy to patients or
transferring or sharing prescription information with affiliated pharmacies
for commercial purposes. This law became effective January 1, 2020.

e Hawaii — Since 2013, Hawaii has prohibited a PBM from utilizing
pharmacy benefit claims data to market the services of a preferred
pharmacy to existing patients. The statute provides for restrictions on
sharing information with pharmacies affiliated with the PBM, selling or
disseminating health information, and directly marketing to individuals.
The statute contains a consent exception.

o louisiana — A PBM in Louisiana is prohibited from “exploit[ing]
prescription drug information obtained from beneficiaries for monetary
gain or economic power over beneficiaries, pharmacists, or pharmacies”
and “sell[ling], exchangling], or us[ing] in any manner prescription drug
information regarding a beneficiary obtained through a beneficiary’s use
of a prescription for purposes of marketing, solicitation, consumer
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steering, referral, or any other practice or act ... that provides the [PBM]
or any of its affiliates or subsidiaries economic power or control over
pharmacists or pharmacies or interfer [sic] in the free choice of a
beneficiary.” This legislation was passed in 2019 and became effective
July 1, 2020.

o New Hampshire — Law provides that “[r]lecords relative to prescription
information containing patient-identifiable and prescriber-identifiable data
shall not be licensed, transferred, used, or sold by any [PBM], insurance
company, electronic transmission intermediary, retail, mail order, or
Internet pharmacy or other similar entity, for any commercial purpose,
except for the limited purposes of pharmacy reimbursement; formulary
compliance; care management; utilization review by a health care
provider, the patient's insurance provider or the agent of either; health
care research; or as otherwise provided by law. Commercial purpose
includes, but is not limited to, advertising, marketing, promotion, or any
activity that could be used to influence sales or market share of a
pharmaceutical product, influence or evaluate the prescribing behavior
of an individual health care professional, or evaluate the effectiveness of
a professional pharmaceutical detailing sales force.”

It is important to consider the potential of a First Amendment challenge to any commercial,
content-based prohibition."®

4. Conflict of Interest Disclosure — Due to the vertical integration of PBMs in the
pharmaceutical industry, a plan sponsor should be aware of potential conflicts of
interest when contracting with PBMs. As a result, some states have required PBMs
to self-disclose any arrangements that present a conflict of interest, as follows:

e California — Starting January 1, 2020, a PBM in California will have to
“notify a health care service plan in writing of any activity, policy, or
practice of the [PBM] that directly or indirectly presents a conflict of
interest that interferes with the discharge of the [PBM’s] duty to the
health care service plan....”

e Jowa — Since 2008, lowa law has required that a PBM “notify the
covered entity in writing of any activity, policy, practice ownership
interest, or affiliation of the [PBM] that represents any conflict of
interest.”

e Minnesota — Effective July 1, 2019, a PBM in Minnesota “must notify a
health carrier in writing of any activity, policy, or practice of the [PBM]
that directly or indirectly presents a conflict of interest....”

It is important to also consider conflicts of interest in relation to the pharmacy and therapeutics
committee (P&T committee), which makes formulary decisions for health benefit plans.
Federal laws only require 20% of P&T committees to be free from conflicts of interest, although
state laws or contracts could further regulate this issue. However, further research in this area
is needed (see 45 CFR § 156.122). This issue is relevant in relation to PBMs if the health plan
is utilizing the PBM for formulary decisions. In Arkansas, EBD utilizes UAMS-EBRx to provide
formulary recommendations to committees, while DHS utilizes the Arkansas Medicaid Drug
Review Committee for formulary decisions based on recommendations provided by DHS’s
PBM.

®See Vermont Statute 18 V.S.A. § 4631 and Sorrell v. IMS Health Inc., 564 U.S. 552 (2011).

36



Arkansas Legislative Audit

See Exhibit Il on page 12 for a visual depiction of some of the entity relationships in Arkansas
Works and PASSE.

5. Drug Manufacturer Rebates — Already addressed in Arkansas law is the reporting of
rebate information to AID. While some states have enacted this same type of
requirement for PBMs, Maine recently enacted legislation stipulating that all
compensation from manufacturers to PBMs must be remitted to the covered person at
the point of sale or remitted to the carrier to be applied to offset premiums, since
rebates from manufacturers are considered “compensation.” This legislation became
effective January 1, 2020.

It is important to understand the industry practice of utilizing rebate aggregators (or intermediaries)
when drafting potential legislation. With some health plans, rebate aggregators are sub-
contractors of the PBM that assist in billing and collecting drug rebates from manufacturers, but
these aggregators may also be affiliates of the PBM. While the contract with a PBM could require
that 100% of manufacturer rebates received by the PBM be paid to the health plan, this
contractual provision may allow for an affiliated rebate aggregator of the PBM to retain a portion of
the rebates. During review of the higher education plans, ALA staff noted that rebate aggregators
(or intermediaries) were mentioned in contracts with three plans, but there was not enough
information to indicate whether an aggregator was utilized or if any affiliation with the PBM existed.
Conflict of interest disclosures could provide insight into any such relationships between PBMs
and rebate aggregators.

6. Medicaid Managed Care — Many states have refined their laws and regulations relating
exclusively to Medicaid “managed care” programs (i.e., PASSE) and PBMs. The
following were considered noteworthy:

e lllinois — Effective January 1, 2020, lllinois requires a PBM to “notify the
Department [that manages Medicaid] in writing of any activity, policy, or
practice of the [PBM] that directly or indirectly presents a conflict of interest
that interferes with the discharge of the [PBM’s] duty to a managed care
organization to exercise its contractual duties. ‘Conflict of interest’ shall be
defined by rule by the Department.”

e Kentucky — Any PBM under contract is required to disclose all entities in
which the PBM has any form of ownership or over which it has any control.
Additionally, the State of Kentucky approves the contract between the
managed care company and PBM — as opposed to just receiving a copy —
and approves the contracts between the PBMs and pharmacies providing
pharmaceutical services under the Medicaid managed care program.

e Texas — A uniform contract for managed care companies is utilized by the
department handling Medicaid. Embedded within the contract are
provisions that classify PBMs as “material subcontractors” and then impose
additional duties upon them (i.e., providing copies of contracts and
amendments to the contracts between the managed care company and
PBM to the Medicaid managing agency, providing the agency with PBM
entity information, providing information relating to how the managed care
company will monitor the PBM, and ensuring no conflicts of interest exist).

e Kentucky and Ohio — Both of these states recently enacted legislation that
requires the state to contract with one PBM to serve all of the managed care
organizations. ALA staff noted that a similar recommendation was contained
in Arkansas Interim Study Proposal 2005-149 published by the Bureau of
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Legislative Research (BLR). This recommendation from EBD suggested that
“[tIhe state havl[e] its own PBM for all of the public entities’ prescription drug
plans.” While this suggestion seems directed at the employee benefit plans
addressed in the BLR report, the same recommendation could be considered
in relation to the public benefit plans.

e Various states — Pharmacy benefits can be either supplied by the managed
care companies (“carve-ins”) or handled separately from the medical claims
and paid like traditional fee-for-service Medicaid claims by the Medicaid
administering state agency (“carve-outs”). Some stakeholders argue that
carve-ins save money, and other stakeholders argue that carve-outs save
money. Among managed care in Arkansas, only the PASSE program offers
pharmacy benefits, and it would be considered a “carve-in” program. While
ALA staff are unable to evaluate which methodology would be more cost
effective for Arkansas, a recent actuarial report (amended April 2, 2019)
prepared for the State of West Virginia indicated potential savings of $54.4
million with the recent implementation of a “carve-out” program for its
Medicaid managed care program.

Objective 5: Review complaints received by state agencies and program

management regarding PBMs

The following paragraphs summarize the various sources and types of complaints that ALA
obtained from representatives of each entity.

Department of Commerce — Arkansas Insurance Department

Starting in the fall of 2018, AID began receiving and reviewing complaints related to the maximum
allowable cost (MAC) law. The complaints were related to the PBM, the pharmacy/complainant,
the date the case was closed, and any amount recovered as a result of the complaint. AID provided
ALA with its actions concerning the 2019 and 2020 complaints. Of the 171 complaints AID
received in 2019, 57 had recoveries, 70 were ERISA related, 6 were Medicare Part D plan related,
36 resulted in no action, and 2 were still pending. Overall, $208,929 in recoveries were made, and
a $50,000 fine was received. Of the 66 complaints received in 2020, 8 had recoveries, 13 were
ERISA related, 4 were Medicare Part D plan related, 16 resulted in no action, and 25 were still
pending. Overall $68,986 in recoveries were received. In addition, it was disclosed that one old file
was still open as the PBM indicated that it was returning $1.6 million to the PSAOs to return to the
pharmacies. AID is determining how to track the return of these funds.

Arkansas Attorney General’s Office

From 2018 through March 2020, the Attorney General’s Office received 5,028 complaints from
pharmacies alleging that the pharmacy was reimbursed by the PBMs below the acquisition cost of
generic prescription drugs. Although updated complaint information was requested from the
Attorney General’s Office in early 2021, ALA had not received it as of report date. The law to which
these complaints relate (Ark. Code Ann. § 17-92-507 and Act 900 of 2015) was challenged by a
PBM industry association (i.e., the Pharmaceutical Care Management Association) and deemed
inapplicable to ERISA plans by the federal 8" Circuit Court of Appeals. However, the U.S.
Supreme Court’s decision in Rutledge v. Pharmaceutical Care Management Association (PCMA)
upheld Act 900 of the Regular Session of 2015, which addresses the regulation of MAC laws and
PBMs complying with various reimbursement requirements. According to the Attorney General’s
Office, the Court’s decision clarified the already existing legislation in that Ark. Code Ann. § 17-92-
507 is applicable to ERISA plans. Regarding any enforcement action relating to these complaints,
the Attorney General’'s Office indicated that it was currently working with AID to evaluate the data
and anticipated some type of action to occur within the next year.
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Arkansas Pharmacists Association

The Arkansas Pharmacists Association generally receives 3 to 5 calls per month regarding
complaints about PBM auditing practices. The Association also receives around 10 to 14
questions or complaints per week about PBMs, health plans, or insurance via e-mail, social
media, and phone calls. The Association helps answer or resolve these questions and
complaints but does not maintain any tracking document.

Department of Health — Arkansas State Board of Pharmacy

Although the State Board of Pharmacy primarily receives complaints about pharmacists from
the public, it also receives complaints from pharmacies related to PBM audits. One type of
complaint occasionally received is that the PBMs incorrectly interpret the Board’s rules for
pharmacy audits and claim recoupment purposes, and the Director provides clarification of
what the rules actually mean. These complaints, which have decreased in number over time,
are received via phone or e-mail, and the Board does not track them. Additionally, the Board
has no enforcement authority over PBMs, so it does not appear to be the appropriate venue to
adequately address PBM complaints.

Arkansas Medicaid

o Fee for service — According to the Arkansas Medicaid Pharmacy Director, the only
complaints received for the PBM Magellan (for the fee-for-service pharmacy claims)
are from pharmacists or physicians trying to obtain prior authorizations, which
Magellan processes. However, complaints are few, and there were no other
programmatic issues communicated to ALA staff.

e Arkansas Works — Arkansas Medicaid would not receive PBM complaints for the
Arkansas Works plans as the plans are considered qualified health plans and
monitored by AID. See the item above for complaints received by AID.

e PASSE - The annual PASSE agreement requires that each PASSE have a
process in place for receiving and resolving complaints made by members or direct
service providers. DHS must approve this process prior to implementation. Each
PASSE must follow up on complaints by the close of business on the business day
following receipt of the complaint. The PASSE must also maintain a complete and
accurate record of all complaints that is available, upon request, from DHS or CMS.
Each PASSE must report all complaints, grievances, and appeals to DHS as
specified in the agreement and submit a grievance log quarterly. The quarterly logs
were obtained for each of the three quarters ended December 31, 2019, and each
of the four quarters ended December 31, 2020. The logs contained no pharmacy
provider complaints.

In addition to the quarterly PASSE complaint logs, DHS maintains a log of various
PASSE-related communications in its in-house JIRA system, ftracks these
communications, and works with each PASSE to resolve any issues. DHS
provided ALA staff with a list of the pharmacy-related communications for the
PASSE program on February 27, 2020. The list did not include a date field, so ALA
staff were unable to determine when the communication was received. Based upon
the information provided, there were two primary types of communications: (a)
those related to provider support and (b) those that were primarily recipient
related. Of the 700 communications provided, 287 were classified as provider
support, and 413 were classified as Task (all others). The most common types of
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resolutions for provider support were classified as (a) resolved — educated provider,
(b) referred to PASSE Pharmacy Team, and (c) referred to PASSE Provider
Team. The most common types of resolutions for Task/all others were (a) resolved
by Ombudsman, (b) client educated, (c) questions answered, and (d) referred to
PASSE.

The items included in the list relate to various topics, including issues with recipient
coverage, provider billing, provider enroliment, and provider reimbursement. The
items were not directed toward the PASSE’s PBMs. However, upon review of the
detail of some items, ALA staff identified three instances of note:

o In one instance, a pharmacy provider contacted DHS regarding a
reimbursement that was lower than the pharmacy’s costs. The
documented resolution stated that the matter was referred to the PASSE
Pharmacy Team.

o In one instance, a PASSE recipient contacted DHS because the
pharmacy being utilized would no longer fill the recipient’s prescription
because the PASSE would not reimburse the pharmacy for its cost. The
documented resolution stated the issue was resolved by Ombudsman.

o In one instance in which a pharmacy provider contacted DHS on behalf
of a recipient to receive clarification on whether the recipient had to
utilize mail order prescriptions, as the recipient had been told by the
PASSE. The documented resolution stated the matter was resolved by
educating the provider.

Department of Transformation and Shared Services — Employee Benefits Division

According to EBD management, neither EBD nor UAMS-EBRX receives direct complaints from
pharmacies relating to PBMs, although they may receive pharmacy concerns via the
Pharmacists Association or legislators. EBD management was unsure if complaints are
logged. UAMS-EBRXx representatives did not recall ever receiving a complaint from a
pharmacy about a PBM; their calls primarily relate to drug coverage or formulary issues.
Management indicated that most complaints would be directed to AID, since it is responsible
for enforcing the PBM legislation, or to the Pharmacists Association or a legislator.

SUMMARY

Pharmacy benefit managers (PBMs) serve as intermediaries between pharmacies and health
insurance entities by processing pharmacy claims, maintaining pharmacy networks, and
providing expert knowledge regarding benefit coverage. PBMs have come under increased
scrutiny for practices such as spread pricing that could be lucrative for the PBMs. ALA’s
review focused primarily on the four plans that encompass approximately 94% of annual
government-funded pharmacy expenditures: Medicaid fee-for-service, Arkansas Works,
PASSE managed care program, and EBD employee health insurance plan.

Exhibit | on page 6 illustrates the PBM relationships for Medicaid fee-for-service,
Arkansas Works, and PASSE, while Exhibit lll on page 17 shows PBM relationships for state
self-funded employee benefit programs, which includes EBD, as well as Arkansas State Police
and institutions of higher education. For Medicaid fee-for service programs, funds flowing
directly from DHS’s fiscal agent to pharmacies, without passing through Magellan (see
Appendixes E and F). Funds flow through the PBMs before reaching pharmacies for
Arkansas Works (see Appendixes G and H), PASSE (see Appendixes | and J), and EBD (see
Appendixes K and L).
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ALA found limited instances of noncompliance with laws and regulations regarding reporting of
pharmacy claims to APCD/ACHI. The actuaries contracted with AID noted instances of
clawbacks for Arkansas Works and PASSE. Both ALA and the AID contractors noted spread
pricing by certain PBMs for the PASSE and Arkansas Works programs, which Arkansas Code
prohibits. ALA also noted differential pricing analysis for EBD, while the AID contractors
identified this same practice for Arkansas Works and PASSE. The AID contractors’ report is
provided in Appendix N.

AID received a total of 237 PBM-related complaints in 2019 and 2020, with the majority being
resolved as of report date. The Attorney General’s Office received over 5,000 complaints from
pharmacies from 2018 through early 2020 regarding low reimbursement rates by PBMs.
Although the Arkansas Pharmacists Association and State Board of Pharmacy have received
some complaints, they have no enforcement authority and do not maintain records of
complaints received.

Based on legislation enacted in other states, the General Assembly may wish to explore
further PBM-related legislation regarding areas such as fiduciary duty, claim payment
processing time, claim data usage, conflict of interest disclosure, drug manufacturer rebates,
and Medicaid managed care programs. However, federal statutory law and interpreting court
decisions have significantly restricted Arkansas’s ability to regulate the PBM industry in the
State.
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ACHI
AHEC
APCD
AWP
DIR
DRC
DUR
ERISA
GPI
MAC
MLR
MMIS
PASSE
PBM
PCPM
PMPM

Appendix A

Glossary of Acronyms

Arkansas Center for Health Improvement
Arkansas Higher Education Consortium
All-Payer Claims Database

Average Wholesale Price

Direct and Indirect Remuneration

Drug Review Committee

Drug Utilization Review

Employee Retirement Income Security Act of 1974
Generic Product Identifier

Maximum Allowable Cost

Medical Loss Ratio

Medicaid Management Information System
Provider-led Arkansas Shared Savings Entity
Pharmacy Benefit Manager

Per Contract Per Month

Per Member Per Month
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Appendix C

Arkansas Statutory Provisions Related to Pharmacy Benefit Managers

Ark. State
Police and
Higher
Applicability of Fee-for- Education
Code Section(s) Law Criteria Service Health Plans

Ark. Code Ann. All State-Funded PBM administering a pharmacy benefit plan

§ 4-88-803 Plans utilizing state funds shall provide support of
itemized individual claims when seeking
payment from the payor.

PBM administering a pharmacy benefit plan
utilizing state funds shall file with the
Insurance Department (Arkansas Center for
Health Improvement/All-Payer Claims
Database) a report of claims actually paid to
pharmacies.

PBM shall pay the amount it receives for
pharmacist senvices to the pharmacy (spread
pricing prohibited).

Ark. Code Ann. All PBMs An individual cannot pay more to the
§ 4-88-1004 pharmacy than the pharmacy gets to keep (co

pay clawback prohibited).

Ark. Code Ann. All PBMs PBM shall provide access to its maximum
§ 17-92-507 allowable cost (MAC) list to each pharmacy
subject to it.

PBM shall update its MAC list timely

PBM shall provide the updates of the MAC list
to pharmacies.

PBM shall provide an appeals process for
MAC list prices that are below the pharmacy
acquisition cost.

If a PBM doesn't change its decision in favor
of the pharmacy, it must provide the pharmacy
with a wholesaler providing the drug below the
PBM MAC price.

A PBM shall not reimburse non-affiliate
pharmacies less than affiliate pharmacies.

A pharmacy can decline to fill a prescription if
the pharmacy would be filling below its
acquisition cost.
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Appendix C (continued)

Ark. State
Police and

Higher
Applicability of Fee-for-|Arkansas Education
Code Section(s) Law Criteria Service| Works | PASSE Health Plans| AHEC

Ark. Code Ann. All PBMs A pharmacy must be given at least 1 week v v v v ®
§ 17-92-1201 notice prior to the on-site audit.
No extrapolation of exceptions is allowed. v v v v v
Audits shall be limited to 25 randomly v v v v v
selected prescriptions, with some exceptions.

Audits can only be performed twice per v v v v v
calendar year, with some exceptions.

® ©® OO

Recoupment cannot be based on v v v v v
documentation requirements above those of
the State Board of Pharmacy.

PBM must audit all pharmacies (affiliated or v v v v v
non-affiliated) under the same standards and
parameters.

@

A pharmacy must be given 30 days after a v v v v v ®
preliminary audit report to produce additional
documentation.

Period of audit cannot exceed the prior 24 v v v v v ®
months.

Audits cannot be conducted during the first 7 v v v v v ®
calendar days of the month.
Preliminary audit report and final audit report v v v v v ®
must be provided within specified time-
periods.

Recoupment cannot occur before the final v v v v v ®
audit report and appeals process have been
terminated.

An appeals process must be provided v v v v v ®
concerning audit reports.

PBM must provide audit report to the plan v v v v v ®
sponsor after the completion of any review
process.

Recouped amounts must be remitted to the v v v v 4 ®
responsible party.

Audit charge cannot be based on amount v v v v v ®
recouped (i.e., no audit recovery
commissions), with the exception noted
below.

PBM and plan sponsor can allow for PBM to v v v v v ®
keep audit recovery amounts if the contract
explicitly states the percentage amount.

Ark. Code Ann. All insurance Insurance policy cannot have preferential cost N/A N/A ® v N/A N/A

§ 23-79-149 policies sharing (i.e., co-pays) for any subset of
pharmacies (i.e., mail-order vs. retail
pharmacies).

Insurance policy cannot have different quantity N/A N/A ® v N/A N/A
limits for any subset of pharmacies (i.e., mail-
order vs. retail pharmacies).

Ark. Code Ann. Health Benefit Insurance card must identify whether the plan v N/A v v v v
§ 23-79-1801, et al. Plans is self-funded or fully insured.
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Appendix C (continued)

Ark. State
Police and
Higher
Applicability of Fee-for- Education
Code Section(s) Law Criteria Service

Ark. Code Ann. All non-ERISA PBM must be licensed.
§ 23-92-501, et al. PBMs and
Medicaid fee-for-
senice excluded;
PASSE added in
2019 PBM shall report to Insurance amount paid to
pharmacies and from health plans (spread
pricing review).

PBM must have adequate network coverage.

PBM shall report to Insurance rebate
information (amount received and distributed).

PBM is prohibited from spread pricing.

Insurance Commissioner approves PBM
compensation.

PBM cannot require additional standards of
pharmacies in addition to those of the State
Board of Pharmacy.

PBM cannot reimburse non-affiliate
pharmacies less than affiliate pharmacies.

PBM cannot reimburse for less than the
national average drug acquisition cost
(NADAC) (EBD specifically excluded).

PBM cannot perform a reduction of payment

under a reconciliation process to reduce
reimbursed amounts to effective rates.

Pharmacy may provide insured information
about the total cost for drug, and any contract
cannot limit this ability (i.e., gag clause
banned).

Acronyms
T AHEC __ Arkansas Higher Education Consortium
EBD Employee Benefits Division
PASSE Provider-led Arkansas Shared Savings Entity
PBM Pharmacy Benefit Manager

Legend

v This law is applicable to the state-funded plan.

©) This law is only applicable to "health insurance plans issued or delivered by a healthcare insurers." Healthcare insurer is limited to "an
insurance company, health maintenance organization, or hospital and medical senice corporation." Therefore, it can be argued legally
that the PBM Licensure laws (Title 23, Chapter 92, Sub-Chapter 500) are inapplicable to the government self-funded employee health
plans.

Under 45 CFR § 156.122(e)(2), a "health plan may charge enrollees a different cost-sharing amount for obtaining a covered drug at a
retail pharmacy...." Furthermore, commentary issued by the Centers for Medicare and Medicaid Senices (CMS) with this regulation
states that the requirement of the CFR still allows "a health plan to charge a different cost-sharing amount when an enrollee obtains a
drug at an in-network retail pharmacy than he or she would pay for obtaining the same covered drug at a mail-order pharmacy." Since
these policies are governed by the Patient Protection and Affordable Care Act, the Insurance Department's opinion is that this CFR
preempts the state law and is inapplicable to the Arkansas Works prescription drug copays.

Prior to ALA fieldwork, this plan referred to itself as an ERISA-covered plan, which would make state laws subject to challenge as
being pre-empted by federal law. Howevwer, after the Insurance Department was made aware of this plan and ERISA status by ALA
staff, the Insurance Department worked out a process with the health plan director, third-party administrator, and insurance broker to
fully comply with all state laws that are applicable to the higher education health plans. The third-party administrator that took over the
plan on January 1, 2020, has provided assurances to the Insurance Department that the plan will follow state laws related to spread
pricing, pharmacy claims reporting, MAC pricing, and co-pay clawback.

This provision of law is not applicable to the plan, either due to a statutory exception in law or statutory definitions utilized.

Source: Arkansas Code Annotated
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Appendix D

Drug Utilization Review (DUR), Drug Review Committee (DRC), and Drug Utilization and
Evaluation (DUEC) Board Members
As of January 2021

Medicaid Fee-for-Service
Drug Utilization Review Board (DUR)
Geri Bemberg, Pharm.D.
Clint Boone, Pharm.D.
Lana Gettman, Pharm.D.
Jill Johnson, Pharm.D.
Brian King, Pharm.D.
James Magee, M.D
Michael J. Mancino, M.D.
Laurence Miller, M.D.
Paula Podrazik, M.D.

Non-Voting DUR Board Members
Shannon Burke, Pharm.D.
Lauren Jimerson, Pharm.D.

Kristin Pohl, Pharm.D.

Non-Voting and Ex-Officio Members in an Advisory Capacity
William Golden, M.D.
José Romero, M.D.

Drug Review Committee (DRC)
Jordan Brazeal, Pharm. D.
Grace Marable, Pharm.D.

Melissa Max, Pharm.D.
Laurence Miller, M.D.
Tonya Robertson, Pharm.D.
Chad Rodgers, M.D
Daniel Pace, M.D.

Non-Voting DRC Members
Shannon Burke, Pharm.D.
Lauren Jimerson, Pharm.D.

Kristin Pohl, Pharm.D.
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Appendix D (continued)

Medicaid PASSE

Empower Drug Utilization Review Board (DUR)
Brad Diner, M.D.
Jerry Jones, Pharm.D.
Cinnamon Pearson, Pharm.D.
Sylvia Sherrill
Suzanne Tipton
Greg Lueck

Arkansas Total Care Drug Utilization Review Board (DUR)
Kristin Garner, M.D.
Kacey Hunt, Pharm.D.
Jamie McConnell, Pharm.D.
Katheryn Nance, M.D.
Cinnamon Pearson, Pharm.D.
Kristen Pohl, Pharm.D.

Summit Drug Utilization Review Board (DUR)
Danielle Bell, M.D.
Erica Booth, RN
Brandi Buchy, RN
Evan Delaney, Pharm.D.
Lauren Jimerson, Pharm.D.
Stephanie Martin, RN
Cinnamon Pearson, Pharm.D.
Jeff Allen
Stephanie Carpenter
Jason Miller
Catherine Silva

Employee Benefits Division

Drug Utilization and Evaluation Committee (DUEC)
The Executive Director of the Arkansas State Board of Pharmacy or designee
The Dean of the UAMS College of Pharmacy or designee
A pharmacist selected by the Arkansas Pharmacists Association
The Senior Associate Hospital Director of UAMS or designee
The Medical Director of the Arkansas Poison and Drug Information Center or designee

A physician selected by the Arkansas Medical Society
The Dean of the UAMS College of Nursing
One state employee appointed by the board

Two public school employees appointed by the board.

PASSE = Provider-led Arkansas Shared Savings Entity
UAMS = Uniwersity of Arkansas for Medical Sciences

Source: Information obtained from the Department of Human Services and Employee Benefits Division
(unaudited by Arkansas Legislative Audit)
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Appendix G

Arkansas Works Flowchart — Primarily Medicaid Processes Only

Carriers (Various)

Centers for Medicare
and Medicaid

Services (CMS)

Federal Funding

Premiums/Advanced
Cost Sharing Reduction
(ACSR) Payments

Recipient
Eligibility Data

Flow of Information

applicable MAC lists, reimbursement information)

State Match Funding

Department of Human Services

(DHS)

Flow of Funds (drug costs, various fees, claims payments, rebates, purchase incentives, federal/state funding).

Flow of Various Other Information (recipient eligibilty data, provider netw orks, approved formulary,

Source: Information obtained from the Department of Human Services and various other industry stakeholders
(unaudited by Arkansas Legislative Audit)
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Appendix K

Employee Benefits Division (EBD) — Primarily EBD Processes Only

- Drug Rebate RFF
- Rebat= Billings

Prior Authorization
Management

Rebats Contract

Manufacturer
Rebates

Pharmacy

Plan Member

Manufacturer
Rebates

Legend

MAC = Maximum Allowable Cost
PBM = Pharmacy Bensfit Manager
PCPM = Per Contract Per Month

- Pass-through Claims PRPM = Per Member Par Month
Reimbursements (See separate chart RFF = Request for Proposal
depicting typical PEM/Pharmzcy UAMS = University of Arkansas for
relationship and flow of funds) Medical Sciences

| Ve Pharmacy Benefit

Manager (Medimpact)

Mainstream

Eligibility Dsta

| Eligibility Data || Claims Data |

- Clairms Reimburserments
- PMPM Faes

Employee Benefits
Division (EBD)

EBD Suggesi=d
Evidence-Based Prescription @h":r'jc'g' Board ?h";?;g
Drug Program (EBRx) T ——
Recommend M
Formulary Changes Committee
{DUEC)
Delivery
Coordination
Workgroup (DCWG)
Row of Information
- Provide coordination of [EETE Fow of PharmacyUlization Dt for Purchase Incenfies
bensfits for specialty drugs “vellow Flow of Adjudicated Claims Dat
- Perfarm drug resaarch for Fow of Rebaie Infbmation {Contracks and Billings)
formutary and patential Flow of Funds {drug costs, afious fees, daims payments, mbats, purchase incenfives, iederalisse inding)
rebates Fiow of Viasious Other Inbrmaton (pior approvals, redpient eligibifitydats, provider !
, el infomation)

Source: Information obtained from the Employee Benefits Division and various other industry stakeholders (unaudited by Arkansas
Legislative Audit)
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Appendix L

Employee Benefits Division (EBD) — All Other Processes

Legend
| MAC = Maximum Allowable Cost
PEM = Pharmacy Benefit Manager
Distribution Drugs Purchase Price PHI = Personal Health Information
Faa
I
| Wholesaler —
u 352
Incantives —* Plan Member
Apgregats | Drugs | | Furchaza Price | Drugs. I
Utifization . | Copay/Deductibles |
Diata (Mo PHI} - MAC List
- Formulary _ |
- Eligibility Data *
l
| Metwork
Fze
Ao L Metwork Contract Pharmacy Services
- ist - Negotiati d Claims e -
- Formulary Eg,u.p:mu:;;“ Hetwork Reimbursement* Admin !Eh—i?tn"
- Eligibility Data Metwark Contract Fes Organizations
(PSAOSs)
Pharmacy Benefit Manager Claims Rei v T
(Medimpact) !
[ Metwork Contract Negetiation
- Maintain
MAC List
- Adjudicats Flow of Informa tion
Claims EHW ofDrugs
Row ofPharmagyUtiizaton Data for Purchase Incenfies

Yellow FRow ofAdjudicaed Claims Data
Flow ofFunds (drug cos &, warnious 25, daims paymens, rebaes, purchass incantives, Bdersls ste Linding)
Row of Various Odher Infbrmation {pnol approvals, reu:qxem eligibilitydats, proider eligibilitydata,
approed formulanyincluding POL i fion, ementmethod olog yam ountinbrmation )

*Claims reimbursement may flow through a pharmacy services administration organization or straight from the pharmacy benefit manager, depending on the
confractual relationships betwesn the three parties. Also, smaller independent pharmacies are more likely to ulilize a PSAQ, while larger chain pharmacies will
negotiate directly with the FEM for reimbursement rates.

Source: Information obtained from the Employee Benefits Division and various other industry stakeholders (unaudited by Arkansas

Legislative Audit)
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Appendix N
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)



N-10

Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)
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Appendix N (continued)



N-17

Appendix N (continued)
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Appendix N (continued)



N-19

Appendix N (continued)
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Appendix O

Management Response — Department of Human Services

The Arkansas Department of Human Services, Division of Medical Services (DMS) appreciates
the opportunity to review and respond to the Special Report prepared by Arkansas Legislative
Audit (ALA) regarding pharmacy benefit managers. In this response, DMS details areas of the
report where issues were identified or DMS believes there is a discrepancy in what is reported.

Magellan is Pharmacy Benefits Administrator:

In footnote 4 located on page 6, Magellan is referred to as a pharmacy benefits manager
(PBM), while acknowledging that no funds flow through Magellan to providers or to the State.

DMS disagrees with characterization of Magellan as a Pharmacy Benefits Manager in the
same capacity as PBMs addressed by the PBM licensure Act found in A.C.A. § 23-92-500 et
seq. As noted throughout the report, Magellan does not engage in any of the prohibited
practices, as it is not the fiscal agent for the state. All claims are paid through the Medicaid
MMIS billing system, which is operated by Arkansas Medicaid’s fiscal agent, Gainwell
Technologies. Therefore, DMS contends that Magellan is a Pharmacy Benefits Administrator
(PBA).

Identified Arkansas Works Issues:

There were some issues identified regarding Arkansas Works. However, it is also noted in the
report that the Qualified Health Plans (QHPs) are regulated by the Arkansas Insurance
Department, and that DMS purchases health care coverage for Arkansas Works eligible
Medicaid clients through the QHPs. The coverage purchased is the same as that made
available to individuals in the marketplace under the Affordable Care Act (ACA). Additionally,
on page 26, ALA notes that they were unable to determine which fees are related to Arkansas
Works, which is funded by Medicaid dollars, and which are related to individual marketplace.

Identified PASSE Issues:

Page 14 notes two issues in the Provider Led Arkansas Shared Savings Entity (PASSE)
program:

Issue 1 states that “[a]lthough DHS indicated that many of the subcontracts were hand
delivered for approval, the Agency was not able to provide documentation of approval of any of
the PBM contracts for the three PASSEs in effect from March 1, 2019 until June 30, 2019. In
addition, the Agency was able to provide documentation (i.e., an unsigned contract) of only
one PBM contract for one of the PASSE entities.”

DMS Response: DMS is implementing controls to obtain all subcontracts required under the
Agreement.

Issue 2 states that "[bJased on ALA staff review of documentation available from DHS,
Empower and Arkansas Total Care did not identify any spread pricing in their submissions to
DHS. However, documentation for the Summit PASSE, which utilized ExpressScripts as its
PBM, indicated spread pricing. ALA staff calculation of spread pricing, as shown in these
submissions, indicated a total of $2,109,368. Ark. Code Ann. § 4-88-803 prohibits spread
pricing by state-funded pharmacy benefits, and the impact of this issue should be considered
when addressing future capitation rate calculations.”
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Appendix O (continued)

As this report acknowledges, the law that prohibits spread pricing went into effect on July 24,
2019. All claims analyzed for this report pre-date that law. For the PASSE’s, this report
analyzed claims dating from March 1, 2019, to June 30, 2019. The PASSE’s were aware that
spread pricing would be prohibited by the new law. DMS Pharmacy Unit continues to monitor
for differences between the amount paid to the pharmacy and the amount charged to the plan
by its PBM.

On pages 23-24, the report details that some PASSE claims were not appropriately submitted
to the All Payors Claims Database (APCD). This process is regulated by AID and the PASSEs
submit claims directly to the APCD, so DMS has limited oversight into this process.

On page 29, the report notes there were claims noted with clawback data. Specifically, there
was an estimated total of $858,560 in clawbacks for Empower, $536,124 for Summit, and
$3,390,666 for Centene (Arkansas Total Care). The current PASSE Agreement does not
address clawback or some of the other practices described in the special report, such as direct
and indirect renumeration. DMS is investigating whether to address such items in the PASSE
Agreement, as well as other items to address identified issues.



Appendix P

Management Response — Department of Transformation and Shared Services —
Employee Benefits Division

A. Objective 2; EBD; Pharmacy Reimbursements

“Based on questions submitted by ALA staff, Medimpact stated that it may perform periodic
reconciliations of payments to pharmacies to determine compliance with pharmacy contract
defined terms, and these periodic reconciliations could include EBD prescription claims. As
stated by MedImpact, this reconciliation and the inclusion of EBD claims, however, will vary
depending on the individual contracts between Medlmpact and the specific pharmacy.”

Response: EBD, per contract with Medimpact, does not allow “effective” pricing or
payment reconciliations to pharmacies. Per ALA, Medimpact has stated that EBD claims
may be included in outside contracts regarding payment reconciliations, but EBD does not
have authority outside of its own contract. EBD is not aware of any instances in which
payment reconciliations have occurred in relation to the Plan.

B. Reporting of Pharmacy Claims to the Arkansas All-Payer Claims Database (APCD/
Arkansas Center for Health Improvement (ACHI)

Finding #1: ALA staff tested 40 claims for the period of January 1, 2018 through
June 30, 2019, prior to the reporting requirement under Ark. Code Ann. 4-88-803. Of these
40 claims, 38 were appropriately reported to APCD/ACHI in the correct amount, and 2
claims could not be found in the APCD/ACHI system. After further investigation and
assistance from EBD, it was determined that the 2 claims could not be found due to a
programming error. As a result of this error, no claims submitted to the PBM on the first
day of each month were reported to APCD. EBD began fixing this issue immediately upon
being informed of it during the course of fieldwork.

Response: In the original process, EBD would receive prescription claims data from
MedIimpact at approximately 3:00am each day for the previous days’ claims. Additionally,
EBD’s data management vendor, Mainstream, would provide prescription claims detail to
APCD/ACHI on the first calendar day of each month. A timing issue was identified
between the file transfers from Medlmpact and Mainstream that resulted in the absence of
two claims. This data transfer process was adjusted immediately to resolve this gap and to
ensure all claims were transferred to APCD/ACHI.

C. Spread Pricing Prohibited for State-funded Plans
No Findings
D. Co-pay Clawback
No Findings
E. Non-preferential Reimbursement Treatment of Affiliated Pharmacies
Finding #2: ALA’s dataset of claims analyzed revealed 2,048 instances where non-
affiliated pharmacies were reimbursed less than the affiliated pharmacy (e.g. Medimpact

Direct). Of the 2,048 instances, 132 instances involved claims for different drugs within the
same class.



Appendix P (continued)

Response: ALA’s evaluation of the claims dataset employed Medispan, a propriety
drug database grouper product that is used to appropriately categorize all drug
products. Medispan, using its propriety intellectual property, assigns each drug a 14-
digit Generic Product Indicator (GPI) value. This 14-digit number is broken into 2-digits
segments. The first two digits of a GPI number identifies the broadest drug category in
which the individual drug belongs. The next two digits narrows the categorization to the
drug’s pharmacological category and the subsequent 2-digit segments progress to the
individual drug name, strength, dosage form/route of administration, etc. Ultimately, the
14-digit GPI number provides the most specificity of description for any given drug.

With most drug categories (e.g. statins), specific medications within the category would
differ in GPI value beginning at the GPI-6 level. GPI-8 and higher further segregate
individual drugs (e.g. Crestor, Lipitor, Zocor, etc.) into specific GPI-10, 12, and 14
subgroups. Any given product, (e.g. Crestor 40mg tablets) will have its own GPI-14
designation. It is important to know in this specific example that Crestor 40mg tablet
AND all generic versions of rosuvastatin 40mg tablets will possess the same GPI-14
value.

In the case of non-drug categories, (e.g. blood glucose test strips), it is common to
group similar products in the same GPI classification as such products possess little
notable differences. Therefore, a variety of brands of test strips manufactured by
multiple companies exist in the same GPI category and the reimbursement comparison
in this audit would have been across different brand-name products — which was
acknowledged by ALA in the report. ALA’s report indicated “the majority of these
exceptions occurred when Medlmpact Direct received a higher per unit reimbursement
for Contour Next test strips than non-affiliated pharmacies received for non-Contour
Next test strips. This outcome would be expected since such products would have
been produced by different manufacturers.

Finding #3: ALA staff noted 346 additional instances in which the exact same
national drug code was dispensed at both Medimpact Direct and non-affiliated
pharmacies on the same date.

Response: The national drug code (NDC number) for a particular drug contains
11 digits. The first 5 digits identify the manufacturer, the next 4 digits identify the drug,
and the last 2 digits pertain to the specific package size. As acknowledged by ALA, the
packages evaluated included the same first 9 digits (manufacturer and drug) of the
NDC, but not the last 2 digits (package size). Larger package sizes (e.g. 1,000s) tend
to have a lower price/unit value than smaller package sizes. In the example provided in
the evaluation, the drug dispensed at Medimpact Direct in the 24-unit quantity had a
higher per-unit cost than the 240-unit prescription dispensed at the non-affiliated
pharmacy. This finding would normally be expected.

*EBD, per contract with Medlmpact, does not allow the vendor to price claims
differently for any affiliated pharmacy. With all variables in a prescription drug claim
being equal, EBD is not aware of any pricing discrepancies.

F. Non-preferential Cost Sharing Policies for Select Pharmacies

No Findings
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