Testimony of the Klamath Tribes
Before the Senate Committee on Natural Resources and Wildfire Recovery
In Support of HB 2244

May 12, 2021

This written testimony is being submitted by Donald C. Gentry, Chairman of the Klamath
Tribes. On behalf of the Tribes, | would like to thank Chairman Golden and members of
the Committee for the opportunity to provide testimony in favor of HB 2244, which
would amend ORS 539.075. | would also like to thank Representative Wilde for taking
the lead on this issue of great importance to the Klamath Tribes. HB 2244 is necessary as
an initial step to limit the abuse of an outdated procedural loophole that has resulted in
the continued perpetration of an injustice against the Tribes.

Like many tribes across the United States, the Klamath Tribes were forced to give up vast
tracts of our aboriginal land in exchange for a much smaller reservation that would serve
as our permanent homeland. Part of the agreement for tribes in this situation, the United
States Supreme Court has agreed, is that water rights associated with reservation land
were also reserved. Despite possessing these water rights under the law, the Tribes spent
over 40 years quantifying them through adjudication so we could exercise them. In 2013,
and only after we had invested significant resources into the fight, the Tribes finally
obtained a ruling quantifying our water rights. This meant, for the first time, the Oregon
Water Resources Department would enforce the Tribes’ water rights against junior water
rights holders. For the first time, the Tribes had the tools to protect the water rights we
had long possessed.

Yet, since then, opponents of the Tribes’ rights have used a rare automatic stay provision
in a State of Oregon statute to deny the Tribes our hard fought power to exercise our legal
rights to the resources we have always owned. ORS 536.075 allows a petition for judicial
review (PJR) to be filed against an OWRD enforcement order without even providing
notice to the water right holder whose right the enforcement order is intended to protect.
What this means for the Tribes is that, by merely filing a PJR, a junior water rights holder
is able to secure an automatic stay of the Tribes’ attempt to protect our water rights,
enabling junior water rights holders to continue taking water that belongs to the Tribes.
As the Tribes use our water rights to ensure sufficient water remains to support the plants,
wildlife, fish, and habitat the Tribes rely upon for subsistence, the Tribes’ inability to
protect our water rights harms our ability to hunt, fish, trap and gather — our right to feed
ourselves from our lands and waters as intended by the Treaty.

The Tribes support HB 2244 as an initial step toward fixing this violation of the Tribes’
right to due process, because it would require that the Tribes be provided notice when a
petition is filed that triggers an automatic stay provision under ORS 536.075(5). While
the automatic stay provision results in an immediate deprivation of the Tribes’ water
rights in violation of due process principles, the modest revision contained in HB 2244 at
least provides the Tribes with notice that a stay has gone into effect and that its rights are
being adversely impacted.



l. Klamath Tribes’ Historic Water Use

The Klamath Tribes are now federally recognized as one Indian tribe whose constituent
tribes, the Klamath, the Modoc, and the Yahooskin Band of Snake Indians, have resided
in South-Central Oregon since time beyond memory.

Our people have always relied upon the resources of the Klamath Basin, including its
water and water-dependent resources, to sustain our livelihood and our culture.! In the
old times, we believed everything we needed to live was provided for us by our Creator
in this rich land east of the Cascades. We still believe this. Our legends and oral history
tell about when the world and the animals were created, when the animals

and gmok’am’c—the Creator—sat together and discussed the creation of man.

For thousands upon countless thousands of years, we survived by our industriousness in
utilizing the natural resources the Creator gave us. When the months of long winter
nights were upon us, we survived on our prudent reserves from the abundant seasons.
Toward the end of March, when supplies dwindled, large fish runs surged up the
Williamson, Sprague, and Lost River. At the place on the Sprague River where
gmok’am’c first instituted the tradition, we still celebrate the Return of c’waam
Ceremony.
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Our presence here and the presence of our Treaty resources has been, and always will be,
essential to the economic, cultural and spiritual well-being of our homeland and our
people.

1. Klamath Tribes’ Water Rights

In our 1864 Treaty with the United States,® we ceded over 22 million acres of aboriginal
lands in exchange for the exclusive rights to live on a smaller plot of land, called the
Klamath Indian Reservation, located within our aboriginal territory. In the Treaty, we
reserved the rights to hunt, fish, trap, and gather on the lands of the Reservation. The
Treaty also reserved our aboriginal, time-immemorial rights to water to support the
wildlife, fish, and plants that are protected by our Treaty harvest rights—for without
sufficient water we could not exercise our harvest rights.* For nearly 100 years, our
people resided on the Reservation, during which time we maintained a self-sufficient
economy and subsisted on the rich and diverse resources of the Reservation, all of which
were supported by and dependent on our water resources.

! See United States v. Adair, 723 F.2d 1394 (9th Cir. 1984) (Adair II).

2 Also known as the “Lost River Sucker.”

3 Treaty between the United States of America and the Klamath and Moadoc Tribes and Yahooskin Band
of Snake Indians, Oct. 14, 1864, 16 Stat. 707, reprinted in 2 Charles J. Kappler, INDIAN AFFAIRS:
LAWS AND TREATIES 865 (1904) (1864 Treaty).

4 Adair 11, 723 F.2d at 1410, 1414.



In the 1950s, however, the Tribes were subjected to Congress’s ill-considered policy of
“termination,” through which Congress unilaterally deemed that certain tribes would no
longer be recognized as Indian tribes by the federal government and set in motion a
process for the dismantling of reservation land. Termination was disastrous for the
Tribes. Tribal lands were transferred to private parties and to the U.S. Forest Service. The
state used federal termination as a means to end our way of life, restricting our members
exercise of ancient hunting, fishing, and gathering ways.. The Tribes were thus stripped
of our land, our economy, our means of subsistence, and our cultural traditions by the ill-
considered actions of the Federal and State governments.

Yet our people continued to assert our Treaty-reserved rights, which are so central to our
subsistence and our culture. We sued in the federal courts for the ability to exercise those
rights unmolested. In 1974, the Ninth Circuit Court of Appeals ultimately affirmed that,
despite termination, the Tribes’ Treaty-reserved harvest rights remained intact.®

The Tribes also filed suit to protect the instream water flows that are essential for the
continued exercise of our Treaty harvest rights. The existence, scope, and nature of the
Tribes’ reserved water rights were thus ultimately determined by the United States
District Court of Oregon and affirmed by the Ninth Circuit.®

The courts said the Tribes” water rights are time-immemorial rights to sufficient instream
flows and lake levels to support the fish, wildlife, and plants upon which the Tribes’
Treaty harvest rights depend.” As described by the Ninth Circuit, rather than a right to
withdraw water from a stream, the water rights for the protection of the Tribes’ Treaty
harvest rights consist “of the right to prevent other appropriators from depleting the
streams [sic] waters below a protected level in any area where the non-consumptive right
applies.”® Put simply, the Tribes’ water rights are rights to maintain instream flows and
lake levels, meaning that junior water rights holders can be prevented from diverting
water if such diversions would result in flow or lake levels that would harm the Tribes’
Treaty harvest rights.

The Ninth Circuit’s determination that the Tribes’ water rights carry a time-immemorial
priority make these the senior water rights in the upper Klamath Basin.® The “time-
immemorial” priority date (the most senior priority date there is) is based on the
recognition that these water rights have belonged to the Tribes for as long as the Tribes
have inhabited these lands—which was long before the establishment of the Reservation,
and long before there was an Oregon territory or a United States of America.

5> Kimball v. Callahan, 493 F. 2d 564 (9th Circuit 1974); Kimball v. Callahan, 590 F. 2d 768 (9th Cir.
1979).

& Adair Il; United States v. Adair, 478 F. Supp. 336 (D. Or. 1979) (Adair I).

7 Adair I; affirmed by the Ninth Circuit in Adair I1.

8 Adair 1l at 1411.

°1d. at 1414,



I11.  Quantification of Klamath Tribes’ Water Rights Through Klamath Basin
Adjudication (KBA)

While the federal courts recognized and affirmed the nature and scope of the Tribes’
instream water rights, they left quantification of those rights to the State’s basin-wide
water rights adjudication (“Klamath Basin Adjudication” or “KBA”).1% At the conclusion
of the 38-year-long administrative phase of the KBA, which ended in March 2013,
OWRD issued the Findings of Fact and Orders of Determination (“FFOD”) determining
all water-rights claims at issue in the KBA, including those of the Tribes. On February
28, 2014, OWRD issued the Amended Findings of Fact and Orders of Determination
(“ACFFOD”) to address certain technical errors in the FFOD.

Over the last several decades, both the Tribes and the United States, as the Tribes’
trustee, have litigated in the KBA to protect and quantify the Tribes’ federally-reserved
Treaty water rights. The ACFFOD quantifies the Tribes’ time-immemorial instream
rights, and provides a mechanism by which the Tribes finally became able to enforce
those rights against junior water rights holders.

The enforcement mechanism is triggered by the Tribes making a “call” to the OWRD
watermaster—informing him or her that, in the Tribes’ assessment, there may not be
sufficient water in the stream to meet the Tribes’ rights and that junior water rights
holders should thus be regulated off the system. OWRD responds to a “call” by
investigating whether there is sufficient water, and, if it confirms there is not, OWRD
determines which junior water rights holders must stop diverting water from the stream to
protect the Tribes’ senior water rights and notifies the junior water rights holders that
they are to cease diversions until the senior Tribal rights are fulfilled.

As per the process outlined under ORS chapter 539, the State’s general-stream-
adjudication statute, the ACFFOD is now undergoing judicial review in the Klamath
County Circuit Court. Many of the parties to the KBA, including most of the water rights
holders junior to the Tribes, filed “exceptions” to the OWRD determinations, which are
challenges to the determinations and are ultimately decided by the courts.

Meanwhile, pursuant to the statute governing the KBA, water rights determined in the
ACFFOD must be enforced by OWRD while judicial review is pending.! That same
statute provides a mechanism for seeking a stay of enforcement of the KBA-determined
rights, but this option—among other things—requires posting a bond with the KBA
court.'? Shortly after the initial administrative KBA determinations were made, a number
of parties requested the Klamath County Circuit Court issue a stay against enforcement of
the Tribes’ water rights, but they were ultimately rejected, in part because they did not
file the required bond.

10 1. at 1399.
11 ORS 539.130(4); ORS 539.170.
12 ORS 539.180.



IV.  Unjust Effects of 536.075(5) “Automatic Stay”

Upon obtaining the ability to enforce our water rights, the Tribes began to make “calls”
for enforcement by OWRD. Yet, almost immediately, junior water rights holders began
to challenge OWRD’s enforcement of those calls in separate lawsuits filed under a
different water law statute than the one governing the KBA: ORS 536.075, which
authorizes filing Petitions for Judicial Review (PJR) to challenge OWRD’s actions. The
water rights holder whose call is being challenged is not even a party to the PJR case
unless the holder specifically requests and is allowed to intervene by the court.

The Tribes strongly disagree that a PJR under ORS 536.075 challenging enforcement of
the Tribes’ water rights is a legally valid tool while the KBA general stream adjudication
is still proceeding under the statute governing the KBA. We appreciate the language in
HB 2244 that would requires notice to OWRD before the stay goes into effect, and that
further requires OWRD to provide notice to the Tribes that a PJR has been filed and that
an automatic stay has gone into effect. The Tribes disagree that such an action, if it
involves a challenge to enforcement of a call on our water rights, can proceed in our
absence. And the Tribes have filed these kinds of challenges in some of these cases.
Many of these cases, however, are voluntarily dismissed at the end of the irrigation
season, taking advantage of the stay without every fully litigating the substantive issues
on the merits.

However, the most disruptive and ultimately devastating consequence to the Tribes of a
PJR under ORS 536.075 is that, as soon as the petitioner files the PJR with the court, an
automatic stay of OWRD’s enforcement order goes immediately into effect—thereby
prohibiting OWRD from enforcing the Tribes’ water rights. There is no ruling by the
court required, nor even notice to OWRD. Rather, under ORS 536.075(5), the mere act of
submitting a piece of paper and filing fee to the court stops the water rights enforcement
process cold—for the duration of the lawsuit. Since these lawsuits often drag out for
many months or even years, the automatic stay remains in effect for the entire irrigation
season before any of the substantive issues of the litigation are addressed—Ileading to
ongoing depletion of the water and damage to the Treaty resources, despite every federal
and state determination on the matter to date having confirmed the Tribal rights.

While there is a process for OWRD to lift the stay by making a determination that the
stay will result in substantial public harm, such actions take time (at least a month or
more), during which time the stay remains in effect and precious instream flows are
diverted by junior water rights holders. Moreover, an OWRD decision to lift an automatic
stay may itself be subject to a PJR (and thus another automatic stay), an absurd, endlessly
looping scenario that simply demonstrates how wrong-headed this statutory provision is.

While a PJR can be used anywhere in the State, the majority of cases invoking this
provision have been filed since 2013 against enforcement actions taken to protect the

Tribes’ water rights. These PJRs are tantamount to collateral attacks on the KBA itself.

The automatic stay provision has become a weapon used each year by junior water rights



holders. As soon as OWRD issues an enforcement order in response to a call by the
Tribes (usually at the beginning of the irrigation season when junior water rights holders’
water usage spikes), junior water rights holders file PJRs and get automatic stays. The
cases will then drag on through the season, and once the season is over (and the stay is no
longer necessary), the junior water rights holders will voluntarily dismiss their cases—
only to file again at the beginning on the next irrigation season. With the automatic stay
provision in effect, these junior water rights holders have very little incentive to litigate
their cases on the merits, instead relying on this outdated and outmoded procedural
technicality to get the results they want year-after-year, and depriving the Tribes of the
opportunity both to have our water rights enforced and our objections to this abuse of the
PJR process addressed by the courts once and for all.

The Tribes are thus left with water rights whose enforcement can be easily frustrated. The
result is an attempt at “termination” of the Tribes’ water rights whenever a PJR is filed,
since a water right that cannot be enforced loses its meaning as a water right.

V. HB 2244 is a Technical Fix That Takes an Important Step in the Right
Direction

HB 2244, as adopted by the House, takes some initial steps to mitigate the gross injustice
of the existing automatic stay process. It requires, as a condition of the automatic stay
going into effect, that the PJR be served on OWRD. It also requires that if the water right
at issue belongs to a tribe, or is held in trust for a tribe by the United States, that OWRD
must provide the tribe notice of the PJR and automatic stay. HB 2244 leaves the
remainder of the statute intact, allowing anyone who has the right to file a PJR the ability
to do so.

VI.  Misstatements Made by the Bill’s Opponents

The Tribes also feel it is important to correct misstatements that have been made by the
bill’s opponents in hearings on the bill in the House Committee on Water. Those
statements significantly mischaracterize the history of the Tribes’ water rights, the abuse
of the automatic stay, and the ability for that abuse to continue.

First, the opponents of HB 2244 predict disastrous results if the bill is signed into law.
Yet none of the opponents could explain why it is that every other state in the arid West
manages to maintain healthy agricultural production without the existence of an
automatic stay. There will be no such disastrous consequences. As in every other prior
appropriation state, Oregon Water Resources Department will continue to respond to and
investigate facts on the ground related to a “call” made by a senior water right against a
junior; as in every other prior appropriation state, OWRD will issue an order regulating
the junior off the system if there is not sufficient water to satisfy both the junior and
senior rights; and as in every other prior appropriation state, if a junior feels that OWRD
is in error, the junior can file a petition for judicial review and request a temporary
restraining order and preliminary injunction to stay the order.



Second, the opponents of HB 2244 say that the automatic stay is not about senior water
rights versus junior water rights, but it is about whether OWRD is complying with the
law. But OWRD’s enforcement regime is about arbitrating between junior and senior
water rights. An enforcement order issued by OWRD is not issued for OWRD’s benefit;
it is issued to protect a senior water right from being taken by a junior. OWRD is not
“taking” anything from the junior water right holder. It is simply protecting the senior
water right holder’s ability to use the water to which the senior is entitled as a matter of
prior appropriation doctrine. OWRD is balancing use of rights between two competing
water rights holders. The existing automatic stay process in fact deprives the senior water
right of the ability to use its water without any semblance of due process. The automatic
stay of enforcement goes into effect immediately upon filing — and requires no notice or
opportunity for a hearing for the senior water right being deprived of its property right.
The existing statute is the violation of due process — as it allows a junior water right
holder to continue to divert water belonging to the senior water right until the litigation is
completed.

Third, the opponents of HB 2244 seek to rewrite the concept of prior appropriation, by
their repeated assertions that agriculture uses of water somehow deserve primacy. One of
the opponents even described agriculture use water rights as “sacred.” But water law, and
the prior appropriation doctrine, was created by legislatures. It was developed as a means
of allocating a scarce resource. Under that system, senior water rights holders have a
property right that can be enforced against juniors. That system does not carve out an
exception for junior agricultural water rights to supersede senior Tribal rights — reserved
through Treaty in exchange for the cession of land on which those agricultural activities
take place — because the senior Tribal rights are for instream flows or lake levels.
Opponents talk about the “sacred” nature of water rights, but in the same breath would
appear to discount the Tribes’ water rights, treating as something less than the property
right that they are.

Fourth, despite the opponents’ protestations of the death of agriculture if this targeted bill
is passed, the only example they provided for the use of the automatic stay involved a
challenge to groundwater regulation in the Upper Klamath Basin. The litigants in that
case got OWRD to back down after forcing OWRD to spend tens of thousands of dollars
defending that litigation, which was based on procedural challenges to OWRD’s
development of the applicable groundwater rule. Yet the attorneys who represented the
litigants in those cases, a couple of whom testified, did not explain why they would not
have been able to obtain a stay of enforcement in those cases by doing what every other
litigant in Oregon and every other water right litigant in every other State would have had
to do: by moving for a temporary restraining order and preliminary injunction. We also
think that it is important to note that our data shows that since OWRD backed off its prior
groundwater enforcement and began using interim groundwater regulations in the
Klamath Basin, we have seen the lowest levels of cumulative inflow into the Upper
Klamath Lake in a 40-year period of record as of May 12, 2021. OWRD may have
backed off its prior approach because of the procedural challenges that litigants
succeeded on, but the preliminary data so far suggests that the prior approach was in fact
correct, and that those junior groundwater users are in fact depleting surface flows. In



other words, those junior water rights are using water that belongs to the Tribes by virtue
of prior appropriation doctrine.

Finally, there was some discussion of the litigation filed against enforcement orders that
targeted the Hyde Family and TPC. However, despite the fact that the Court of Appeals
issued a temporary stay in favor of OWRD’s continued enforcement against the Hydes, in
2020 the Hydes filed another petition for judicial review and obtained an automatic stay
of OWRD’s enforcement for several critical weeks — allowing them to continue to take
water out of stream that the Tribes were entitled to keep instream by virtue of the Tribes’
senior water right and the Court of Appeals order. Notably, late in 2020, the Oregon
Court of Appeals ruled against the Hydes and required dismissal of their petition for
judicial review.

The Tribes support HB 2244 and urge the Oregon legislature to amend ORS 536.075
subsection (5) (the automatic stay provision). Doing so would be a step in the direction
of mitigating the unfair impacts, as it would remove the most easily abused part of the
legislation. Petitioners who feel they are entitled to a stay have other options for
requesting one, where they would have to meet the same requirements and have the
same burdens as other parties who seek a stay or injunction.



