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Chair Riley and members of the Senate Committee on Labor and Business:

Thank you for holding a public hearing today on SB 468 and SB 469. For the record, | am
Matt Cyrus of Cyrus Family Farms. | am speaking today as the president of the Oregon
Family Farm Association. OFFA is dedicated to protecting the heritage of Oregon’s family
farm, helping farmers and educating the public about the health and future of family
farming in Oregon.

Our organization asked fellow farmer and State Senator Chuck Thomsen to introduce these
bills to begin a conversation in the Oregon Legislature. These proposals are in reaction to
the significant financial impact of the recent collapse of several long-time agriculture
marketing cooperatives around the state of Oregon.

| have attached two articles that summarize the critical need for agricultural cooperative
reform:

1 Article appearing in the Center for the Study of Co-Operatives and the Plunkett
Foundation “When Big Co-ops Fail.”

READ ARTICLE

2) Opinion piece | submitted that appeared in the Capital Press: "Ag co-ops in crisis - it’s
finally time for reform.”

READ ARTICLE

We believe that these three legislative concepts are an important start in protecting
Oregon family farmers, ag cooperative employees, local communities, unsecured creditors,
and other stakeholders of an agricultural cooperative. We also believe that these reforms
will strengthen ag cooperatives and empower the members to be better equipped as
responsible managers of their farm businesses.

There are others attending today’s meeting who will go into a deeper look at these issues
and give you additional background. | am available at your convenience to discuss any
proposed changes, amendments or suggested improvements to the bills.

Again, thank you to the Chair and this committee for taking the time to consider the
conseqguential issue of Ag Cooperative reform by the Oregon Legislature.

Sincerely,
Matt Cyrus

Oregon Family Farm Association
PO Box 23504 - Tigard, Oregon 97281 - OregonFamilyFarm.com - Facebook.com/OregonFamilyFarmer l';l



https://cooperativesfirst.com/wp-content/uploads/2017/08/When20Big20Co-ops20Fail20FInal2003.11.2015.pdf
https://www.capitalpress.com/opinion/columns/commentary-ag-co-ops-in-crisis-it-s-finally-time-for-reform/article_e6e2bc7e-c634-11ea-9cd0-433c684747ab.html

WHEN BIG CO-OPS FAIL

Executive
Summary

The international
co-operative movement
has been a series of
catastrophic failures of
large scale co-operatives
in recent decades, such
as the Saskatchewan
Wheat Pool, retail
co-ops in Germany,
France and Atlantic
Canada, banking in
Austria and the near
meltdown of the
Co-operative Group Iin
the UK. Yet our
co-operative culture has
not been one of seeking
to understand the
factors which are
common in these events,
if understood, could be
used to prevent such
collapses in the future.

READ ARTICLE

When Big

Co-ops
Fail

By Peter Couchman

and Murray Fulton

e ' Centre for the
4 Study of Co-operatives

Plunkett

Foundation

Improving rural lives together



https://filberts.com/wp-content/uploads/2021/03/WhenBigCo-OpsFail.pdf
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The Oregon Family Farm Association has been ahead of these co-operative failures for many
years, providing critical insights needed to address potential warning signs through a series

called, “Pay Attention to your Co-Op,” to help farmers understand the risks and
responsibilities of investing in cooperatives. These articles, Sun Sets on 55-Year Malin Potato

Co-Op and What Ever Happened to Pendleton Grain Growers, share real life stories on how
the mismanagement of co-operatives has devastated Oregon farmers.

SUN SETS ON 55-YEAR MALIN POTATO CO-OP
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and new market
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in Chapter 11 bankruptcy,
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co-op's general manager at the
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the co-op, who lost his farm.
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8200 plus member farmer
owned cooperative based in
Salem, declared bankruptcy and
closed plants in the Willamete
Valley in 1999, just three years

In the case of the Malin Potato

Cooperative, the decline of potato

acreage inthe Klamath Basin is
named as a contributing factor.
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“Butit all reverted back to the
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trying to service, The costs of that

time, ina Klamath Herald and News
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The sun setting at the Malin railway fine.
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WHAT EVER HAPPENED TO PENDLETON
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NORPAC accused of overstatmg inventory by $7 million

Complaint alleges
problematic bulk
product mis-classified

By MATEUSZ PERKOWSKI
(Capital Press

The bankrupt NORPAC
cooperative is accused of
overstating the value of its
bulk inventory by $7 million
in an asset sale to farm entre-
preneur Frank Tiegs.

National Frozen Foods,
a company owned by Tiegs,
has filed a lawsuit secking
to recover the alleged $7
million overpayment from
NORPAC as part of the
food processor’s bankruptcy
proceedings.

In December, Tiegs pre-
vailed in an auction against
the JR. Simplot Co. fto
buy NORPAC's facility in
Quincy, Wash., as well as
associated assets and prod-
ucts, for up to $107 million.

The deal included $21.5

million for the facility, equip-
ment, intellectual property
and other assets, as well as
$77.6 million to $85.6 mil-
lion for bulk inventory,
depending on the amount
remaining when the sale
closed.

According to Tiegs’ com-
plaint, the price of the bulk
inventory was supposed to
exchude “hold products™ that
cannot be sold “as is” due to
potential problems with qual-
1ty or food safety.

For example, “hold prod-
ucts” included foods that
were contaminated, that con-
tained excessive stalks, that
became too hot during pro-
cessing or that hadn’t gone
through metal detection,
among other reasons.

The complaint alleges
that NORPAC mis-classified
about 19.7 million pounds of
“hold product” that should
have been excluded from the
bulk inventory price, which
came to light after “a thor-
ough and detailed inspection

—
Capital Press File

Frozen peas head to the bagging machines at NORPAC

Foods in Salem.

and analysis of the inven-
tory” conducted after the
sale.

The bankrupt farm coop-
erative has “refused to reim-
burse” the shortfall, so Tiegs
is asking the bankruptcy
court to deduct the alleged $7
million overpayment from
a $10 million invoice for
NORPAC’s finished goods
inventory, which he bought

in a related transaction.

“Debtor breached its rep-
resentations and warran-
ties that all inventory would
be merchantable and fit for
its intended purpose, that
it would be of marketable
grade, and that it would con-
form to applicable customer
agreements,” the complaint
said.

Albert Kennedy, NOR-

PAC’s attorney, said the
company will respond to
the complaint in due course
but it’s “not going to have a
material impact on the wind-
ing up and administration of
the estate.”

All of NORPAC's assets
have been sold and now the
bankruptey court is deciding
the how to disburse the pro-
ceeds among the coopera-
tive’s creditors, which will
likely take several months,
Kennedy said.

Multiple farms have filed
liens against NORPAC seek-
ing repayment for crops, but
as a general proposition, Ore-
gon law doesn’t provide lien
rights to member-owners
supplying their own cooper-
ative, he said.

“That is one of the issues
the court will have to work
out,” Kennedy sai

‘When NORPAC filed for
Chapter 11 bankruptey pro-
tection last year, the cooper-
ative claimed to own $315
million worth of assets. The

company reported $165 mil-
lion worth of debts, with
about 75% of that amount
owed to Cobank, a major
agricultural lender.

Aside from the Quiney
facility and assets, NORPAC
also sold its three processing
facilities in Oregon’s Willa-
mette Valley — in Brooks,
Salem and Stayton — for $49
million to Lineage Logistics,
a cold storage company.

Tiegs has since bought
the Brooks facility from
Lineage, where he plans to
continue processing fruits
and vegetables as well as
farming on 1,000 surround-
ing acres,

He also plans to farm
about 600 acres purchased
along with the Stayton facil-
ity, from which he’s removed
the most valuable processing
equipment and is currently
using for storage.

“T'm still debating what to
do with it,” Tiegs said of his
long-term plans for the Stay-
ton building.

Friday, April 24, 2020
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NORPAC sues farmers who demand crop payments

By MATEUSZ PERKOWSKI
Capital Press

The former NORPAC
cooperative is suing several
of 1ts own growers because
they’re demanding to be paid
for crops, thus delaying the
processor s liquidation plan

The company has filed
a complaint asking a bank-
mptq. judge to declare that

farms aren’t enti-
tled to any payment for crops
delivered in 2019 from the
$40 million that it plans to
disburse to other creditors.

Since last year the 10
defendants have filed bank-
muptey claims against NOR-
PAC — which 1s now called
North  Pacific Canners &
— alleging the pro-
cessor owes them collec-
tively nearty $13 million.

That amount includes
eamings that were refained
by NORPAC instead of
being paid out to farmers,
who imstead increased their
ownership in the cooperative.

In bankmupicy proceed-
ings, owners are the last in
line for repayment and often
don’t receive any money
for their equity when a lig-
uwidated company’s debts
exceed its assets.

However, the defendants
in this case claim to be owed
$2.3 million for last year's
comn, bean, cauliflower and
broccoli crops, which are
secured with agricultural

liens that typica]ly have top
priority for repayment in

In its lawsmt, the coop-
erative argues these claims
should be “set to $0™ because
member farms are subordi-
nate to all other debt holders
under NORPAC's articles of
incorporation.

The defendants are effec-
tively seeking repayment
of “unpaid crop proceeds.”
but dus to the company’s
net losses, their eamings are
“less than zero™ and thus their
claims are worth nothing,
according fo the cooperative.

Member farms cannot file
agricultural liens against their
own cooperative under Ore-
gon law and under the terms
of their contracts with NOR-
PAC, the complaint said

Agricultural liens are only
valid when crops are sold to
a “purchaser” under Oregon
law, which doesn’t include
the cooperative to which a
farmer belongs, the com-
plaint said.

The liens filed by the farms
have violated their contracts
with NORPAC, causing
“uncertainty and confusion”™
regarding the cooperative’s
liquidation plan and forcing
it to spend additional money
to resolve the dispute, the
complaint said.

If the cooperative prevails
in the lawsuit, the defendants
will also be lable for the
company’s litigation costs
under the terms of their con-
tracts, the complaint said.

The complaint a
these first 10 defendants

Capital Press File
Workers at NORPAC Foods prepare onions for processing. The cooperative, now
known as North Pacific Canners & Packers, has filed a lawsuit against farmers who
demand crop payments.

should be considered a “test
case” that will provide legal
guidance for claims filed by
other farms against
NORPAC, according to the
cooperative.

Mark Comstock, an attor-
ney for several of the defen-
dants, said the fanms do not
believe the legal issues to be
as “cutand dry” as alleged by
the processor's attorneys.

“We’re looking to see how
We Can maximize any recov-
ery for growers who supplied
NORPAC,” he said.

A key legal point that
must be decided is whether
the Oregon law that prohib-
its growers from filing agri-
coltural lens against their
own cooperative still applied
1o NORPAC after it filed for
bankruptcy in August 2019,

Comstock said.

At that point, the proces-
sor became a debtor-m-pos-
session and was no longer
covered by that statute, he
said. “Tt’s no longer a cooper-
ative, technically, and that’s
what we want a bankruptcy
judge to decide ™

Payments owed for crops
delivered to the processor
within 20 days immediately
before its bankruptey filing
are also entitled to be treated
as administrative  claims,
which receive a higher prior-
ity for repayment than gen-
eral unsecured claims, Com-
stock said.

Aside from the lawsuit
against these growers, the
cooperative has also recently
submitted its liquidation plan
to the bankruptcy court under
which the farmer-owners
will receive no distribution
of Iemzm.mg funds_

After selling substantially
all of NORPAC's assets,
including  four  process-
ing facilities in Oregon and
Washington, the cooperative
has paid off CoBank — its
biggest lender — with about
Sll) million oflhepmreeds

The company has also
substantially paid off all
other creditors who had
claims secured with collat-
eral, including non-member
farmers who were protected
by the Perishable Agricul-
tral Commeodities Act, the
plan said

That’s left the cooperative

with roughly $40 million,

consisting mostly of cash and
accounts receivable for sold
goods, which will be distrib-
uted among unsecured credi-
tors, according to the plan.

NORPAC's largest unse-
cured creditors include com-
panies that provide pack-
aging and cold storage
services, as well as other
food processors.

Under the liquidation
plan, these and other “con-
venience class” unsecured
creditors with claims over
$10,000 will receive 50 per-
cent of the money theyre
owed, while the remaining
funds will be split up propor-
tionally among general unse-
cured creditors.

These general unse-
cured creditors can expect to
recover 30 percent to 45 per-
cent of their claims under the
current version of the liqui-
dation plan.

However, member farms
are seeking $16 million to
$18 million in payment for
crops, while NORPAC is
also accused of inflating the
price of bulk goods it sold to
the National Frozen Foods
Corp. by S7 million.

If the cooperative loses
these lawsuits, general
unsecured  creditors  may
only recover 10 percent to
20 percent of the money
they’re owed. according to
the plan.

READ ARTICLE

NORPAC: Former officers,
directors may face lawsuits

By MATEUSZ PERKOWSKI
Gapital Press

The former NORPAC
cooperative is raising the
possibility of former exec-
utives and board members
facing lawsuits for finan-
cially mismanaging the
bankrupt food processor.

In a disclosure state-
ment  explaining  the
newest version of ifs
bankruptcy plan, the coop-
erative said “former offi-
cers and directors” may
be liable for “breach of
fiduciary duty and similar
causes of action.”

Specifically, the coop-
erative said officers and
directors could face claims
of making payments to
member farms that were

“inconsistent” with NOR-
PAC’s  “organizational
documents” and “histori-
cal payment practices.”

Former officers  and
directors may also be sub-
ject to allegations they
failed to “properly moni-
tor and mamtain adequate
inventory tracking, report-
ing and control systems”
for the cooperative’s busi-
ness operations. the pro-

—
NORPAC
Executives and board members of the formers NOR-
PAC cooperative may face lawsuits for financial mis-

bank-

to arecently pi

ruptey plan.

posed plan said.

The amount of money
that could be recoversd
from former execufives
and board members “is
unknown at this time.” the
plan said.

While NORPAC’s offi-
cers and directors may not
seek to recover such funds
themselves, U.S. bank-
ruptey law allows credi-
tors to obtain “derivative
standing™ to file com-
plaints on the behalf of a
‘bankrupt company.

For example. a com-
mittee representing unse-
cured creditors has asked a
bankruptcy judge for per-
mission to file a compiaint
on NORPAC’s Dbehalf to
“claw back™ at least $5.3
million in past crop pay-
ments to member farms.
That claim may be
dropped under a proposed.
settlement agreement
that would resolve dis-
putes between NORPAC,

See NORPAC, Page 11
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NORPAC creditors seek
$5M claw back from farmers

By MATEUSZ PERKOWSKI
Capital Press

Creditors of the former
NORPAC cooperative want
to “claw back” nearly $5.3
‘million from farmers for crop
payments and seed they've
already received from the
‘anknipt processor.

A commiftes tepresent-
ing unsecured creditors —

‘who don’t have collateral for

loans to NORPAC — argues

the crop payments were

“fraudulent transfers” the

farmers must retum under
cy law.

Recovering the $5.3 mil-
lion on behalf of the coop-
erative would benefit the
unsecured creditors. who cur-
rently stand to be repaid only
10% to 45% of the money
they're owed by NOR-
PAC. Under bankyuptcy law.
‘money from debtors can be
“clawed back” if it’s paid out

improperly.

Earlier this year, the for-
mer NORPAC cooperative,
now called North Pacific
Canners & Packers, filed
a lawsmt against 10 farm
members seeking a decla-
sation that they were owed
no additional payments for
2019 crops beyond advances
for hanesnng ‘hauling

Now, the unsecured cred-
itors want to file another
complaint  seeking  to
rtecover additional finds that
were already received by
those same 10 growers, with
the lawsuit serving as a test
case.

However, the litigation
‘may have additional reper-
cussions for all of NOR-
PAC’s 140 grower-owners.

The unsecure credi-
tors allege that NORPAC

NORPAC Foods

Creditors of the former
NORPAC cooperative seek
to “claw back” more than
$5.3 million from farmers.

growers were paid cash for
crops m 2018 and 2019 even
thotizh the cooperative Was
insolvent and had sustamed
a met economic loss from
processing and selling those
vegetables.

NORPAC's bylaws
required the cooperative to
reduce cash payments to
farmers during money-losing
years and instead compen-
sate them more with patron-
age refains, or ownership m

cooperative, according
10 a court document filed by
unsecured creditors.

Despite sustaining heavy
losses in 2018 and 2019
NORPAC made cash pay-
‘ments to the defendant grow-
ers that exceeded what they

See NORPAC, Page 12

READ ARTICLE


https://www.capitalpress.com/state/oregon/norpac-accused-of-overstating-inventory-by-7-million/article_d942b646-6261-11ea-b556-b3d4214eca62.html
https://www.capitalpress.com/state/oregon/norpac-sues-farmers-who-demand-crop-payments/article_dddfaf24-8322-11ea-991d-13dfd01adfb5.html
https://www.capitalpress.com/state/oregon/norpac-creditors-seek-5m-claw-back-from-farmers/article_3986ad60-a6a4-11ea-8694-07165b0b64dc.html
https://www.capitalpress.com/state/oregon/norpac-former-officers-directors-may-face-lawsuits/article_4d5921f4-e7bf-11ea-bffe-aba98ab5f644.html

PENDLETON GRAIN
GROWERS

7 PENDLETON GRAIN GROWERS
// REPORTS LOSS OF
$7.9 MILLION IN 2014
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PENDLETON GRAIN GROWERS

CUTS ITS LOSSES,
NARROWS ITS FOCUS
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PENDLETON DISSOLUTION
BRINGS END OF PGG
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https://www.hermistonherald.com/news/pgg-reports-loss-of-7-9-million-in-2014/article_3e4ffc02-43f8-53ba-a74d-a63fcb10feba.html
https://www.capitalpress.com/state/oregon/pendleton-grain-growers-cuts-its-losses-narrows-its-focus/article_10f6e586-04f4-5eb4-85f3-4b97f3019bf4.html
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AGRIPAC

New Plants Fit Agripac Expansion Plan like Peas in a Pod
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Pro-Fac Faces Farmers’ Lawsuit Over Alleged Accounting Fraud
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TRI-VALLEY

Tri Valley Growers Files for Bankruptcy

READ ARTICLE

Tri Valley CEO: Feud with Can Supplier Led to Chapter 11
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Tri Valley Growers Sold Off in Pieces / Del Monte to Buy S&W,
Big Creditor’s New Company Acquires Bulk of Co-
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DIAMOND

Could You Have Predicted Diamond Foods Accounting Fraud?

READ ARTICLE

Diamond Foods: When Accounting Goes Wrong
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Diamond Foods ex-CEO Resigns and Will Pay $2.7M Clawback
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