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As the COVID-19 crisis amplifies in the United States, the Disability Rights Education and Defense Fund (“DREDF") reminds lawmakers and providers of health care, education,
transportation, housing, and other critical services of their duty to uphold the civil and human rights of people with disabilities.

1 the face of a public health crisis, where projections show that the need for intensive medical care for individuals made ill by COVID-19 may far exceed the resources of the U.S.

il iealthcare system, the inclination of healthcare providers may be to take “rationing” measuresor rather, make decisions about who should or should not receive care and, if they
do, what level of care. While COVID-19 poses a serious challenge to the capacity and resources of our healthcare system, DREDF reminds healthcare providers that longstanding
federal and state nondiscrimination laws, such as the Americans with Disabilities Act (“ADA"), Section 504 of the Rehabilitation Act, Section 1557 of the Affordable Care Act (“ACA"),
the California Unruh Civil Rights Act, and California Government Code Section 11135, prohibit such rationing measures when they result in the denial of care on the basis of
disability to an individual who would benefit from it.

l. The Legal Obligations of Healthcare Providers to People with Disabilities

Virtually all healthcare providers in the United States are subject to the disability nondiscrimination mandates of the ADA,[1] Section 504,[2] and/or Section 1557 of the ACA.[3]
Medical providers, offices, and hospitals operated by a state or local government are subject to Title Il of the ADA,[4] and private medical providers, offices, and hospitals are subject
to Title Ill of the ADA.[5] All healthcare providers and facilities that accept federal financial assistance (including Medicare and Medicaid reimbursements) and all facilities operated
by federal agencies are covered by Section 504 of the Rehabilitation Act.[6] Additionally, all health care programs and activities, any part of which accept federal financial assistance
(including most private healthcare providers and insurance companies), are subject to Section 1557 of the ACA.[7]

The text of the ADA, Section 504, and their implementing regulations, prohibit discrimination across a wide range of essential contexts. This broad coverage is consistent with
Congress' intent to provide “a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities,” particularly in “critical areas”
such as “health services."[8] In passing the ADA, Congress explicitly recognized the need to address discrimination in the provision of medical treatment.[9] Affirming this statutory
language and the intent behind it, the U.S. Supreme Court in Bragdon v. Abbott confirmed the ADA's applicability to medical providers and their decisions.[10]

Disability nondiscrimination law prohibits covered entities from both treating an individual with a disability differently because of their disability or engaging in practices that
disproportionately harm people with disabilities. Notably, as recognized by the Supreme Court, Congress intended disability nondiscrimination protections to reach not only
discrimination that is the result of “invidious animus,” but also of “thoughtlessness,” “indifference,” and “benign neglect.”[11] The implementing regulations make clear that illegal
discrimination includes providing “an aid, benefit, or service that is not as effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to reach the
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same level of achievement” as that provided to people without disabilities;[12] and also “eligibility criteria that screen out or tend to screen out an individual with a disability or any
class of individuals with disabilities from fully and equally enjoying any service, program, or activity.”[13] No provision in the ADA, Section 504, or Section 1557 of the ACAnor in any
other federal law[14] authorizes the waiver of these requirements during a public health emergency.[15]

A. Categorical Exclusions from Medical Treatment on the Basis of Disability

In interpreting the ADA and Section 504, federal courts have held that the categorical denial of medical treatment on the basis of disability violates nondiscrimination law.[16] For
example, the U.S. Court of Appeals for the Third Circuit has held that the exclusion of a person with a disability from a health care facility by reason of their disability violates the
ADA and Section 504.[171 In Wagner v. Fair Acres Geriatric Center, the Third Circuit considered whether it was discriminatory to deny an individual with Alzheimer’s Disease access to a
skilled nursing facility because of her pre-existing condition and the correlated increased level of care that she would require.[18] The court, considering the statutory and regulatory
framework of the ADA and Section 504 and their intended purposes, concluded that this categorical denial of health care servicesby reason of the plaintiff's chronic
conditionconstituted a violation of disability nondiscrimination law.[19]

The U.S. Court of Appeals for the Ninth Circuit has also explicitly recognized that health care programs that exclude benefits by reason of a disability constitute facial disability
discrimination.[20] In Lovell v. Chandler, the Ninth Circuit held that a State health care policy that excluded people who were aged, blind, or disabled from a new managed care
program violated Section 504 and the ADA.[21] The State had sought to transition its Medicaid enrollees and State Health Insurance Program (“SHIP”) enrollees from fee-for-service
(“FFS") to a single managed care plan.[22] However, it categorically excluded people who were blind or disabled from the new managed care plan.[23] The State allowed Medicaid
enrollees with disabilities to remain in their old FFS plan; however, SHIP enrollees with disabilities would be left without any coverage.[24] The Ninth Circuit overturned the policy.[25]
The exclusion, on its face, applied less favorably to people who were blind and disabled, and thus it violated nondiscrimination law.[26]

o ollowing the precedent set in cases such as Wagner and Lovell, the categorical exclusion of people with disabilities or chronic conditions from COVID-10 treatment, whether on an

T adividual or program-based level, would violate the ADA, Section 504, andby extensionSection 1557 of the ACA (referencing Section 504's grounds of discrimination). Like in Wagner,
If a healthcare provider were to deny care to, or place a lower relative priority for care on, a person with a disability by reason of their pre-existing condition, then such an action
would constitute illegal discrimination. Furthermore, like in Lovell, program-wide exclusions on the basis of disability would also violate disability nondiscrimination law. While the
facts of neither Wagner nor Lovell were situated within a public health emergency, their principles apply not even nowbut especially now. People with disabilities face a particularly
high risk of being fatally impacted by COVID-19. Pursuant to the equality principles set forth in the passage of the ACA, the civil rights of this historically marginalized group of
people must be fiercely protected. To fail to do so would not only be a failing of ethical principle, but a clear violation of long-established nondiscrimination law.

B. Facially Neutral Healthcare Policies that Disproportionately Harm People with Disabilities

Facially neutral policies that disparately impact the ability of people with disabilities to access or benefit from health care treatments also violate the ADA, Section 504, and Section
1557 of the ACA. In Alexander v. Choate, the U.S. Supreme Court announced the proper standard for analyzing health care practices that have a disparate impact on people with
disabilities.[27] The Court held that disabled beneficiaries cannot be denied “meaningful access” to health care benefits.[28] Under the facts at hand in Choate, which involved a 14-
day hospitalization limit within a state Medicaid program, the Court held that there was no denial of meaningful access because, in part, the evidence showed that 95 percent of
disabled insureds would be served under the policy.[29] Critically, however, the Court left open the possibility that other health care practices could violate the nondiscrimination
law.[30] In particular, it emphasized that policies that “apply to only particular handicapped conditions;” those that “take[] effect [based on a] particular cause of hospitalization[];” or
those that prevent conditions “uniquely associated with the handicapped or occurring with greater frequency among them” from being “effectively treated, at least in part,” could
violate Section 504.[31]

The U.S. Court of Appeals for the Ninth Circuit, building upon the precedent set in Choate, has repeatedly held that “meaningful access” to health care is denied when a policy
disproportionately burdens disabled people, so as to effectively reduce their access to services, programs, or activities that are accessible to others.[32] For example, in Rodde v.
Bonta, the Ninth Circuit considered whether a county’s decision to close a medical facility that disproportionately provided services to disabled people constituted violated the ADA.
[33] The facility was the only one in the county that provided specialized rehabilitative services primarily (but not exclusively) to disabled people.[34] The Ninth Circuit, citing Choate,
held that the county’s plan denied meaningful access to health care:
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Eliminating entirely the only hospital of six that focuses on the needs of disabled individuals . . . and that provides services disproportionately required by the disabled and
available nowhere else in the County is simply not the sort of facially neutral reduction considered in Alexander. Alexander may allow the County to step down services equally
for all who rely on it for their health-care needs, but it does not sanction the wholesale elimination of services relied upon disproportionately by the disabled because of their
disabilities.[35]

The closure of the facility “would deny certain disabled individuals meaningful access to government-provided services because of their unique needs,” it concluded.[36] Thus, it
would violate disability nondiscrimination law.[37]

Rodde applies with equal force to COVID-19 treatment policies and practices. Any hospital, provider, or government policy pertaining to the treatment of COVID-19 that would
disproportionately harm or deny care to people with disabilities would constitute illegal discrimination. Like in Rodde, disabled individuals cannot be deprioritized or
disproportionately denied care because of a facially-neutral policy. The needs and health of people with disabilities, just like any other person, must be considered when developing
and implementing COVID-19 treatment policies.

C. Quality of Life Considerations

Finally, medical treatment exclusions or limitations that are based on considerations of the quality of life of a person with a disability violate the ADA, Section 504, and Section 1557
of the ACA. For example, shortly following the passage of the ADA, the state of Oregon proposed a revision to their Medicaid demonstration that would have expanded Medicaid to
all individuals below the federal poverty line; however, to pay for it, they proposed a system of healthcare rationing.[38] Under the plan, Oregon would have developed a healthcare
prioritization system that relied on three criteria: the probability of death, the probability of returning to an asymptomatic state, and the cost of avoiding death.[39] From a disability
nerspective, there were clear concerns over the disparate impact this plan would have had on the rights of patients with disabilities in need of life-saving or life-sustaining

o reatment. The U.S. Department of Health and Human Services, listening to the well-voiced concerns of disability advocates, rejected Oregon’s proposal on grounds that it would

T iolate the ADA and Section 504.[40] The Department specifically objected to the plan’s use of quality-of-life criteria because they “quantify stereotypical assumptions” about people
with disabilities and thus are impermissible factors on which to base the priority and funding of health care services.[41]

In the face of the COVID-19 crisis, misguided considerations of the quality of life of a person with a disability can similarly constitute an unjustified and unlawful implementation of a
healthcare rationing system. While we recognize that the healthcare system will be strained during these difficult times, treatment decisions and overarching policies may still not
discriminate.

. Recommendations to Healthcare Providers in the COVID-19 Crisis

As detailed above, the denial or limitation of medical resources to an individual on the basis of their disabilitynot only, but especially in the case of a public health emergencywould
violate disability nondiscrimination laws. In order to remain in compliance with the law, healthcare providers must adhere to the following basic principles:

A. Providers Cannot Deny or Limit Care to Disabled People Because of Their Disability

The presence of a disability or chronic condition cannot be the basis for the denial of treatment for COVID-19 or its symptoms. Any such use of the presence of a disability to deny
or limit an individual's access to health care or to provide them a lower relative priority in accessing scarce resources or supplies constitutes a clear violation of disability
nondiscrimination law. Similarly, the likelihood that an individual will acquire a disabling condition should they survive the virus is an impermissible and discriminatory
consideration for the provision of treatment.

B. Providers Cannot Deny or Limit Care Based on the Fact That A Disabled Person May Have A Lower Likelihood of Survival or Require More
Intensive Care

In enacting the ADA and subsequent civil rights legislation specific to the health care setting, Congress affirmed that principles of equality are more important than the efficiency of
systems. Despite the COVID-19 crisis, this principle remains appropriate and the law of the land.
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While a healthcare provider does not have a duty to provide treatment when there is objectively no chance of it succeeding (i.e., it is “absolutely futile”[42]), they cannot exclude from
treatment people whose underlying disabilities mean that they have a lower probability of survival or those who, because of their disabilities, may require a higher level of care.

Prioritizing people without pre-existing conditions, who may have a higher probability of survival, would be inappropriate and constitute illegal disability discrimination. While
providers are not obligated to deliver objectively futile care, they cannot discriminate against disabled people who could benefit from treatment.

Furthermore, while healthcare providers may prioritize people with a greater urgency of need, they cannot give lower relative priority to individuals whose anticipated intensity of
care or resources exceeds that of other current or anticipated patients. When dealing with patients with a similar level of treatment urgency, providers should maintain their
existing practice of “first come, first serve,” rather than prioritizing people who would require the fewest resources.

C. Providers Must Not Rely on Quality of Life Judgments When Deciding Whether to Deny or Limit COVID-19 Treatment

Healthcare providers can misperceive the quality of life that a person with a disability experiences. Several studies have demonstrated that providers’ opinions about the quality of
life of a person with a disability significantly differ from the actual lived experiences of those individuals.[43] For example, one recent study found that only 18 percent of emergency
care providers expressed that they would be glad to be alive after experiencing a spinal cord injury, in contrast to the 92 percent of actual spinal cord injury survivors who report a
high quality of life.[44] Another study found that, when surveyed and without being given any further information about the patient’s circumstances, 72 percent of physicians would
deem mechanical ventilation “futile” for a “30-year-old quadriplegic patient with malignant melanoma who becomes unconscious."[45] Yet another study found that 71 percent of
pediatric residents question whether aggressive treatment should be used on children with severe disabilities.[46] Providers often perceive people with disabilities to have a low
quality of life when, in reality, most report a high quality of life and level of happiness, especially when they have access to the health care services and supports that they need to
oﬂqually participate in and contribute to their communities.[47]

i this time of crisis, when the healthcare system will be strained, it is critical to emphasize that the lives of people with disabilities are inherently valuable and, under the law, they
nave an equal right to health care treatment. Many disabled individuals and their families are concerned that they will face discrimination based on ill-informed assumptions that
their lives are not worth living, or that their treatment is not a “worthy” use of scarce resources.

These considerations are inappropriate and would violate disability nondiscrimination law. Instead, healthcare providers must only rely on objective, evidence-based criteria in
making treatment decisions.

D. Providers Cannot Deny or Limit Treatment to A Person with a Disability Because They May Require Reasonable Accommodations

The ADA, Section 504, and Section 1557 of the ACA all require covered entities to provide reasonable accommodations for people with disabilities. Denying or giving an individual a
lower relative priority for care because they may require additional support to, for example, communicate with providers, access facilities, or maintain compliance during and after
treatment, would constitute illegal discrimination on the basis of disability.

Additionally, as a key component of preparing for anticipated shortages, hospitals and other healthcare facilities should proactively anticipate the need to ensure physical
accessibility and to provide procedural or programmatic accommodations while administering COVID-19 treatment. Hospital policies and procedures should be timely reviewed to
ensure compliance with disability rights laws. One example of a hospital policy that may need review pertains to the use of patient-owned medical equipment, such as continuous
positive airway pressure units (“CPAPs"), bi-level positive airway pressure units (“BiPAPs"), mechanical ventilators, and customized mobility equipment, in the medical facility. Some
hospitals prohibit, while others permit (with or without conditions, such as a pre-check of the equipment), the use of such specialized equipment during hospital stays.[48] To
accommodate patients with disabilities, facilities that currently prohibit the use of outside equipment could adopt a policy permitting patients to use their own individualized
equipment throughout hospitalization. This would not only benefit the patient, but also simultaneously conserve the hospital's own equipment supplies and treatment capacity.
Note, however, that requiring people with disabilities, as opposed to non-disabled people, to bring or use their own equipment as a condition for receiving treatment would violate
nondiscrimination law. As another example, medical facilities should allow patients to be accompanied by their trusted and trained personal care assistants should they need it.
This would not only ensure that the needs of the patient are safely met, but it could enable the facility to conserve its human resources.
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Hospitals and clinics can accommodate patients with disabilities by ensuring that COVID-19 treatment policies, such as those limiting hospital admittance, explicitly allow for the
reasonable modifications and exceptions needed by people with various disabilities and of all ages.

**%

While we recognize that the COVID-19 crisis places capacity and resource strains on the U.S. healthcare system, decisions on who should or should not receive care or who should
be prioritized for care, cannot disadvantage or cause the disproportionate death of people with disabilities. Providers may, of course, prioritize individuals with a greater urgency of
need and delay non-urgent care, but they may not set aside the principles of disability nondiscrimination law in doing so.

The lives of people with disabilities are equally valuable to people without disabilities, and no one should face discrimination in the provision of life-saving care. The rationing of
health care services away from people with disabilities or chronic conditions during this time of crisis is not only ethically wrong, it is illegal. We must serve and protect all people in
the United States during this time of emergency.
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Jean Stewart
April 5, 2020 at 3:14 pm

I'd like to write a letter-and | encourage others to do likewise-re medical rationing on the basis of disability or age, using your brilliant document as my reference point...My question is, to whom would I/we most
appropriately direct such a letter? In whose hands are letters most likely to have impact? | guess even if they have no impact whatsoever, the writing of them may help mitigate this overwhelming sense of hopeless
powerlessness. What fills me with horror is the image of all those elderly and disabled folks, alone in ICUs, no loved ones at bedside, whose lives were ended or are about to end, in Italy and Spain and New York and
California and everywhere, taken off vents (or never assigned them) because they are considered less worthy. Dying alone. Lebensunwertes lebens.
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Thank you, DREDF, for tackling this profound iniquity. Bless you.
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Ralene Reyes
March 27, 2020 at 4:05 pm

| was denied treatment for possible exposure and not having the test result back. | have asthma and have had 3 medical visits(hospital and urgent care) and 2 in which | needed a breathing treatment. My Dr office
wouldn't answer the phone as as the ER Dr told me told me to advocate for myself and go in and ask for a nebulizer or an appointment to get one. | was told by the MA at my Dr office that | needed to leave, |
shouldnt be walking around going to places and exposing people and implied | was being reckless by going there to ask for assistance when | should have called. | explained | called all previous times and | couldn’t
get through. My asthma was bad to where | fainted from trying to breath and my rescue inhaler isn’t working. She persisted in telling me what I'm doing is not smart and | should think about others health and
myself and she stated she is not being overboard or extra cautious, it's the truth. | was denied by one urgent care office to be seen unless | had my results back and would only do a virtual appointment which

TT doesn’t make sense when u needed a breathing treatment.
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Amy Osteen
March 26, 2020 at 12:49 pm

Yes! Please let me know if you need any pro bono work to help with the cause.
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