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Oregon Farm Bureau Opposes the -1 Amendments to SB 977

Chair Prozanski and Members of the Committee:

Oregon Farm Bureau (OFB) opposes the -1 amendments to SB 977, which would eliminate the
automatic stay provision when a water user or third party seeks judicial review of a final order of
the Oregon Water Resources Department. These provisions exist to ensure that the status quo is
maintained while an impacted party seeks judicial review of the Department’s decision and ensures
that the impacted party is not negatively impacted by the Department’s decision before they have
had the opportunity for due process.

Initially, OFB is very concerned about the process (or lack thereof) that has resulted in these
amendments. If enacted, this change would drastically alter the process for water rights appeals
statewide, affecting water users, environmental groups, and others who have used this provision
to maintain the status quo if they believe a decision of the Oregon Water Resources Department is
contrary to applicable law or was not based upon substantial evidence. To allow this major
statutory change to be introduced halfway through session as an amendment to an unrelated bill is
not the proper vehicle for such a significant conversation. A proposal that represents such a
significant change in law — and that would cut both ways for all parties involved — deserves much
more pre-session conversation and investigation. If the legislature is serious about evaluating this
proposal, it should take the time to ensure the full implications of this proposal are understood by
legislators, agency experts, and stakeholders and that all voices can be heard after this full
understanding is given time to occur. This bill is being advanced as the result of an issue that
touches one water basin in Oregon, but the bill has significant statewide implications and likely
has broader and deeper consequences than can be fully recognized and considered at this juncture
of the 2019 session. This warrants more background and information, including what other parties
have utilized this stay provision, how often it has been used, and what the implications of this
change would be to water policy on a statewide basis. Those questions cannot be properly vetted
in the midst of a very busy legislative session.

At any rate, OFB believes that maintaining the status quo in the event of an appeal is appropriate
and opposes removing the automatic stay provision. Under current law, if the Oregon Water
Resources Department believes that substantial public harm will result from the stay, they may lift
the automatic stay and enforce their final order. Our understanding is that the Department has done
this when it believes that its final order is legally solid and a senior water right holder will be



negatively affected if the Department does not enforce its final order. In the Klamath, there has
been significant dispute about the modelling used by the Department to enforce against
groundwater users, and that uncertainty is likely why the Department has not lifted the stay. This
decision is appropriate in light of the significant disputes regarding the Department’s modelling
and does not warrant the legislature changing a provision that has been helping maintain the status
quo in water appeals for the last several decades. If the Department believes that a stay is
inappropriate, they can and have decided to lift the stay in favor of enforcing their final order.
Their decision not to do so in one basin does not warrant changing the law for the entire state,
particularly given that the final orders in that basin are hotly contested.

Maintenance of the status quo in water rights appeals ensures that water users and other appellants
are able to exercise their right to due process. In cases where the Department’s final order is on
legally shaky ground or is contested enough to move to judicial review, it is appropriate to ensure
the Department’s decision is legally solid prior to allowing enforcement, especially where
enforcement could put a water user out of business before they’ve exercised their right to judicial
review. In other cases, enforcement could allow a water user to start using their water right in a
new manner that could impact other users if the stay is not in place. We urge the Committee not
to adopt the -1 amendments.

Please contact Mary Anne Cooper at maryanne@oregonfb.org if you have any questions.
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