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The nation’s attention has been focused on several 
potential crises in the past few months: Th e economy. 
Health care. Troubled auto companies. Th e manner in 

which America addresses any one of these issues could impact 
the identity of the country for decades to come. Will America be 
a country of individual freedom and private entrepreneurship? 
Or will Americans rely more heavily on their government for 
sustenance? Th e issues to be decided are many and important. 
Why turn attention now to other, less exciting topics such as 
the Electoral College? Surely that discussion can be saved for 
another day. Or can it?

Th e answer, unfortunately, is “no.” Americans must focus 
on this issue now, or they will fi nd that they’ve missed the 
opportunity to infl uence a matter currently being considered 
by state legislators. Th ese legislators are being lobbied to pass 
an idea promoted by a California-based group, National 
Popular Vote Inc. (NPV).1 If the legislation is approved, the 
Electoral College will essentially be eliminated, replaced with 
a nationwide popular election.

NPV disputes such a characterization of its legislation. 
Th e genius of the plan, one of its advocates notes, is “that it 
off ers America a way to reach true democracy in our presidential 
elections not by eliminating the Electoral College but by 
reforming our use of it.”2 NPV relies heavily on the states’ role 
in our system. Th e Constitution provides: “Each State shall 
appoint, in such Manner as the Legislature thereof may direct, 
a Number of Electors . . . .”3 Currently, most states allocate 
their electors to the winner of the statewide popular vote. NPV 
proposes, instead, that each state should allocate its electors to 
the winner of the national popular vote. If states with a majority 
of electors (currently 270) agree to the plan, the presidential 
election system will operate as a national popular referendum 
rather than a federalist, state-by-state process. To ensure that 
no state is left alone in its decision, NPV operates through an 
interstate compact.  Th e compact goes into eff ect only when a 
critical mass of states agrees to join.

As this piece goes to press, fi ve states have agreed to join 
the compact: Hawaii, Illinois, Maryland, New Jersey, and 
Washington (sixty-one electoral votes total).4 Th ree other state 
legislatures approved the plan, but the governors vetoed it: 
California, Rhode Island, and Vermont (sixty-two electoral votes 
total). Th e Rhode Island legislature subsequently reconsidered 
the NPV plan, but House members apparently had a change 
of heart. Th e second time around, NPV was voted down before 
reaching the governor’s desk.

In their book, Every Vote Equal,5 NPV’s founders argue 
that their plan is necessary because every vote is not equal 
under our current system. Th ey contend that votes cast outside 
of battleground states are “worthless,” causing some voters to 
be ignored. Th ey dislike the fact that national popular vote 
losers can be elected to the presidency, and they feel that the 
Electoral College generates artifi cial election crises. NPV, they 
argue, will cure these inequities even as it leaves each state’s 
current internal procedures intact. Th ey dismiss the concerns 
of Electoral College advocates that the current system serves 
valuable purposes in a republic—especially one as large and 
diverse as America.

Th is author has argued elsewhere that the benefi ts of 
the Electoral College far outweigh its disadvantages and that 
it continues to serve these purposes even when a popular vote 
loser is elected to the presidency.6 Th is article will not re-debate 
those points. Instead, it will discuss several practical and 
legal issues that have often been left unaddressed when state 
legislatures consider NPV: What ramifi cations follow if one 
allegedly national election is conducted under fi fty-one diff erent 
sets of local election laws? Does NPV’s use of an interstate 
compact require congressional approval? Does Article V of the 
Constitution provide any impediment to NPV? How does the 
defi nition of “Legislature” in Article II impact the manner in 
which NPV may be enacted? Th ese issues would not exist if 
anti-Electoral College advocates pursued their plan through a 
constitutional amendment, rather than the interstate compact 
that they have proposed. Indeed, some of the consequences of 
NPV are so serious that Professor Akhil Amar—among the fi rst 
to imagine a NPV-like scenario—once stated that the logistical 
ramifi cations “could be a real nightmare.”7

Th is is one nightmare that America should strive to avoid 
at all costs.

Logistical Issues Involved in the NPV Plan

Th e current presidential election process is a unique 
blend of federalist and democratic principles. America holds 
fi fty-one completely separate, purely democratic elections each 
presidential election year (one in each of the states, plus one 
in the District of Columbia). Local election laws impact the 
manner in which any one of these elections is held, but any 
diff erences among the states’ election codes don’t matter. Th e 
unique laws of any particular state impact only voters within 
that state. Th e country holds fi fty-one completely separate 
presidential elections, and it achieves fi fty-one diff erent sets 
of results. Each state’s single goal is to select a slate of electors 
that will represent it in the later, national election among the 
states. NPV would entirely change this system. America would 
still hold fi fty-one completely separate elections, but NPV 
would attempt to derive one single result from these various 
election processes. Suddenly, internal variances among states’ 
processes—previously irrelevant—would begin to matter 
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a great deal. NPV could avoid these problems if it instead 
sought change through a constitutional amendment. Such an 
amendment would help establish one set of national laws to 
govern one national election.

Without this amendment, a few logistical problems will 
be unavoidable. Among the biggest of these will be the chaotic 
recounts that are virtually certain to ensue.8 States have diff erent 
criteria for what does (or does not) trigger recounts within their 
borders. Th ese diff erences can and will cause many problems.

NPV’s interstate compact requires the chief election 
offi  cial in each member state to “determine the number of votes 
for each presidential slate in each State of the United States 
and in the District of Columbia in which votes have been cast 
in a statewide popular election.”9 Th ese votes are to be added 
together to determine which candidate won the “largest national 
popular vote total.”10 Th e offi  cial then certifi es the appointment 
of the slate of electors associated with that “national popular 
vote winner.”11

Sounds easy enough, but what if this calculation reveals 
that the national total is close—close enough to warrant a 
recount—but a recount can’t be conducted because the margins 
in individual states are not close? Or perhaps a recount can 
be conducted in two or three states, but wide margins in the 
remaining states prevent the others from also participating in 
the recount. Th e three states conducting recounts may each 
have a diff erent idea of how to count a hanging chad. Perhaps 
a fourth state would see what is going on and choose to 
conduct a recount that its statutes previously deemed optional. 
Maybe this fourth state has a diff erent defi nition of “hanging 
chad,” and its sole goal is to counteract the eff orts of the other 
states. Logistically, such a situation is problematic. Legally, the 
situation might create equal protection claims. Some voters 
could be disenfranchised by the widely diff ering ideas of how 
to count a vote.12

NPV brushes off  these serious questions. If a recount is 
needed, the authors of Every Vote Equal note, “the personnel and 
procedures for a nationwide recount are already in place because 
every state is always prepared to conduct a statewide recount 
after any election.”13 NPV has not addressed the problem 
inherent within its own statement. True, states have personnel 
and procedures in place for recounts—fi fty-one of them. Fifty-
one diff erent statutory schemes can’t govern one (allegedly) 
national election. Th e authors do not address this problem and 
instead assume that recounts won’t be needed very often anyway. 
Every Vote Equal contends that “there would be less opportunity 
for a close election under nationwide popular election of the 
President than under the prevailing statewide winner-take-all 
system” because a “a close outcome is less likely in a single pool 
of 122,000,000 popular votes than in 51 separate pools each 
averaging 2,392,159 votes.”14 NPV may regret jumping to this 
conclusion so quickly. It is not safe to assume that recounts will 
be few and far between with a national popular vote system in 
place. To the contrary, there are at least two reasons to believe 
that recounts will become more frequent.

First, America’s presidential campaigns would certainly 
change if the rules of the game change. In any game, rule 
changes regularly impact strategy, motivations, and incentives. 

In presidential elections, the changed rules of the game would 
almost certainly lead to the end of America’s stable, two-party 
system.15 Without the Electoral College and the winner-take-all 
allocation of electoral votes within states, there is a dramatically 
reduced disincentive to vote for third party candidates. A vote 
for Ross Perot or Ralph Nader is no longer “wasted.” Instead, 
presidential campaigns would devolve into European-style, 
multi-candidate races. In the context of recounts, this is 
important. As more candidates enter the fi eld, individual votes 
will necessarily be divided among an ever-increasing number 
of candidates. Th e result will be lower vote totals per candidate 
and an increased likelihood that two or more candidates will 
have close popular vote totals.

Second, the authors of Every Vote Equal do not adequately 
address the historical record. Even assuming, arguendo, that 
America maintains its relatively stable two-party system, 
past election results show that recounts would be more likely 
without the Electoral College. Popular vote totals are usually 
closer than electoral vote totals.16 Of the twenty-eight elections 
held between 1900 and 2008, seventeen Presidents have been 
elected after winning the electoral vote by a margin of two 
hundred votes or more. (Only three elections during the same 
time period were won by fi fty electoral votes or less.) Th ese 
consistently wide margins of victory have come about despite 
the fact that the margin between the top two candidates in the 
popular vote was less than ten percent in sixteen of the twenty-
eight elections held since 1900—and less than fi ve percent in 
seven of these elections. Indeed, former FEC chairman Bradley 
Smith points out that recounts may have been necessary in 
as many as six presidential elections since 1880, if a national 
popular vote system had been in place.17 Th at’s nearly one out 
of every six elections! It is not safe to assume that recounts will 
be a rarity once NPV is in place.

Unfortunately, recounts are just the tip of the iceberg. 
NPV’s member states can’t force the other states to take any 
particular action—including a run-off  if it is needed. Th us, note 
that NPV’s compact awards the presidency to the candidate 
winning the “largest national popular vote total.”18  Th e compact 
does not require a majority winner. It does not even require a 
minimum plurality. Practically speaking, it cannot. Th us, with 
the NPV compact in place, a candidate could win with even a 
very small plurality, for example, fi fteen or twenty percent of 
the nationwide vote.

But the logistical diffi  culties could get even worse. A 
participating state could be forced to award its entire slate of 
electors to a candidate who was not on its own ballot. Imagine, 
for instance, that Ron Paul qualifi es for the ballot in Texas and 
obtains a winning plurality solely from Texas voters. Paul did 
not bother to qualify for the ballot in a place like New Jersey. 
Voters in that state did not have the chance to vote for—or 
against—him. Yet New Jersey would be forced to award its 
entire slate of electors to the choice of Texas voters. New Jersey 
probably did not nominate a slate of electors for Paul because 
he was not on its ballot. NPV’s compact off ers a solution, but 
it is doubtful that voters in New Jersey will like it. Paul would 
be entitled to personally appoint the fi fteen electors who will 
represent New Jersey in the Electoral College vote.19 In all 



September 2010 39

likelihood, he would select Texans to represent New Jersey in 
the presidential election so that he would not be undermined by 
a “faithless” elector who was determined to vote for the choice 
of New Jersey’s voters.

Th ere are other inconsistencies among states’ ballots 
that would skew the election results. Some states allow felons 
to vote. Others do not. States diff er in their requirements to 
qualify for the ballot. Inevitably, each state would have to abide 
by national election results derived from policies with which it 
disagrees. Moreover, states may diff er in how they do (or don’t) 
list electors on the ballot, and these diff erences can become 
irresolvable when attempting to produce one national tally. In 
1960, for instance, Alabama voters cast ballots for individual 
electors, rather than presidential candidates. To make matters 
more confusing, the Democratic Party in Alabama nominated 
a split slate of electors. Five electors were pledged to vote for the 
eventual Democratic nominee, John Kennedy, but six electors 
were unpledged. (Th ey ultimately cast their ballots for Harry F. 
Byrd.) Voters could not vote for eleven Kennedy electors, even 
if they wanted to. But they could vote for a pledged Kennedy 
elector and an unpledged Democratic elector simultaneously. 
Given the situation, the popular vote total in Alabama would 
have been impossible to defi nitively tabulate if NPV had been 
in place that year.

In fact, a state today could attempt to undermine NPV by 
deliberately recreating the 1960 situation.20 Its legislature would 
simply replace the state’s winner-take-all system with direct 
elections for individual electors. Just as in 1960, the NPV states 
would be unable to say which candidate won the “most” votes 
in that state. Th eir compact should fail because the national 
popular vote total is unknowable—although NPV advocates 
could conceivably seek to explicitly exclude such a state from 
the presidential election. Presumably, it would be politically 
diffi  cult for them to take such action, however.

Th ese or other problems could cause one state to pull out 
of the compact in violation of its terms. How would compliance 
be enforced? How much litigation would ensue before the 
presidential election could be resolved? Even if compliance can 
be enforced when a presidential election is pending, the compact 
allows states to withdraw before July 20 in a presidential election 
year.21 Potentially, a wavering state or states could cause NPV’s 
compact to bounce back and forth—in eff ect one year, but not 
the next. Perhaps the state would opt in and out based on its 
perception of whether the compact would play to its benefi t 
in that particular presidential election year.22 Consistency in 
America’s presidential election system is impossible in such 
circumstances.

NPV proponents act as if they can successfully avoid the 
constitutional amendment process through their interstate 
compact. Th eir idea was admittedly imaginative, but it would 
create a whole host of logistical problems. Th ese problems 
have as yet to be seriously addressed. Instead, NPV supporters 
continue to act as if one internally consistent nationwide 
outcome can be derived from fi fty-one separate state and local 
processes.

Th e Use of an Interstate Compact

Th e legislation proposed by NPV relies on its use of an 
interstate compact. Approval of the legislation commits a state 
to the terms of the compact, but not until states holding a 
majority of electoral votes (270) have agreed to sign. Until then, 
each state maintains its status quo—usually a winner-take-all 
system within the state.

Th e compact grants comfort to those state legislators who 
generally like the idea of a national popular vote, but who don’t 
want their states left out in the cold if other state legislatures 
choose not to join in the eff ort—or if they join, but then change 
their minds later. Th e compact ensures that participating states 
can act only when they are guaranteed the ability to do so in 
concert with other states.

Even NPV proponents sometimes concede that their use 
of a compact is a potential hindrance from a constitutional 
perspective. Article I, Section 10 of the Constitution provides 
that “No State shall enter into any Treaty, Alliance, or 
Confederation” and “No State shall, without the Consent 
of the Congress, . . . enter into any Agreement or Compact 
with another State.”23 Th e text would seem to be clear that 
some agreements (treaties) are completely forbidden and 
that others (agreements and compacts) are permissible only 
with congressional approval, but the Supreme Court has 
held otherwise. In the space of two written opinions, the 
Court changed the focus of the clause. Rather than evaluating 
permissibility v. non-permissibility, the Court now eff ectively 
assumes that all agreements among states are permissible. It 
considers only whether congressional approval is required.

Th e 1893 case of Virginia v. Tennessee was the fi rst step 
down this road.24  Virginia brought an action against Tennessee, 
seeking to have a boundary agreement nullifi ed. Virginia 
claimed that Congress had never approved the agreement. Th e 
Court ultimately disagreed, fi nding that the agreement had 
indeed received congressional approval. It probably should have 
stopped there, but Justice Field, writing for the Court, decided 
to fi rst expound on the meaning of the Compact Clause. His 
dictum eventually became the basis for modern jurisprudence 
on interstate compacts.

Justice Field reasoned that the constitutional provision 
could not possibly mean “every possible compact or agreement 
between one State and another.”25 What about a simple sale of 
land? Or the transportation of goods purchased? Or a joint eff ort 
to combat the outbreak of some disease? Th us, instead of looking 
to the text, the Justice decided that it would be better to look to 
the “object of the constitutional provision.”26 “[I]t is evident,” 
he concluded, “that the prohibition is directed to the formation 
of any combination tending to the increase of political power 
in the States, which may encroach upon or interfere with the 
just supremacy of the United States.”27 With a few short words, 
Justice Field thus changed the direction of Compact Clause 
jurisprudence. Rather than requiring congressional approval 
for any agreement between states, the Court would require 
approval only for certain political agreements. His dictum was 
converted into constitutional law in the 1978 case of United 
States Steel Corp. v. Multistate Tax Commission.28
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Th e plaintiff s in U.S. Steel sought to overturn an interstate 
compact that established the Multistate Tax Commission. Th e 
agreement had been submitted to Congress, but never approved. 
“On its face,” Justice Powell wrote for the Court, “the Multistate 
Tax Compact contains no provisions that would enhance the 
political power of the member States in a way that encroaches 
upon the supremacy of the United States.”29 He admitted that 
there may be “some incremental increase in the bargaining 
power of the member States quoad the corporations,” but “the 
test is whether the Compact enhances state power quoad the 
National Government.”30 Emphasizing that the agreement 
did not “authorize the member States to exercise any powers 
they could not exercise in its absence,” no sovereign power had 
been delegated to the Commission, and “each State is free to 
withdraw at any time,”31 Justice Powell found that congressional 
approval was not required. 

Importantly, the Court briefl y turned to an analysis of 
the impact of the compact on non-participating states—a 
matter that had received bare mention in Virginia v. Tennessee.32 
Powell deemed any “[r]isks of unfairness and double taxation” 
to be “independent of the Compact,” at least in this case.33 
He left open the possibility that a compact implicating the 
“federal structure” could be problematic, but in the case of 
the Commission, he concluded, “it is not explained how any 
economic pressure that does exist is an aff ront to the sovereignty 
of nonmember States.”34

In the wake of Virginia v. Tennessee and U.S. Steel, how 
would the Court assess the impact of NPV on the federal 
government and non-participating states? On the one hand, the 
Court has greatly weakened its Compact Clause jurisprudence.35 
Despite paying lip service to the importance of protecting federal 
and state sovereignty, it has never struck down a compact, as 
NPV proponents are quick to note.36 Indeed, constitutional 
scholar Michael Greve once wrote of the “emasculation of the 
Compact Clause,”37 noting that “[a]fter U.S. Steel, one can 
hardly imagine a state compact that would run afoul of the 
Compact Clause without fi rst, or at least also, running afoul 
of other, independent constitutional obstacles.”38 

Yet reasonable arguments can be made that the compact 
does run afoul of other constitutional obstacles, as will be 
discussed below. (Indeed, these and other obstacles may be 
serious enough that, even if the compact is submitted, Congress 
arguably can’t consent to it.) Moreover, even relying solely on 
the standards laid out in U.S. Steel, the impact of NPV on 
the federal and state governments is simply too great to be 
ignored.

Th e federal government has at least one important interest 
at stake.39 As Professor Judith Best has noted, the federal 
government has a vested interest in protecting its constitutional 
amendment process.40 If the NPV compact goes into eff ect, 
its proponents will have eff ectively changed the presidential 
election procedure described in the Constitution, without 
the bother of obtaining a constitutional amendment. Indeed, 
NPV proponents cite the relative ease of enacting the compact 
as a selling point. Th e compact could be implemented with 
the consent of as few as eleven states, whereas an amendment 
requires the ratifi cation of thirty-eight states. But supermajority 

requirements for certain actions provide important protections 
for Americans’ freedom, and it is the prerogative of the 
federal government to protect the Constitution’s amendment 
process.

Non-compacting states have equally important interests. 
First, NPV deprives these states of their opportunity, under 
the Constitution’s amendment process, to participate in any 
decision made about changing the nation’s presidential election 
system. Th ey are also deprived of the protections provided by the 
supermajority requirements of Article V. Second, the compact 
grants new authority for some states to control other states in 
certain situations: Specifi cally, if a member state changes its 
mind about joining the compact, other member states may 
sometimes be able to force compliance, thus compromising that 
state legislature’s broad authority to determine the manner of 
elector allocation. Finally, the voting power of states relative to 
other states is changed. NPV is the fi rst to bemoan the fact that 
“every vote is not equal” in the presidential election and that the 
weight of a voters’ ballot depends on the state in which he lives. 
In equalizing voting power, NPV is by defi nition increasing 
the political power of some states and decreasing the political 
power of other states.41

NPV contends that non-compacting states are not 
impacted and that every state is treated equally under its plan 
because all votes are counted and given equal weight—even 
those cast in non-participating states.42 And, proponents add, 
the compacting states are merely doing something that they 
are entitled to do anyway.43 Th e Court has held that “the State 
legislature’s power to select the manner for appointing electors 
is plenary; it may, if it so chooses, select the electors itself.”44 If 
some states want to allocate their electors to the winner of the 
national popular vote, then why shouldn’t they? 

NPV’s position leads to a serious, unanswered 
constitutional question: Is this power of state legislators 
completely unrestricted?45 If it is, then Rhode Island could 
decide to allocate its electors to the winner of the Vermont 
election. In a more extreme move, New York could allocate its 
electors to the United Nations. Florida could decide that Fidel 
Castro always appoints its electors. Arguably, the Constitution 
presupposes that the electors belong to each individual state 
and the state may not delegate this responsibility outside of 
state borders.46 Such an argument gives state legislatures great 
discretion in allocating their electors, but not completely 
unfettered discretion.

NPV’s best counter-argument is that none of these 
scenarios ever occurred to the Founders, and they thus did 
not place suffi  cient restrictions on the legislature’s discretion. 
Members of the founding generation were distrustful of other 
states and the national government, and they almost certainly 
could not conceive that future state legislators would so 
thoughtlessly betray their own states’ interests. In this scenario, 
NPV is the opposite of what the Founders wanted, but failure of 
imagination prevented the Founders from explicitly prohibiting 
this particular manner of allocating electors.

But even if NPV has found a loophole and proves that 
states could take such action alone, Article I, Section 10 forbids 
them from doing so jointly unless they fi rst submit their 
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compact to Congress. If ever a compact encroached on federal 
and state sovereignty, this is it.

NPV’s Constitutional Issues

NPV relies on the “plenary” power of state legislatures 
to select the manner in which its state will appoint electors.47 
However, as discussed above, a reasonable argument can be 
made that this power, while sweeping, is not without limit. 
Justice Th omas acknowledged as much in U.S. Term Limits, 
Inc. v. Thornton. “States may establish qualifications for 
their delegates to the electoral college,” he noted, “as long as 
those qualifi cations pass muster under other constitutional 
provisions.”48 His comment was made in dissent, but the other 
justices did not dispute him on this particular point.

Does NPV “pass muster” under Article V, which does not 
allow constitutional provisions to be altered without approval 
by “the Legislatures of three fourths of the several States, or by 
Conventions in three fourths thereof”?49 NPV argues “yes.” 
Its proposal does not technically alter the text of Article II and 
the Twelfth Amendment. Instead, it asks state legislatures to 
use the text in a unique way. As discussed above, the argument 
is not without merit, but it is at best a loophole—a scenario 
completely unanticipated (and thus not explicitly prohibited) 
by the Founders. Moreover, such an assessment of NPV 
seems a bit disingenuous. As Cato scholar John Samples has 
observed: “NPV off ers a way to institute a means of electing the 
president that was rejected by the Framers of the Constitution. 
It does so while circumventing the Constitution’s amendment 
procedures.”50 If NPV is enacted, a court will almost certainly 
be asked to decide if it unconstitutionally alters America’s 
presidential election process without fi rst obtaining approval 
from the requisite number of states.

In two notable cases, the Court struck down statutes that 
were said to upset the compromises struck and the delicate 
balances achieved during the Constitutional Convention. 
Th e 1998 case of Clinton v. New York invalidated the federal 
Line Item Veto Act.51 Writing for the majority, Justice Stevens 
emphasized the “great debates and compromises that produced 
the Constitution itself,”52 and he found that the Act could not 
stand because it disrupted “the ‘fi nely wrought’ procedure 
that the Framers designed.”53 NPV thumbs its nose at the 
Founders and the painstaking process that they went through 
to create a Union acceptable both to small and to large states. 
Th e delegates to the Constitutional Convention rejected direct 
national election of the President. Th ey instead created a process 
that would allow majorities to rule, but that would also slightly 
infl ate the voice of small states (both in the Electoral College 
vote and in the House contingent election). Th e Court could 
reasonably determine that NPV destroys these compromises 
and that it disrupts the “fi nely wrought” procedures found 
in the Constitution—not only in Article II and the Twelfth 
Amendment, but also in Article V.

Th e Court would fi nd support for such a holding in U.S. 
Term Limits. Th at case held that the Qualifi cations Clauses of 
the Constitution prevented an individual state from attempting 
to impose term limits on its own senators and congressmen. 

Justice Stevens’s majority opinion seemed wary of statutes that 
attempt to evade the Constitution’s requirements. Stevens 

wrote that a state provision “with the avowed purpose and 
obvious eff ect of evading the requirements of the Qualifi cations 
Clauses . . . cannot stand. To argue otherwise is to suggest that 
the Framers spent signifi cant time and energy in debating and 
crafting Clauses that could be easily evaded.”54 Allowing such 
action, he concluded:

trivializes the basic principles of our democracy that 
underlie those Clauses. Petitioners’ argument treats 
the Qualifications Clauses not as the embodiment 
of a grand principle, but rather as empty formalism. 
“It is inconceivable that guaranties embedded in the 
Constitution of the United States may thus be manipulated 
out of existence.”55

Stevens’s concerns echo the statements of Electoral College 
supporters who worry that NPV is simply an “end run” around 
the constitutional amendment process. Th e Founders spent 
months debating the appropriate presidential election process 
for the new American nation. Can a handful of states now 
“easily evade” the compromises and provisions that resulted 
from that debate?

Justice Kennedy’s concurrence in U.S. Term Limits further 
buttresses an argument for declaring NPV unconstitutional 
on its face. “Federalism was our Nation’s own discovery,” 
Kennedy began.56 “Th e Framers split the atom of sovereignty. 
It was the genius of their idea that our citizens would have two 
political capacities, one state and one federal, each protected 
from incursion by the other.”57 Federalists often speak of the 
importance of defending the states from incursions by the 
federal government, but Kennedy remarked upon the need to 
protect the federal government from “collateral interference by 
the States.”58 He concluded, “Th at the States may not invade the 
sphere of federal sovereignty is as incontestable, in my view, as 
the corollary proposition that the Federal Government must be 
held within the boundaries of its own power when it intrudes 
upon matters reserved to the States.”59 His comments may have 
important implications for the legitimacy of the NPV compact. 
Th e states can’t unilaterally override the federal constitutional 
amendment process. A court could reasonably fi nd that NPV 
does just that.

Electoral College supporters often refer to the NPV plan 
as an “end-run” around the constitutional amendment process. 
NPV proponents deny this characterization of their eff orts, 
claiming that they are merely using old constitutional provisions 
in new and innovative ways. But their arguments fall fl at. Th eir 
compact is more than a creative way to use the Electoral College. 
It turns the current presidential election system on its head. Th e 
Court may treat it as such. Th e Constitution was the product 
of much give and take among the delegates. It is dangerous to 
forget that it would never have been ratifi ed, at least by the 
small states, but for these compromises.

Th e Defi nition of “Legislature”

Article II, Section 1 of the Constitution provides that 
“[e]ach State shall appoint, in such Manner as the Legislature 
thereof may direct, a Number of Electors . . . .”60 Th e precise 
defi nition of “Legislature” could infl uence if and when NPV 
goes into eff ect because of its impact on two questions: First, 
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must the legislature itself approve the NPV plan or can it be 
adopted by citizen initiative? Second, if a governor vetoes the 
plan, is the veto legally binding? If “Legislature” refers specifi cally 
to the lawmaking body and not to a state’s lawmaking process, 
then the answer to both of these questions is “no.” Th ree state 
governors have already vetoed NPV, so litigation on this matter 
is already a possibility.

No Supreme Court case defi nitively addresses this Article 
II use of “Legislature,” and legal scholars remain split on how it 
should be interpreted. From a purely textualist perspective, the 
provision should be read as a reference to the lawmaking body, 
not the lawmaking process. Article II distinguishes between the 
responsibility of the state (to “appoint”) and the legislature (to 
“direct”). Why delineate separate responsibilities if the general 
state lawmaking process could regulate the entire process of 
appointing electors? Indeed, Justices Rehnquist, Scalia, and 
Th omas seem to have come down on this side of the issue in 
their Bush v. Gore concurrence. Th at case, of course, sprung from 
the controversial Florida recount during the 2000 presidential 
election. Th e Florida Supreme Court had ordered a recount that 
would ultimately violate the Florida legislature’s expressed wish 
to ensure that Florida electors are appointed before the federal 
“safe harbor” provision. “If we are to respect the legislature’s 
Article II powers,” Rehnquist argued, “we must ensure that 
postelection state-court actions do not frustrate the legislative 
desire to attain the ‘safe harbor.’”61 In short, the judiciary cannot 
take action that trumps legislative decision-making when the 
legislature is exercising its Article II duties. “Th is inquiry does 
not imply a disrespect for state courts but rather a respect for the 
constitutionally prescribed role of state legislatures,” Rehnquist 
wrote.62 Th e opinion was not controlling, however, and four 
Justices strongly rejected Rehnquist’s opinion. Two other 
Justices expressed no opinion on this aspect of Article II.63

While the cases are not directly on point, the Court has 
also addressed the defi nition of “Legislature” in the context of 
Article I, Section 4 and Article V. In these cases, it has come 
down on both sides of the issue.

Article I provides that the “Times, Places and Manner 
of holding Elections for Senators and Representatives, shall 
be prescribed in each State by the Legislature thereof.”64 
Importantly, it immediately qualifi es the delegation of power: 
“but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators.”65 Th e 
qualifi cation of power has proven to be critical. In Ohio ex rel. 
Davis v. Hildebrant, the Court was asked to decide if the people, 
by referendum, could repeal a redistricting plan that had been 
approved by the Ohio state legislature. Congress had passed a 
law requiring that “redistricting should be made by a State ‘in 
the manner provided by the laws thereof.’”66 Th e Court found 
the repeal by referendum to be valid because the “referendum 
constituted a part of the state constitution and laws and was 
contained within the legislative power.”67 Th e Court reached a 
similar decision in Smiley v. Holm. Minnesota’s governor had 
vetoed the legislature’s redistricting plan, and the Court was 
asked to decide if gubernatorial approval was necessary. Yes, the 
Court found, because “the function contemplated by Article 
I, section 4, is that of making laws.”68 Such a conclusion, the 
Court found, is

confi rmed by the second clause of Article I, section 4, 
which provides that “the Congress may at any time by 
law make or alter such regulations.” . . . Prescribing 
regulations to govern the conduct of the citizen, under 
the fi rst clause, and making and altering such rules by 
law, under the second clause, involve action of the same 
inherent character.69

Th us, the Court concluded, redistricting must comply with the 
normal lawmaking process in a state.

The decision in Smiley sharply contrasted with the 
Court’s decision in Hawke v. Smith.70 In the latter case, the 
Court considered the meaning of the word “Legislature” in the 
context of Article V, dealing with constitutional amendments. 
Petitioners sought to prevent a referendum vote on the proposed 
Eighteenth Amendment to the Constitution, which had already 
been approved by the state’s legislature. Th e Court found that 
the legislature is not acting in its lawmaking capacity when it 
approves an amendment. To the contrary, “ratifi cation by a 
State of a constitutional amendment is not an act of legislation 
within the proper sense of the word. It is but the expression of 
the assent of the State to a proposed amendment.”71 Indeed, 
the state ratifi cation process, the Court noted, is parallel to the 
congressional approval process of an amendment, which does 
not require action by the President.

Despite the language in Bush and Hawke, NPV makes 
some reasonable arguments for accepting the broader defi nition 
of “Legislature,” as found in the Article I, Section 4 line of 
cases. Every Vote Equal notes that two states had gubernatorial 
vetoes at the time the Constitution was adopted. During 
early presidential elections, both states considered the elector 
appointment issue just as they would have any other piece of 
legislation, including submitting their bills for gubernatorial 
action.72 Such action indicates that these two state legislatures 
understood the word “Legislature” to mean “lawmaking 
process.” Every Vote Equal also reasonably notes a statement 
made in U.S. Term Limits. In the majority opinion, Justice 
Stevens off -handedly remarked that the Article I legislative 
duty “parallels the duty under Article II.”73 However, Stevens 
was not discussing the defi nition of legislature. Instead, he was 
discussing which powers have been delegated to the states and 
which powers have been reserved by them.74

It would be ironic if NPV’s point ends up carrying 
the day, requiring that the Article II use of “Legislature” be 
defi ned as “lawmaking process.” NPV’s objective in making 
such arguments was to ensure that its plan could be enacted 
through initiative. But winning that argument would also 
necessitate acceptance of the gubernatorial vetoes in California, 
Rhode Island, and Vermont. NPV would lose sixty-two votes 
that could otherwise have been used to help implement its 
interstate compact.

Closing Th oughts

Th is article has addressed several problems that will 
inevitably be the subject of litigation if a signifi cant number of 
states approve the NPV compact. Any one of these questions 
requires serious thought and discussion (to say nothing of the 
lengthy litigation that would result). But this list is by no means 
exhaustive. Creative lawyers are likely to come up with even 
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more potential questions.75  Matters could also get interesting if 
one state were to try and defend itself against the NPV compact, 
as discussed above.

Th e Article V constitutional amendment process exists 
for important reasons.  American liberty is protected when 
that process is respected. Th e NPV debate, which is occurring 
largely behind the scenes and in only a handful of states, is 
not healthy for the country. Th ose who wish to eliminate 
the Electoral College would serve their country better if they 
instead introduced a constitutional amendment to that eff ect. 
Th e national discussion and education that would ensue would 
be healthy for this country.
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