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You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the Marion County
Hearings O ficer denying an application for a dwelling for a

full time farm enployee, on |and zoned for exclusive farm

use.
FACTS

Petitioners own and actively farm a 300 acre parcel of
| and zoned Exclusive Farm Use (EFU). Additionally, sonme of

petitioners also own contiguous EFU-zoned property in active
farm use, which consists of approximtely 1200 acres. The
total acreage petitioners own and manage for farm use is
approxi mately 1500 acres.

Exi sting dwellings on the 1500 acres include the hones
of (1) Catherine Zorn, who manages the legal affairs of the
farm corporations and perforns bookkeeping services for the
various farm operations; (2) Joe Zorn, manager of other
aspects of the farm operations; (3) the w dow of a deceased
farm wor ker who has resided on the farm for approximtely 12
years; (4) a sem-retired farm worker, who devotes
approximately 16 hours per week to the farm operations; and
(5) arelative of Catherine Zorn who works on the farm

Additi onal relevant facts foll ow

"The farm worker for whom the application for
permt was made presently lives in a small trave
trailer that he owns hinself. Petitioners wish to
upgrade and provide better housing for himand his
young daughter who visits himon weekends.



"Petitioner [sic] applied to the Marion County
Pl anning Office for a permt to place a nobile
home on their farmin an EFU Zone in north Marion
County for use by this full tinme year-around farm
wor ker enpl oyed in conjunction with their farmng
oper ati on.

"Upon making their request, petitioners were given
a copy of the Mrion County Zoning Ordinance,
Chapt er 136, and directed to address certain
criteria in the ordinance. Petitioners did so and
pr epar ed a statenent in support of their
application which was filed in the Planning O fice
on May 19, 1989, and thereupon the Planning Ofice
determ ned the application to be conplete.

"It has been the custom of the Zorn farns as well
as other larger farns to provide housing for their
farm workers if they needed it and for protection
of other farm structures.

"However, petitioners were precluded fromfiling a
permt for a 'dwelling customarily provided in
conjunction wth farm wuse' by reason of the
restrictive condition in Marion County Zoning
Ordi nance, 136.040(a)(1) limting such dwellings
to be the only dwelling on the subject and
conti guous property in the sane ownership.

"By notice, dated July 6, 1989, the Planning
Director inforned petitioners that the application
was deni ed. Petitioners appealed the decision to
the Hearings O ficer. Adj oi ning property owners
were informed of the appeal and forthcom ng
hearing. No objections were received from anyone.

* * %

"At the hearing before the Hearings Oficer,
petitioners entered into evidence Exhibit 1
invol ving a decision on a previous application in
1982 by petitioners to place a nobile hone on
their farm for a part tinme year-around sem -
retired farm worker who had been enpl oyed for many
years on the farm which application was granted
by the then Hearings O ficer. * * *

"Significantly in the 1982 case the Hearings



O ficer found the nobile home to be 'a dwelling
customarily provided in <conjunction wth farm
use.'

"x % *x * %

"The proposed site of the nobile home is in the
core area of the farm near |arge machine sheds
housing trucks, expensive farm machinery and
equi pmrent, a machi ne workshop and storage space,
where the nobile hone by its presence and
occupancy, wll serve to deter vandalism theft
and arson. In the past the Zorn farm has lost a
house and a few years |ater a barn through arson.

"The nmobile home will be situated at the end of a
long driveway |eading from Chanpoeg Road to the
core area of the farm The site will require no
new access from the road to serve the |ocation.
It will not affect the normal flow or novenent of
traffic on public roads. It will be situated so
that no farmland will be taken out of production.
The mobile honme wll not be visible from any
public road, Chanpoeg Park or any neighboring
property or dwel I'i ngs. Al | utilities are
presently available. * * *

"x % *x * %

"The farm worker occupying the nobile honme assists
in all phases of such work but particularly in
caring for sheep especially during |anbing season
which requires around the clock presence on the
farm to check the sheep day and night in order to
help ewes with difficult births, rounding strayed
| anbs, treating sick or injured sheep, protecting
t hem f rom mar audi ng dogs or coyotes, etc.

"* * * the Hearings O ficer denied petitioners'
application on the sole ground that not all
dwel lings on the farm were occupied by full tine

farm wor kers. The Board of County Conm ssioners,
wi t hout notice or a hearing, affirmed the
deci sions and Order of the Hearings Officer * *
*." (Record citations omtted.) Petition for

Revi ew 3-6.



Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The county was w thout authority to inpose any
condition by ordinance for dwellings customarily
provided in conjunction wth farm wuse not
contained in ORS 215.213(1)(g)."1

ORS 215.283(1)(f) provides:

"(1) * * * the following uses may be established
in any area zoned for exclusive farm use:

"% * * * %

“(f) The dwellings and ot her bui | di ngs
customarily provided in conjunction with
farm use.

"% % *x % %"

The Marion County Zoning Ordi nance (MCZO) provides two
ways to authorize dwellings which are in conjunction wth
farm use, hereafter referred to as "farm dwellings." The
first is under MCZO 136.020(c). MCZO 136.020(c) allows as a

permtted use in the EFU zone:

"A single-famly dwelling or nobile home and ot her
structures customarily provided in conjunction
with farm use subject to section 136.040(a).

The standards specified in MZO 136.040(a) for a farm
dwelling permtted wunder MCZO 136.020(c) include the

IAs the county points out, it has not adopted a marginal |ands
desi gnation, and consequently ORS 215.283(1)(f) applies to the county, not
ORS 215.213(1)(9). We also agree with the county that ORS 215.283(1)(f)
and ORS 215.213(1)(g) are sufficiently simlar that the legal analysis
concerning both is the sane. W refer to ORS 215.283(1)(f) in resolving
this appeal. See Kola Tepee v. Marion County, O LUBA ___ (LUBA No.

89- 021, June 28, 1989), slip op 6, aff'd 99 O App 481 (1989).

5



requi renment that the proposed farm dwelling be "the only
dwelling on the subject property and contiguous property in
t he sane ownership * * *." MCZO 136.040(a)(1).

The second MCZO provision for authorization of farm
dwellings is under MCZO 136.030(a), which provides in

rel evant part:

"The following uses may be permtted in an EFU
zone subject to obtaining a conditional use permt
and satisfying the applicable criteria in Section
136. 040.

"(a) Additional dwellings or nobile honmes in
conjunction wth farm use, meeting the
criteria in 136.040(b).

"ok ox x xv (Enphasi s supplied.)
MCZO 136.040(b) sets forth the following standards for

"additional" farm dwellings:

"The criteria for approving the uses in 136.030(a)
are:

"x % *x * %

"(4) All dwellings |ocated on the farm * * * are
occupi ed by househol ds t hat perform a
significant amount of farm work throughout
t he year.

"(5) The household residing 1in the proposed
dwelling will perform a significant amount of
farm work through the year that other
househol ds on the farm cannot acconpli sh.

"x % * % %"
Petitioners argue that under ORS 215.283(1)(f), the
county is required to permt outright all dwel I i ngs

customarily provi ded in conjunction wth farm use.



Petitioners <contend the <county's ordinance provision,
requiring a conditional use perm t for "addi ti onal
[dwel | i ngs] customarily provided in conjunction with farm
use, " i nperm ssibly conflicts wth ORS 215.283(1)(f).
According to petitioners, the county is without authority to
require conditional use permts for any proposed dwelling of
a kind customarily provided in conjunction with farm use.

The county argues there is no conflict between the MCZO
and ORS 215.283(1)(f). The county contends that in Hopper
v. Clackamas County, 87 Or App 167, 741 P2d 921 (1987), rev

den 304 Or 680 (1988), the Court of Appeals recognized a
distinction between primary and accessory farm dwellings.
Additionally, the county argues because ORS 215.283(1)(e)
makes provision for other kinds of farmdwellings (those for
relatives who will work on the farm), it is inplicit that
ORS 215.283(1)(f), applies only to the residence of the farm
operator, or to the primary farm dwel i ng.

In the alternative, the county argues even if the
di sput ed MCZO  provi sions are nore restrictive than
ORS 215.283(1)(f), nothing in that statute prevents the
county from applying nmore restrictive standards to
applications for farm dwellings. The county contends that
ORS 215.283 provides only mninmum standards that nust be
applied to | and zoned EFU.

We agree with the county that ORS 215.283(1)(f) does

not require the county to permt outright all dwellings



customarily provi ded in conjunction wth farm

ORS 215.283 sinply sets out the kinds of uses which

county may authorize in EFU zones. As we stated in
Tepee v. Marion County, supra:
"* * * there is no statutory requirenment that
counti es adopt EFU zones at all. ORS 215.203(1)
provi des as foll ows:
"'"Zoning ordinances nmay be adopted to
zone designated areas of land within the
county as exclusive farm use zones.
Lands within such zones shall be used
exclusively for farm use except as
ot herwi se provided in ORS * * * 215, 283.
* * *x !
"Thus, ORS 215.203(1) enables, but does not
require, counties to adopt EFU zones. |If a county

is not statutorily required to adopt an EFU zone,

it could not violate ORS [215.283(1)] by failing
its

to provide [certain uses] as outright uses in
EFU zone.

"Aside fromthe lack of a statutory requirenent to
adopt an EFU zone, ORS 215.203 explicitly states

t hat land within EFU zones 'shall be used
exclusively for farm use except as otherw se
provided in * * * ORS 215.283." * o *  *  ORS
215.283(1) and (2) * * * explicitly state 'the

foll owi ng uses may be established * * *,

"If the operative |language in * * * ORS 215.283(1)
and (2) instead stated 'the follow ng uses shal
be allowed (outright or with conditions) in an EFU

zone, ' it m ght be possible to argue the
|l egislature intended ORS [215.283(1)] to be
i ncorporated intact into county EFU zones when
counties elect to adopt such zones. However, we
conclude the legislature's use of the terns 'my'
and 'shall' in ORS chapter 215 denonstrate the
| egislature did not intend to require that
counties adopt EFU zones that incorporate, word

for word, ORS [215.283(1)]. * * *" (Footnotes

use.
t he

Kol a



omtted; enphases in original.) Kola Tepee V.
Marion County, supra, slip op at 7-8.

Furthernore, in Doughton v. Douglas County, 82 O App

444, 728 P2d 887 (1986), rev den 303 Or 74 (1987), the Court
of Appeals recognized that ORS 215.283(1)(f) does not
provi de preci se st andar ds for approvi ng dwel | i ngs
customarily provided in conjunction with farm use, and that
counties my adopt specific standards defining under what
ci rcunmst ances such dwel | i ngs will be approved.

Specifically, the Court stated:

"* * * the determ nation of whether [a] dwelling
[is] customarily provided in conjunction with farm
use 'd[oes] not ent ai | the application of
standards'. * * *

"['Customarily provided in conjunction with farm
use' ] sinply states a requirenent, wi t hout
articulating criteria for deciding when, whether,
and how the requirenment is satisfied." (Enphasis
in original.) [1d. at 449.

Additionally, in Newconer v. Clackams County, 92 O

App 174, 183, 758 P2d 369, nodified 94 Or App 33 (1988), the
Court of Appeals recognized that so 1long as |ocal
legislation is <consistent with ORS 215.283(1)(f), such
legislation may inpose criteria to determ ne whether a
particul ar application conplies with ORS 215.283(1)(f).

We believe these cases indicate that counties my adopt
or di nance pr ovi si ons whi ch are consi st ent with
ORS 215.283(1)(f), but i npose additional criteria for
determ ning whet her an application for a dwelling
customarily provided in conjunction with farm use nmay be

9



approved.

The disputed MCZO conditional use permt requirenent
for "additional" farm dwellings applies only where there is
at | east one existing farm dwelling on EFU zoned | and. The
MCZO sinply requires that an applicant for an "additional”
farm dwelling show that any existing dwelling(s) are
occupi ed by persons who performa significant anount of work
on the farm This allows the county to determ ne whether
the proposed dwelling is one customarily provided in
conjunction with farm use, or is proposed to accommmodate
continuation of nonfarm dwellings on EFU zoned | and.? | f
the EFU zoned | and already has dwellings, sonme of which are
properly characterized as nonfarm dwellings, no additional
farm dwel | i ngs may be approved until such nonfarm dwellings
are converted to farm dwel |l i ngs. MCZO  136. 020;
MCZO 136.040(a) and (b).

While this requirenent regarding analysis of the farm
or nonfarm nature of existing dwellings on |and zoned EFU is
not mandated by ORS 215.283(1)(f), it does further the
|l egislative policy <contained in ORS 215.243, and is
consistent with ORS 215.283(1)(f) and 215.283(3). We
conclude that the disputed MCZO provisions articulate

criteria for determning when, whet her, and how the

2ln these circumstances, under the MZO, a nonfarm dwelling is
considered a dwelling occupied by a household which does not perform a
significant anmobunt of work on the farm

10



requirenment that dwellings be customarily provided in
conjunction with farm use is satisfied. ORS 215.283(1)(f);
see Doughton v. Dougl as County, 82 O App at 449.

Accordingly, the county's application of the disputed
MCZO provisions does not exceed its authority under ORS
215.283(1)(f).

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The criteria in the Marion County Zoning
Ordi nance Section 136.040(a)(1) requiring any
dwel Il ing customarily provided be the only dwelling
on the subject and contiguous property in the sanme
ownership IS an unr easonabl e restriction
prohi bited by ORS 215.253(1)."

Petitioners characterize MCZO 136. 040(a) (1) as
authorizing only one dwelling <customarily provided in
conjunction with farm use on particular EFU zoned |and. As
we understand it, petitioners argue MCZO 136.040(a)(1) is a
regulation "affecting farm use on land situated within an
excl usive farm use zone" which "unreasonably restrict[s] or
regulate[s] * * * farm structures, in violation of

ORS 215. 253(1). 3

30RS 215. 253 provi des:

"No state agency, city, county or political subdivision of this
state may exercise any of its powers to enact local |aws or
ordi nances or inpose restrictions or regulations affecting any
farm use land situated in an exclusive farm use zone
established under ORS 215.203 or within an area desighated as
margi nal land under ORS 197.247 in a manner what would
unreasonably restrict or regulate farmstructures or that would
unreasonably restrict or regulate accepted farming practices

11



As we have already explained, under MCZO 136.020(c)
"[a] single famly dwelling * * * customarily provided in

conjunction with farm use [is allowed] subject to MCZO

136. 040(a) * * *." MCZO 136.040(a) (1) makes it clear that
only one farm dwelling may be approved under these
provi si ons. However, additional farm dwellings nmay be

approved as conditional uses under MCZO 136.030(a) and
136. 040(b). The standards applicable to these these
"additional" farm dwellings require, anong other things,
t hat the househol d occupying the proposed dwelling performa

significant amunt of farm work. MCZO 136.040(b)(4) and

(5). In this case, the county's decision to deny the
requested conditional use permt was based on the
application of MCZO  136. 040( b) (4) and (5), not
136.040(a)(1). Petitioners do not explain why MCZO

136.040(b)(4) and (5), apparently adopted to encourage
conversion of nonfarm dwellings to farm dwellings before
al | owi ng construction of addi ti onal farm dwel lings,
"unreasonably restrict or regulate farm structures"” in

viol ation of ORS 215.253(1).4

because of noise, dust, odor or other materials carried into
the air or other «conditions arising therefrom if such
conditions do not extend into an adopted urban growth boundary

* *x % v

4petitioners also assert that MCZO 136.040(a)(1) "arbitrarily linmts the
nunber of dwellings used in conjunction with farmuse," citing 1000 Friends
v. Benton County, 2 O LUBA 324, 329 (1981). Petition for Review 8
Petitioners fail to explain their position that the county's ordinance is
"arbitrary." The applicability of 1000 Friends v. Benton County, supra

12



Petitioners' second assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"Denial of the mobile home permt on the ground
that not all dwellings are occupied by full tine
farm workers fails to take into consideration
ORS 215.130(5) permtting any |lawful wuse of any
buil ding existing at the tinme of enactnent of any
zoni ng ordi nance to be continued.”

Petitioners argue that ORS 215.130(5) prohibits the
county from considering the existence of dwellings on the
subj ect land, which were constructed prior to the current
EFU zoni ng, in making decisions concerning current
devel opnent approval s. 5

We agree with the county that nothing in the disputed
MCZO provisions prohibits the continuation of pre-existing
| awf ul uses. The MCZO provisions at issue in this case
sinply provide that if an applicant wishes to apply for new
uses, the applicant nust nmeet current requirenents. I n

other words, in order to gain approval for additional farm

to this case is unclear at best. That case involved a pre acknow edgnent
challenge to a conditional use permt for a nonfarm dwelling on a parce

smaller than the Goal 3 mninum ot size. LUBA stated that Goal 3 places
no express limt on the nunber of residences which may be constructed on a
parcel meeting the Goal 3 mninmum parcel size. We do not understand how
this statement denonstrates that the county's ordinance is "arbitrary."” It
is petitioners' obligation to explain their theory.

SORS 215.130(5) provides:

"[t]he lawful use of any building, structure or land at the
time of the enactnment or anendnent of any zoning ordi nance or
regul ation may be continued. Alteration of any such use shal
be permtted when necessary to conply with any |[|awful
requi renent for alteration in such use. A change of ownership
or occupancy shall be permtted."

13



dwel I'i ngs

establ i sh

on this EFU zoned land, the applicants nust

that all existing dwellings are dwellings neeting

t he standards of MCZO 136.040(b)(4) and (5).

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The

decision fails to take into consideration the

| egislative policy relating to farm workers
declared in Oregon Laws 1989, chapter 964, as well
as fails to take into consideration other policies
relating to | and use."

ORS 197.677 provides in part:56

"% *

* it is the policy of this state to insure

adequat e agricul tural | abor accommodat i ons
commensurate with the housing needs of Oregon's
workers that neet decent health, safety and
wel fare standards. To acconplish this objective

in t

he interest of all of the people in this

state, it is necessary that:

"(1)

"(2)

Every state and |ocal governnment agency that
has powers, functions or duties with respect
to housing, land use or enforcing health,
safety or welfare standards, wunder this or
any any other law, shall exercise its powers
functions or duties consistently wth the
state policy declared in ORS 197.675,
197. 685, 215. 213, 215. 277, 215. 283 and
455.380 and in such a mnner as wll
facilitate such sust ai ned pr ogress in
attaining the objectives established.

Every state and | ocal governnent agency that
finds farm worker activities within the scope
of its jurisdiction nust nmake every effort to
alleviate insanitary, unsafe and overcrowded
accommmodat i ons.

6The rel evant portions of Oregon Laws 1989, chapter 964, are codified in

ORS 197.677.

14



" * *x * %"

Addi tionally, ORS 197.685 authorizes counties to
establish farm worker housi ng standards and provides

limtations on the standards which may be set as foll ows:

"k X * * *

"(3) [Wth regard to seasonal farm worker housing,
| ocal governnent has the perogative to]

"(a) Set approval st andar ds under whi ch
seasonal farm wor ker housi ng S
permtted outright;

"(b) Inpose special conditions upon approval
of a specific devel opnent proposal; or

"(c) Establish approval standards.

"(4) Any approval standards, special conditions
and procedures for approval adopted by a
| ocal government shall be clear and objective
and shall not have the effect, either in
t hemsel ves or cunul atively, of discouraging
needed housi ng through unreasonabl e del ay."

As we understand it, petitioners argue the disputed
MCZO provisions have the effect of violating the above
gquot ed policies of ORS 197.677. However, petitioners do not
explain how these statutory policies are violated by the
di sputed MCZO provisions, and we do not see that they are.

Mar i on County has si nply est abl i shed certain
limtations on placenent of farm dwellings on EFU zoned
property. These limtations are aimed at preventing
accumul ations of dwellings converted from farm to nonfarm
dwel I ings, on property zoned EFU. Nothing in the MCZO

provisions to which we are cited has the effect of placing

15



unreasonable restrictions on farm help dwellings on EFU
zoned | and.
The fourth assignnent of error is denied.”’

FI FTH ASSI GNMVENT OF ERROR

"The decision of the Hearings Officer I n
significant parts is not supported by substantia
evi dence. "

Petitioners argue that the hearings officer's findings
that the dwellings occupied by the sem -retired farm worker
and Zorn relative are nonfarm dwellings, are not supported
by substantial evidence in the whole record.

The county argues that these findings are not necessary
to its decision.

We agree with the county. The hearings officer also
found that the wi dow of a deceased farm worker occupies a
dwelling on the subject farm and that the w dow does not
perform a significant anount of farm work. Record 7.
Petitioners do not challenge the evidentiary support for
this finding. Under MCZO 136.040(b)(4), this finding, that
there is a dwelling on the subject property not occupied "by

househol ds that perform a significant amunt of farm work

"Petitioners also cite Clatsop County v. Rock Island Construction Inc.

5 O App 15, 482 P2d 541 (1971), for the proposition that the county erred
by failing to consider the "rule regarding zoning ordinances * * * that
statutes 'in derogation of common |aw which would otherwi se be [awful are
strictly construed in favor of the property owner.'" Petition for
Revi ew 10. We do not understand what this principle has to do with the
relationship between the cited statutory policy and the disputed MCZO
provi si ons.
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t hroughout the year," is adequate to support denial of the
proposed additional farm dwelling.8 Furthernore, there is
substantial evidence in the whole record to support this
finding.

Under these circunstances, we need not review the
evidentiary support for the chall enged findings concerning
the dwellings of the sem -retired farm worker and the Zorn
relative, as they are unnecessary to the <challenged

deci si on. Moorefield v. City of Corvallis, O LUBA

(LUBA No. 89-045, Septenber 28, 1989), slip op 32.
The fifth assignnment of error is denied.

The county's decision is affirmed.

8We recognize that the result of applying the disputed provisions of the
MCZO nay be harsh in particular circumstances. However, there is nothing
to which we are cited which nmakes application of these provisions unlawful.
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