IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNTY

Stanton Long
Case No. 16CV31579
Plaintiff,

VS.

OPINION AND ORDER

Cheryl Betschart; Stephen E. Dingle
Defendants

and

Robin Bloomgarden; Lynn Bowers; Michele
De La Cruz; Katja Kohler Gause; Laura M.
Ohanian; Tao Orion

Intervenor Defendants.

THIS MATTER is before the Court on Plaintiffstotion for Summary Judgmetiiled

December 13, 2016) and Intervenor-Defendants’ ORCHdibn to Dismisdiled (December

12, 2016). On February 3, 2017 the Court heard oral arguments on the parties’ motions. At the
hearing on February 3, 2017, Defendants and Intervenor Defendants orally moved farysumm
judgment. William Gary of Harrang Long Gary Rudnick P.C. appeared on behadfitiff.
Stephen E. Dingle, Lane County Counsel, represented Defendants. Ann Kneelandlappeare
behalf of Intervenor Defendants. Oral arguments were stereographegiiyad by C&C

Reporting.

Factual and Procedural History

In 2015, petitions for three proposed amendments to the Lane County Charter wergtfitae w
Lane County Clerk’s Office. The first, entitled “A Charter Amendment taelet the Right to a
Local Food System of Lane County,” was filed on March 16, 2015. The second, entitled “Lane
County Freedom from Aerial Spraying of Herbicides Bill of Rights,” walfdn September 11,
2015. The third, entitled “Lane County Community Self-Government Charter Amendmast,” w
filed on September 30, 2015.
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In 2015, Defendant Betschart’'s Office approved all three proposed charter aenésén
preparation of ballot titles and, ultimately, for signature gathering. Th@gedcharter
amendments were submitted and reviewed for compliance with ORS 250.168. ORS 250.168
provides that a proposed initiative must comply with the single subject rules fountion dec
(2)(d), Article 1V, and section 10, Article VI of the Oregon Constitution.

On August 24, 2016, attorney William F. Gary wrote to the Office of the County Clerknef La
County, on behalf of Plaintiff, demanding that the County commit to completing tha/revie

under ORS 203.725 within a reasonable time and announce the date by which such review will
be completed.

On August 26, 2016, attorney William F. Gary wrote to Defendant Lane County Counsel
Stephen Dingle providing him with a legal analysis of the three proposed clmagtedraents
and raising questions concerning whether any of the three proposed meaissiied the
requirements of ORS 203.725.

By letter dated September 7, 2016, Defendant Dingle responded to Plaintiff's coungehion be
of Defendant Betschart and Lane County. Defendant Dingle stated that, inthe peditioner
submits and Defendant Betschart verifies the legally required number of galidwses, the
County would file a petition under ORS 33.710. In such a validation proceeding under ORS
33.710, Defendants would ask Lane County Circuit Court to advise Defendant Betsdbart a
her legal responsibilities under ORS 203.725. Plaintiff has taken thideafaatorefusal to
conduct pre-election review of the proposed charter amendments for complidnGR#&it
203.725.

On September 27, 2016, Plaintiff filéghpeal of Failure to Conduct Review of Proposed
Charter Amendments Pursuant to ORS 203.P24&intiff claims that “[ijn order to comply with
the statute and in order to avoid harm to the election process and citizens’ rightisifzapaiin
it, such review must be conducted as soon as practicable after any proposedoeadarent
is filed and before the start of signature-gathering and campaigningutifPleaims that
“Defendant Dingle’s proposal to wait until petitioners complete the sigaafathering process
and then to petition the Lane County Circuit Court seeking advice as to DefendahbB&ts
obligations under the law isde factorefusal to conduct pre-election review of the proposed
charter amendments for compliance with ORS 203.725.”

In his Appeal of Failure to Conduct Review of Proposed Charter Amendnidaitstiff “prays

for judgment against defendants directing them to comply with the County’s duty tactpnetu
election review of pending charter amendments for compliance with ORS 203.725, and to do so
at a reasonable time in light of voters’ statutory rights to challenge defendketetsnination.”

On October 4, 2016, Intervenor Applicants Bloomgarden, Bowers, De La Cruz, Kohler Gause,
Ohanian and Orion moved to intervene as Intervenor Defendants through their attorney Ann
Kneeland. The Intervenor-Applicants are the Chief Petitioners for the ptbplaser
amendments.
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On October 10, 2016, Defendants Betschart and Dingle filedAhswer and Affirmative
Defenseasserting Plaintiff failed to state a claim.

On December 1, 2016, the Court granted Robin Bloomgarden, Lynn Bowers, Katja Kohler
Cause, Michele De La Cruz, Laura Ohanian, and Tao OrMat®n to Intervene as Intervenor
DefendantsOn December 9, 2016, Intervenor Defendants filed fesiwver and Counterclaims
In their answer, Intervenor Defendants raised the affirmative defenssuefpreclusion, and
cited ORCP 21 A(1)(lack of subject matter jurisdiction), ORCP 21 A(8)(faltustate a claim),
& ORCP 21 A(9)(failure to commence within time authorized by statute fianaiive
defenses.

On December 12, 2016, Intervenor Defendants filed an ORGRo#&N to Dismissinder
ORCP 21 A(8)(failure to state a claim), & ORCP 21 A(9)(failure to commentbén time
authorized by statute).

On December 13, 2016, Plaintiffs filedviotion for Summary Judgmeahnd anrAmended Motion
for Summary Judgment

On December 14, this Court entered a Scheduling Order requiring that dihthrraotions,
responses, and replies” that “address all issues raised by the complaet, affrmative
defense, counterclaim, and Plaintiff’'s pending Motion for Summary Judgment” miiisttbty
5:00 pm on January 20, 2017.”

On December 29, 2016, Plaintiff filed th&esponse to Intervenor Defendants’ Motion to
Dismiss On December 29, 2016 Defendants filed tResponse to Intervenor Defendant’s
Motion to DismissOn January 9, 2017, Intervenor Defendants filed fReply to Plaintiffs
Response to Intervenor’s Motion to Dismiss

On January 13, 2017, both Defendants and Intervenor Defendants fileldegbponses to
Plaintiff's Motion for Summary Judgmer@n January 20, 2017, Plaintiffs filed thBieply in
Support of Amended Motion for Summary Judgment

This Court heard oral arguments on the motion on February 3, 2017. At oral argument, both
Defendants and Intervenor Defendants orally moved for summary judgboeinisel for the
Plaintiff did not object to Defendants’ and Intervenors’ motion.

On February 10, 2017, that is, after oral argument, Intervenor DefendantsMt&wa for
Summary Judgmen®@n February 14, 2017, Plaintiff filed\dotion to Strike Intervenor Defendants’
Motion for Summary Judgmean the basis that it fell outside the timeframe allowed under the
Court’s scheduling order. On February 15, 2017, Defendants féatian for Summary Judgment
incorporating all arguments, points and authorities containBef@ndants’ Response to Plaintiff's
Motion for Summary Judgmeand those presented at oral argument on February 3, 2017. On
February 16, 2017, Plaintiff filedMotion to Strike Defendant®otion for Summary Judgmer@n
February 21, 2017, Intervenor Defendants fild&Rleaponse to Plaintiff's Motion to Striken
February 16, 2017, Plaintiff filedReply in Support of the Motion to Strike

No trial dates are pending.
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Opinion

|. Because Intervenor DefendantsMotion to Dismissunder ORCP 21 A was not timely
filed, it is denied.

ORCP 21 A sets out several grounds upon which a party may move to dismiss an action due to a
deficiency in the pleader’s claim. ORCP 21 A(8) allows a party to move for dadrfosgailure

to state ultimate facts sufficient to constitute a claim for religerAbtely, if a case has been

filed past the date set by a statute of limitations, the defendant may ndisentss under ORCP

21 A(9).

Notably, a “motion to dismiss making any of these defenses shall be made bedoiagl

ORCP 21 A. Put another way, a motion to dismiss under either ORCP 21 A(8) or ORCP 21 A(9)
must be filed before a defendant files their answer. ORCP 21 A. A motion under ORCPt21 mus
be denied as untimely if filed after a responsive pleading. In this caseemieiDefendants

filed theirMotion to Dismissunder ORCP 21 on December 12, 2016, three days after filing their
Answer Consequently, their ORCP Rlotion to Dismisss untimely and must be denied.

Intervenor Defendants raised the affirmative defenses of subject matdicfion, failure to

state a claim, failure to commence within time authorized by statute h#imDecember 9,
2016Answer Although raising these affirmative defenses assists in preservaigingrthose
defenses in a responsive pleading does not constitute a motion under ORCP 21. A motion is
different than a responsive pleading. ORCP 13 A provides that “pleadings arettée wri
statements by the parties of the facts constituting their respedines@nd defenses.” By
contrast, an “application for an order is a motion.” ORCP 14 A. Thus, Intervenor Defendants
have adequately preserved their affirmative defenses under ORCP 21 Agimgalem in their
answer, even if the answer cannot function as a motion.

In sum, because Intervenor Defendants filed their ORORAibn to Dismissfter their
Answer this Court denies those motions as untimely.

Il. Intervenor Defendants’ untimely Motion to Dismisscannot be treated as a Motion
for Summary Judgment.

At the hearing on the parties’ motions, Intervenor Defendants orally movedrfonary

judgment, requesting the Court treat Intervenor Defendifugon to Dismisas a motion for
summary judgmentORCP 14 B requires that “Every motion, unless made during trial, shall be
in writing, shall state with particularity the grounds therefor, and shdibgh the relief or order
sought.” ORCP 14 A. However, ORCP 12 B allows the Court to disregard any erroratrimefe
the proceedings “which does not affect the substantial rights of the adveyse@RCP 12 B.
Thus, this Court must consider whether it may treat Intervenor Defendéotteh to Dismissas

a motion for summary judgment.

! Note, however that “A motion for summary judgmenhot the appropriate procedure to raise the isbudether
a pleading failed to state a cause of action issnder ORCP 21 ARichards v. Dahl289 Or 747, 752, 618 P2d
418, 421 (1980).
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Oregon Courts have repeatedly held that, “it is improper to grant summanygotiyua
sponte. MacLand v. Allen Family Trus207 Or App 420, 426-27, 142 P3d 87, 91 (2006).
However, Oregon Courts,

have treated a motion to dismiss, even one limited to the pleadings, as a motion for
summary judgment when the parties themselves treated the motion to dsmis®aon

for summary judgmentee L.H. Morris Electric v. Hyundai Semiconducgi3 Or App

54, 61-63, 125 P3d 1 (2005¢yv. den.341 Or 140, 139 P3d 258 (2006) (treating motion

to dismiss brought under ORCP 21 B (judgment on the pleadings) as a motion for
summary judgment where both parties submitted evidence outside the pleadings, without
objection, and the trial court relied on that evidence in its rullkelly v. Olinger Travel
Homes, Inc.200 Or App 635, 641, 117 P3 d 282 (2005) (sacfe)creeninger v.
Cromwell,127 Or App 435, 439, 873 P2d 377 (1994) (court improperly treated motions
for summary judgment as motions to dismiss absent parties' consent).

MacLand 207 Or App at 426—27. The question therefore is whether all parties adequately treated
Intervenor DefendantdViotion to Dismisss a motion for summary judgment.

ORCP 47 describes detailed procedures for summary judgment, including tiraéidimsiand
requirements for affidavits and counter-affidavits. Under summary judgthentoving party

has the burden to show that there is no genuine issue of material fact. ORCP 47. By, eontra
motion to dismiss for failure to state ultimate facts sufficient to consttwiaim or for failure to
commence within statute of limitations is directed only at the face of the pie8éieORCP 21

A. When moving for dismissal under ORCP 21 A(8-9), a party cannot submit affidavits or other
evidence outside the pleadings to show why a complaint fails.

Only where an ORCP 21 A motion is accompanied by supporting affidavits and e>éidditsyr
to matters outside the pleadings may the court, upon its discretion, convert a motsoni$s th
a motion for summary judgment under ORCP 43€&e Macland207 Or App at 426—429 (courts
can treat a motion to dismiss as a motion for summary judgment when the partisslves
treated the motion to dismiss as a motion for summary judgment).

In this case, the parties did not treat the Intervenor Defenddatsin to Dismis@as a motion

for summary judgment. Intervenor Defendamtisition to Dismissvas accompanied by exhibits
describing events contained within Plaintiffppeal of Failure to Conduct Review of Proposed
Charter Amendmentsiowever, the motion was not accompanied by supporting affidavits
pertaining to matters outside the pleadings. Neither Plaintiff's nor DeféadRagponses to
Intervenor Defendants’ ORCP 21 Motion to Dismigse accompanied by any affidavits or
exhibits. Plaintiff’'s and DefendantResponsedispute theMotion to Dismissising ORCP 21
procedures, rather than responding to the motion under the mechanisms allowed by ORCP 47.

Intervenor Defendantdotion to Dismissannot be procedurally rescued by reinterpreting it as

a motion for summary judgment. The Court cannot convert the ORCP 21 motion into an ORCP
47 motion because the parties have not adequately treated Intervenor Defévidaoitsto

Dismissas a motion for summary judgment. To do so now would adversely affect adverse
parties’ substantial right&eeORCP 12 B. Thus, this Court does not construe Intervenor
Defendants’ untimelyotion to Dismisss a motion for summary judgment.
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lll. Both Defendants’ and Intervenor Defendants oral motions for summary jdgment
are denied as procedurally lacking.

At hearing on the parties’ motions, Defendants and Intervenor Defendantsooaty for
summary judgment under ORCP 47. ORCP 47 provides in great detail the procedural
mechanisms by which summary judgment is obtained. ORCP 12 A provides that “Eteny, m
unless made during trial, shall be in writing, shall state with partityke grounds therefor,

and shall set forth the relief or order sought.” Defendants’ oral motion complibémeith the
general guidelines for motions practice under ORCP 12 B nor the stringent respigemder
ORCP 47 for obtaining summary judgment. Consequently, the Court denies Defendants’ and
Intervenor Defendants’ February 3, 2017 dfalttions for Summary Judgment

IV. This Court denies Plaintiff’'s Motion to Strike Intervenors Defendants’ Cross-Motion
for Summary Judgmenand Motion to Strike Defendants’ Cross-Motion for
Summary Judgment.

In this case, Defendants and Intervenor Defendants each filed cross matismsmary
judgment after the date designated by the Court’s scheduling order. Althoegtb#iated
filings did not comply with the Court’'s scheduling order, this tardiness is not fat&lPQR B
allows the Court to disregard any error or defect in the proceedings “which d@dtenbthe
substantial rights of the adverse party.” Any party may file a motiorufongary judgment
unless trial is scheduled within sixty days ORCP 47 C. In this case, no taalhdate been
scheduled.

Thus, despite the Court’'s December 14, 2016 scheduling order, both Defendant and Intervenor
Defendants’ cross motions for summary judgment are timely under ORCRa#itifRvas

provided twenty days to respond to Defendants and Intervenor Defendants’ cross rotions f
summary judgment. The record reflects that all parties provided extenisifreghand oral

argument prior to this Court’s ruling. The Court denies Plaintifiigions to Strike Defendants’

and Intervenor Defendants’ Cross-Motions for Summary Judgment

V. These procedural matters having been dealt with, the Court now turnsotthe
parties’ cross motions for summary judgment. In considering the pares’ cross
motions for summary judgment, this Court must evaluate whether ORS 203.725
applies to Lane County, and if so, what obligations are imposed by the statute.

Under the Oregon Constitution, Oregon voters are afforded substantive rights to conduct
initiatives and referendums. Or Const, Art IV 82(b). The initiative power is therpmiwe
gualified voters to propose new legislatitcth. The referendum power is the power of qualified
voters to approve or reject any act, or part of an act, of the Oregon Legidtht&r(3)(a).

Under Article VI, 810 of the Oregon Constitution, otherwise known as the “home rule”
constitutional amendment, the right to conduct initiatives and referendums is agplioabke
legal voters of every county relative to the adoption, amendment, revision or repealufty
charter.”

Broadly speaking, there are four steps for a prospective petition to becometaa eharter
amendment. First, the petitioner shall file a prospective petition with the cdarky@RS
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250.165(1). The process for submitting a prospective petition is described further in ORS
250.165. Next, the county clerk makes the constitutional determination of whether the
prospective petition complies with the same subject rule. ORS 250.168(1). If the cotlty cle
determines that the prospective petition complies with the same subject raleytie clerk
authorizes circulation of the petition, and follows the process under ORS 250.175 fortjmepara
of the ballot title. ORS 250.168(2). The county clerk shall also publish a statemehethat
initiative measure has been determined to meet the constitution’s same sudjsquirement.
ORS 250.168(1). After the requisite number of signatures are obtained, as eithibeddxscthe
county charter or by ORS 250.205, the initiative is filed with the county clerk fortgsigna
verification. ORS 250.215. After the signatures are verified, the measure is theéovaethe
next statutorily available election. ORS 250.251.

While voters have the substantive right substantive rights to conduct initiatidegferendums,
the legislature retains the power to regulate the manner in which those subsigintisvare
executedSeeOr Const, Art VI, 8 10 (“The Legislative Assembly shall provide by law a method
whereby the legal voters of any county, by majority vote of such voters votirgithatr any
legally called election, may adopt, amend, revise or repeal a county ¢harter.

Under Article VI 810 and ORS 203.720, a county may choose to follow one of two general
frameworks governing the exercise of initiative or referendum poBeeORS 203.720

(allowing counties to develop methods to adopt, amend, or revise a clsmtea)sdORS

250.155(1) (allowing county charters to provide alternate methods for the exariidiative or
referendum powers). A county may be designated as a “non-home rule” county, idedalec
follow general state statutes found in ORS 250.155 through 250.185 to administer the ekercise
initiative or referendum powers. ORS 250.155(2).

Alternately, a county may elect to become a “home rule” county, and therglgy deeir own
process for the exercise of initiative or referendum powers. ORS 250.155(1). Undauleome
generally, “[T]he county charter and legislative provisions relating torttemdment, revision or
repeal of the charter are deemed to be matters of county concern andesiadlloper any
conflicting provisions of ORS 203.710 to 203.770 and other state statutes.” ORS 203.720.

However, ORS 203.720 also provides an exception to the general rule that mattersyof count
concern or relating to amending the county charter take precedence oveagitgs.2Jnder this
exception, even where the exercise of initiative or referendum powers isigd\Br home rule
provisions in a county charter, the exercise of those powers remain subjete thadtde when
“specifically provided by conflicting state statutes first effecafter January 1, 19610RS
203.720.

Lane County generally operates as a “home rule” county. Lane County Hom€ERarter
Preamble; Chapter Il § 6. Because Lane County generally operates undertiefthe terms
of the county charter and legislative provisions relating to the amendmentmemisepeal of
the charter generally prevail over state statutes, unless an exceptidicapeapplies. ORS
203.720.

The Lane County Charter provides that “elections on local matters will be depgb/ing state
laws on the subject, unless legislation adopted pursuant to the Lane County Charter fwovides

OPINION AND ORDER - Page 7 of 15



the contrary.” Lane County Home Rule Charter Chapter VI § 29(1) and (2). Laney®@asnt
adopted Lane Code 2.625(1), which provides the manner of conducting initiatives)defese
and elections. Specifically Lane Code 2.625(1) dictates that initiativesgmelflums, and

elections “shall be as provided with respect to County measures for non-HoeneoRnties

under State law.” Thus, although Lane County generally operates as a “hchoeuaky, Lane
County’s exercise of initiative or referendum powers remains governdu lpydcedures found

in ORS 250.155 through 250.235. Consequently, Lane County acts as if it were a “non-home
rule” county for purposes of exercising its initiative and referendum powers.

ORS 203.725, which sets forth the separate vote and single subject rules, falls wihin OR
Chapter 203, which addresses “home rule” procedures. Given that ORS 203.720 allows county
charter to prevail over state law, and that Lane County’s Charter and LandiCtatke that

initiatives, referendums, and elections shall be governed by procedures four8 260.155

through 250.235, it would appear as if ORS 203.725 was inapplicable to Lane County. However,
the legislature expressly dictated that the provisions of ORS 203.725 preempt allotauters,
providing,

(3) Notwithstanding any county charter or legislation enacted thereundesethisn
shall apply to every amendment of a county charter and shall take precedence ahd preva
over any conflicting provisions in a county charter or in legislation en#utedunder.

ORS 203.725 was enacted in 1983. As noted above, ORS 203.720 allows a state statute to
preempt county charters when (1) the legislature specifically providesgemption and (2) the
prevailing state statute was enacted after 1961. Thus, ORS 203.725(3) specikeatipts all
county charter provisions and imposes a mandatory requirement that any proposedearnendm
a county charter must comply with the separate subject and separate vote rules

Accordingly, ORS 203.725 applies to Lane County’s Charter amendment process. A proposed
amendment to Lane County’s Charter that does not comply with the two requirem®RS of
203.725 may not lawfully appear on the ballot.

VI. The duties of the Lane County Clerk to certify compliance with ORS 203.725pen
at different times depending on whether one examines compliancetithe
“single subject” or the “separate vote” rules.

The subject of this litigation, the “single subject” and “separate vote” rulespodified within

ORS 203.725. The rules represent an effort to ensure that voters are allowed to detkdysepa
upon each subject of a proposed law or amendment, so that each vote represents a voters will as
to one changeSee Armatta v. Kitzhabe327 Or 250, 272, 959 P.2d 49, 61 (1998) (discussing

Art. XVII, 8§ 1 of the Oregon Constitution, which provides a separate subject and vote
requirements for proposed amendments to the Constitution) (disagreed with on other)grounds
Specifically, ORS 203.725(1)-(2) provide,

(1) A proposed amendment to a county charter, whether proposed by the county

governing body or by the people of the county in the exercise of the initiative power,
shall embrace but one subject and matters properly connected therewith.
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(2) When two or more amendments to a county charter are submitted to the efectors o
the county for their approval or rejection at the same election, they shall be stiexiibm
that each amendment shall be voted on separately.

Although the single subject and separate vote rule concern the same aintetligripbses a
more stringent standard than does the single subject requirement,” and in effeopasses the
less stringent single subject rule within its scdja@atta 327 Or at 272. Indeed, “a proposed
amendment that satisfies the broad standard for embracing a single saobgtbeless may
violate the separate-vote requiremeid."at 277, 959 P2d at 64. In evaluating whether a
requirement satisfies the separate vote rule,

we do not search simply for a unifying thread to create a common theme, thought, or
purpose from a melange of proposed ... changes. Instead, we inquire whether, if adopted,
a proposal would make two or more changes ... that are substantive and are not closely
related. If so, the proposal violates the separate-vote requirement ... becausdd it w
prevent voters from expressing their opinions as to each proposed change separately

Meyer v. Bradbury341 Or 288, 296-97, 142 P3d 1031, 1036 (2006).

The separate vote rule as set forth by the Oregon Supreme Court involves tethaealysis,

and focuses on the particular changes made to the governing document. First, the one must
identify “the changes, both explicit and implicit, that a proposed measure puporéke to

the” charter amendmend. at 606. Second, if there are multiple changes, it must be determined
“whether they are ‘substantive’™ changés. Third, if there are substantive changes, then it must
be determined whether they are closely reldtkd.

Notably, ORS 203.725 is silent regarding when the duties to determine compliancaglgh s
subject and separate vote requirement arise. Nothing in ORS 203.725 imposes a deadline by
which the county clerk must act in reviewing proposed initiatives for compliaticéORS

203.725.

However, ORS 250.168 describes the specific obligations of county clerks in reyewin
prospective petition for an initiative measure for compliance with the singjecs rule,

although the statute does not address the separate vote requirement. Asddaimisse_ane

County elections are governed by procedures found in ORS 250.155 through 250.235. Thus, the
single subject rule as described in ORS 203.725(1) is satisfied when a countglterk the

rules set out in ORS 250.168.

ORS 250.168 describes the specific obligations of county clerks in reviewing for ancpli
with the one subject rule as a constitutional evaluation, and provides a proceduralfafoew
that determination. ORS 250.168 mandates that, “Not later than the fifth busines®day af
receiving a prospective petition for an initiative measure, the county tlelikdetermine in
writing whether the initiative measure meets the requirements of sec&yfd}, Article 1V, and
section 10, Article VI of the Oregon Constitution.” ORS 250.168(1). Those constitutional
provisions require compliance with the single subject rule.
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Neither Oregon Constitution Article IV section 1(2)(d) nor Article VI, sectlO are notably
loquacious in prescribing the required contents of an initiative petition. OregontGorsti
Article IV section 1(2)(d) articulates in relevant part:

An initiative petition shall include the full text of the proposed law or amendmeme to t
Constitution. A proposed law or amendment ... shall embrace one subject only and
matters properly connected therewith.

Similarly, Article VI, section 10 of the Oregon Constitution provides the minimuntioaienal
requirements for an initiative petition to be circulated:

To be circulated, referendum or initiative petitions shall set forth in fulllibeer or
legislative provisions proposed for adoption or referral. Referendum petitionsishiaé
required to include a ballot title to be circulated.

Unlike Oregon Constitution Article XVII, section 1, which discusses the prooessiending

the constitution and imposes a single vote requirement on proposed constitutional amendments
there is no constitutional provision requiring a proposed charter amendment to cothphewi
separate vote rule.

Thus, under the ORS 250.168 mandate, all a county clerk must certify prior to the signature
circulation of a proposed initiative in Lane County is that (1) the proposed inititdies she

full provisions for proposed adoption and (2) the proposed amendment embraces one subject
only. This reading of ORS 250.168 is supported by the title of the statute — “One Subject
Determination.” The decision to certify a proposed initiative for cirauteis a constitutional
determination, and ORS 203.725(1)’'s mandate requiring compliance with the one subjsct rule i
executed by the enabling statute — ORS 250.168.

By contrast, the separate vote mandate of ORS 203.725(1) is not constitutionallydrexinee
context of charter amendments and exists only as a creature of statuteuiityeclerk’s
mandate to confirm that a proposed initiative complies with the constitution does owipass
any duty to confirm the proposed initiative complies with the separate vote QRS
203.725(2).

ORS 203.725 (2) does not explicitly proscribe any procedural mechanisms a cedntyucst

follow to ensure compliance with the separate vote rule. Put another way, ORS 203.725(2) is not
self-executing, and no other statute executes its separate vote mandateerHihedext of ORS
203.725(2) is instructive as to the timing of when the “one vote” mandate arises as applied to a
proposed charter amendment. ORS 203.725(2), which contains the separate vote rule, require

When two or more amendments to a county charter are submitted to the electors of the

county for their approval or rejectioat the same election, they shall bessbmittedthat
each amendment shall be voted on separately.

ORS 203.725(2) (emphasis added).
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As described above, there are firm procedural thresholds for when a proposed amemdment t
county charter may be submitted to the voters for approval. There are mamggtepsd for a
proposed initiative to become an enacted charter amendment, and the duties of a agunty cle
with respect to county elections are a “series of decisid@ilés’v. Roberts302 Or 6, 13, 725

P2d 86, 890 (1986) (describing the duties of the Secretary of State with respect to ballot
measures as a “a series of decisiorsgg also State ex rel. Fidanque v. Paulus, sug89d,0r at
716 n. 5, 688 P2d 1308ee also OEA v. Roberts, supdd1 Or at 232-35, 721 P2d 833.

The county clerk does not have a duty to ensure that the proposed amendment satisfies the
separate vote rule until, at a minimum, the proposed initiative has validly beeateidciar
signatures, those signatures have been verified, and the proposed amendment igdstabtinét
electors of the county for their approval or rejectiantler a vote. ORS 203.725(2). The earliest
point in which the proposed amendment must satisfy the one vote rule is when it is submitted t
the votersld. Consequently, a county clerk acting under ORS 250.168 is not required certify that
a proposed initiative complies with the separate vote provision of ORS 203.725(2) prior to
approving it for signature circulation. ORS 203.725(2) does not impose a duty upon county
clerks to do any type of review of a charter amendment petition prior to thefsaymature
gathering, or during the signature gathering process.

In sum, when a proposed initiative is submitted to the county clerk, the only non-disangti

duty that ripens is the duty to review for single subject compliance under ORS 250.1i&8. At
moment, the single subject rule in ORS 203.725(1) is satisfied if a county clerk fdil®ws t
procedures in ORS 250.168. The separate vote rule in ORS 203.725(2) is not implicated until
later in the process. The duty to review for compliance with the separateiloti®es not ripen
until signatures have been verified and the proposed amendment is submitted to the voters.

Because ORS 203.725 describes two standards a proposed petition must comply with— the single
subject and the same vote rules — this Court separately analyzes Pldag#l'slaim to

determine whether Defendants violated any duty to conduct review for comphah@RS

203.725.

VIl.  Because Defendants fulfilled their obligation as a matter of law withegards to
reviewing the petition for compliance with the one subject rule, Rlintiff is not
entitled to summary judgment in relation to ORS 203.725(1). Defendants’ and
Intervenor Defendants’ Motions for Summary Judgmerdre granted in part with
respect to Plaintiff's claim under ORS 203.725(1).

With the foregoing legal framework in mind, this Court now examines the procdg#mtpan
appeal challenging the decision making of an elected official. When an\agbparty files a

claim against an election official regarding a decision, rule, or order, ORS 246.840{&)s
subject matter jurisdiction on the Circuit Court. Under ORS 246.910(1), “any person agversel
affected by” any “act or failure to act” or “any order, rule, directvénstruction made” by “a
county clerk ... or any other county ... official under any election law” may “apgpesdfrom to
the circuit court for the county in which the act or failure to act occurred.” Ubidegon law,

any registered voter qualified to vote in the affected county has standingrnteoccman appeal
under ORS 246.910(1). In this case, it is uncontested that Plaintiff is a Lane Cowstbreegi
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voter. Plaintiff alleges they have been aggrieved by Defendants’ feslawanduct pre-
circulation review of whether three proposed initiatives’ comply with both the onecsullg of
ORS 203.725(1).

Summary judgment in Oregon is appropriate when there is no genuine issue as &beaiay m
fact and the moving party is entitled to judgment as a matter of law. ORCP 47r€isThe
genuine issue as to any material fact if, “based upon the record before thaexsed in a
manner most favorable to the adverse party, no objectively reasonable juror aounlcret
verdict for the adverse party on the matter that is the subject of the motion foasumm
judgment.”ld. A “material” fact under this standard is one that might affect the outcome of a
case.

Plaintiff's Appeal of Failure to Conduct Review of Proposed Charter Amendsteyss the
contours of whether Plaintiff, Defendants, or Intervenor Defendants atlec:txi judgment as a
matter of law. In hig\ppeal of Failure to Conduct Review of Proposed Charter Amendments
Plaintiff “prays for judgment against defendants directing them to comphytiagt County’s

duty to conduct pre-election review of pending charter amendments for corephdh@®©RS
203.725, and to do so at a reasonable time in light of voters’ statutory rights to challenge
defendants’ determination.” Although this prayer is couched in the format of a fwaye
declaratory judgment, it requests a form of injunctive relief. Namely, theeprequests an order
requiring directing Defendants to comply with their duties to review pendisugech
amendments for compliance with ORS 203.725.

In considering the parties cross motions for summary judgment, the questionhisnviiatntiff

is, as a matter of law, entitled to an order requiring directing Defendaramfaycwith their

duties to pending charter amendments for compliance with ORS 203.725(1). To comply with the
single subject mandate, a county clerk in Lane County must follow the singletsabjew
procedures outlined in ORS 250.168. Under the ORS 250.168, all that a county clerk must
certify prior to the signature circulation of a proposed initiative in Lane Cosititiat (1) the

proposed initiative states the full provisions for proposed adoption and (2) the proposed
amendment embraces one subject only.

Here, it is uncontested that Defendants followed the ORS 250.168 review procedures and have
approved the proposed initiatives for signature gathering. Defendantseddtidi proposed
measures for compliance with the single subject rule in ORS 250.168, and Oregon Gaomstituti
Article IV section 1(2)(d), and Article VI, section 10. Defendants approvesdigimature

gathering. Thus, necessarily, Defendants have complied with the one subjeermeqtiwithin

ORS 203.725(1) by reviewing the proposed measures for compliance with ORS 250.168, and
Oregon Constitution Article IV section 1(2)(d), and Article VI, section 10. budats have not
violated any duty as a matter of law. Therefore, Plaintiff is not entitled twder requiring

directing Defendants to comply with their duties to pending charter amendmeotsrpliance

with ORS 203.725(1).

Consequently, Plaintiff is not entitled to summary judgment, andMuwion for Summary
Judgments denied with respect to their claim for relief under ORS 203.725(1). With respect
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Plaintiff's claim for relief under ORS 203.725(1), both Defendants’ and Interverfen@ants’
Motions for Summary Judgmearie granted.

VIIl. Because Defendants’ duty to review for compliance with the separate vote
provision does not ripen until the proposed amendment is to be submitt¢o the
voters, Plaintiff's claim under ORS 203.725(2) is not justiciable, and is thefore
dismissed under ORCP 21 G(4).

In considering the parties written cross motions for summary judgment, the Gmaitonsider
whether, as a matter of law, Plaintiff is entitled to an order requirnegtthg Defendants to

comply with their duties to pending charter amendments for compliance wittRQBRE25(2). It

is uncontested that Defendants declined to review the proposed measures farnmnvalin

the separate vote provision in ORS 203.725(2) prior to certifying the proposed measures for
circulation. The charter amendments have yet to obtain the requisite numberbifrgigto be
submitted for a vote, and those signatures have yet to be verified. Thus, none of the proposed
charter amendments are eligible to be voted on.

ORS 203.725(2) does not impose duty upon county clerks to conduct a separate vote review of a
charter amendment petition for compliance with the separate vote rule prior tartioé s

signature gathering. Instead, the earliest time that the proposed amenursesatisfy the

separate vote rule is when the proposed amendment is “submitted to the electocswfitthe

for their approval or rejectioninder a vote. ORS 203.725(2). Because the proposed charter
amendments have neither gathered sufficient signatures nor been submittetsidedtmdants

have not violated election duties as county clerks under ORS 203.725(2). Indeed, no duty to
review a proposed charter amendment’s compliance with ORS 203.725(2) hpsryed ri

Because the county clerks’ duty to review a proposed amendment is not ripe untipibeepr
amendment is submitted to the electors, this aspect of the case is not ripeetfor Because the
separate vote portion of this case is not ripe for review, Plaintiff is not dribteummary
judgment.

Within the doctrine of justiciability, ripeness refers to the requirementtibet be an actual

injury to the individual invoking the judicial power, as opposed to a hypothetical iB§ack v.

City of Portland 202 Or App 360, 122 P3d 131 (2005). The test for whether a claim is ripe and
therefore justiciable is whether an actual existing state of faetstéms a party’s legal rights.
Brown v. Oregon State Ba293 Or 446, 449, 648 P2d 1289, 1292 (1982).

Whether a claim is justiciable is a jurisdictional question, properly underst@rdissue of a

trial court’s subject matter jurisdiction over a claBeck 202 Or App at 367—68. Ripeness is an
issue that is jurisdictional in nature and may be raised at any time. Mewtasipecthat an event
might occur, does not confer the Court subject matter over alda¥éhen a case is not ripe, the
Court lacks subject matter jurisdiction over the issue. A Court has a duty on its own toti
refuse to proceed and must dismiss the action if the alleged facts do nbegdeurt subject-
matter jurisdiction. ORCP 21 G(4).

The facts as they exist at present do not provide this Court subject mattectionsolver the
merits of the separate vote aspect of this case. There is no way of knowihgrveodficient
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signatures will be gathered and verified on any of the proposed petitions. It is merely
hypothetical whether the county clerks’ duty to review any proposed amendorents
compliance with the separate vote rule will ever ripen. There is no way of knowethewv, at
the time any proposed amendments are submitted to the voters, if the county wibhadweted
review for compliance with the separate vote rule. It is merely hypo#th@thether or not the
county clerks will fulfill their duty to review.

Thus, because the present facts raise only hypothetical issues about the separale rather
than ripe disputes, this Court lacks subject matter jurisdiction and dismisspsertion of the
case pursuant to ORCP 21 G(4). Additionally, because it is improper to “to granasgmm
judgment for lack of subject matter jurisdiction,” this Court denies Defendarddhéervenor
DefendantsMotions for Summary Judgme®pada v. Port of Portland5 Or App 148, 150,
637 P2d 229, 230 (1981).

In sum, the separate vote aspect of Plaintiff's claim under ORS 203.725(2) is mtdlpiesti
because 1) the county clerks do not have a present duty to review for compliante with t
separate vote mandate; 2) their duty will not ripen unless and until sufficiaatisigs are
gathered, signatures are verified, and the proposed amendment is ready toitbedstdothe
voters; and 3) there is no way of knowing whether the county clerks will at that pdinede

or conduct any reviews for compliance with the separate vote rule. Thus, becanisé# $|

claim under the separate vote provision of ORS 203.725(2) is not ripe, this Court dishaisses t
portion of the claim pursuant to ORCP 21 G(4).

Order

The Court holds that ORS 203.725 applies to Lane County’s Charter amendment process. The
Court finds as a matter of law that the Defendants have not violated the singt® grdyesion

in ORS 203.725(1) because they have previously conducted a single subject review uder OR
250.168, section 1 (2)(d), Article IV, and section 10, Article VI of the Oregon Cortitdthe

Court dismisses the remainder of Plaintiff's claim under ORS 203.725(2) bebause t
Defendants do not yet have a present duty to review the proposed amendments for compliance
with the separate vote rule. The County Clerk’s duty to review a proposed chameinznés
compliance with the separate vote rule in ORS 203.725(2) arises when suffioiatirgg are
gathered, those signatures are verified, and the proposed amendment is besslylimitted to

the voters. Until that duty ripens and the Defendants either decide to or deckhatts anerely
hypothetical whether a judiciable controversy will ever exist.

IT IS HEREBY ORDERED that Intervenor Defendar#otion to Dismissunder ORCP 21 A(8)
& ORCP 21 A(9) is hereby DENIED.

IT IS HEREBY ORDERED that Defendants’ oral motion kdotion for Summary Judgmeist
DENIED.

IT IS HEREBY ORDERED that Intervenor Defendants’ dvigtion for Summary Judgmeist
DENIED.
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IT IS HEREBY ORDERED that Plaintiff's Motion to Strike Intervenor Defendants’ Motion for
Summary Judgmerg DENIED.

IT IS HEREBY ORDERED that Plaintiff's Motion to Strike Defendants’ Motion for Summary
Judgments DENIED.

IT IS HEREBY ORDERED that Plaintif’'s Amended Motion for Summary Judgiment
DENIED.

IT IS HEREBY ORDERED that Defendants’ Motion for Summary Judgis€BRANTED IN
PART, as pertaining to the portion of Plaintiff's claim under ORS 203.725(1)’s single subject
rule.

IT IS HEREBY ORDERED that Defendants’ Motion for Summary JudgiseDENIED IN
PART, as pertaining to the portion of Plaintiff's claim under ORS 203.725(2)’s separate vote
rule.

IT IS HEREBY ORDERED that Intervenor Defendants’ Motion for Summary Judgsent
GRANTED IN PART, as pertaining to the portion of Plaintiff's claim under ORS 203.725(1)’'s
single subject rule.

IT IS HEREBY ORDERED that Intervenor Defendants’ Motion for Summary Judgsent
DENIED IN PART, as pertaining to the portion of Plaintiff's claim under ORS 203.725(2)’s
separate vote rule.

IT IS HEREBY ORDERED that the portion of Plaintiff's claim relating to Defendants’
compliance with ORS 203.725(2)’s separate vote rule is DISMISSED pursuant to the Court’s
authority under ORCP 21 G(4).

IT IS FURTHER ORDERED that Defendants shall prepare a limited judgment of dismissal
which shall, by reference, incorporate this Opinion and Order.

SIGNED:

Signed: 3/9/2017 09:25 AM

@ TM

Karsten H. Rasmussen, Circuit Court Judge

Prepared by: Molly R. Silver
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