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The Depertment strongly cautions against pursuing legislation that seeks to directly or Indirectly
ffect what s expressly foreclosed by the Federal Communications Commission's (“FCC™)
recent pet-neutrality order.' The recent order contains explicit preemption provisions that limit
the states’ ability to regulate internet traflic, In relevant part, the Order reads;

We therefore preempt any state or local measures that would
effectively impose rules or requirements that we have repealed or
decided to refrain from imposing in this order or that would
impose more stringent requirements for any aspect of broadband
service that we address in this order. Among other things, we
thereby preempt any so-called ‘economic’ or ‘public utility-type*
regulations, including common-carriage requirement akin to those
found in Title If of the [federal Telecommunications Act] and its
implementing rules, as well as other rules or requirements that we
repeal or reffain from imposing today because they could pose an
obstacle to or place an undue burden on the provision of broadband
Internet access service and conflict with the deregulatory approach

we adopt today,™
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The FCC found that various sections of the federal Telecommunications Act, the so-called
“impossibility exception,™ and various federal court decisions all provide independent legal
suthority for the FCC to preempt any state or municipal laws that impose rules or requirements
that would reverse the FCC's general deregulatory spproach to controlling internet traffic and
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directly or indirectly regulate intemnet traffic or impose state-specific net neutrality requirements.
Therefore, a state legislative bill that seeks to reverse or partially countermand the FCC’s ruling
on net-neutrality would likely run afoul of the preemption provisions of the FCC's order, thus
giving rise to very strong grounds for a challenge to the state’s action in federal court. Aay
intemet service provider, including wireless phone carriers, would be able to challenge such a
law in federal court. _

While the FCC is a federal administrative agency whose orders are subject to review by the
federal courts, and which can be mooted by Congressional action, the federal courts in recent
yemhavebeengeoerdlydeferenﬁalmFCCordmthathavebeenchallmged. While the FCC’s
ordcrlenvaspaceformteswactwithinﬁniruadiﬁomlsphmofremuuoryjmisdicdon
(fraud, taxation, and commercial dealings), a federal court is likely to be highly skeptical and
disinclined to uphold any law that directly or indirectly® seeks to legislate or regulate net-
neutrality. The fairly recent decision from the federal Second Circuit Court of Appeals in the
Vermont Yankee litigation serves as an example of how such efforts can be costly to the state
with no gain.® For all of these reasons the Department strongly cautions that any sort of net-
neutrality law passed by a state would almost certainly result in a costly and protracted lawsuit in
federal court with slim prospects of the state prevailing.

As an alternative to state legislative action discussed above, it may be more productive for the
Vermont General Assembly and the Governor to join in issuing a resolution expressing support
for reversing the recent action by the FCC concerning net-neutrality.
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regulate the intrastate lalgecu of 8 servioe without affecting interstate communications and (2) the Commission
determines that such regulation would intecfere with federal regulatory objectives.” /d. at ] 198,
“1d ot 7Y 197-204.
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