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Re: Effect of HB 4078 on future reserve mapping in Washington County

Dear Mr. Ralston:

The Metro Council office forwarded me your email dated June 16, 2017 inquiring about
the status of Metro’s authority to map urban and rural reserves in Washington County
in light of the legislature’s enactment of House Bill 4078 in 2014. 1 have also reviewed -
the opinion letter from the Legislative Counsel's office dated April 18, 2016 regarding
this subject. I agree with the conclusion in the Legislative Counsel opinion, but I believe
that opinion is being interpreted too broadly by some stakeholders. For the reasons
described below, the practical effect of HB-4078 on Metro’s mapping authority in
Washington County is actually fairly minimal, particularly in the next 10 to 15 years.

The Legislative Counsel opinion correctly concludes that those areas in Washington
County that were specifically described and mapped by the legislature in HB 4078 may
only he redesignated through future legislative action. Because those areas are now
defined by statute; legislation would be required to change their status. However, that -
does not mean that the legislature has eliminated Metro’s authority to map urban and
rural reserves in Washington County. Metro still has the authority to make reserve
designations on lands that are not specifically described in HB 4078, and still has the
authority to expand the urban growth boundary (UGB) onto lands thatare designated

as urban reserve in Washington County.

The text of HB 4078 is now codified in ORS 195.144. The mapping component of the
statute consists of three parts: subsection (1) adopts the Metro and county map of rural
reserves, with one small change from rural to undesignated in Area 5C (affecting 28
acres) and other more extensive changes from rural to urban; subsection (2) adopts the
Metro map of urban reserves, but makes changes adding some land into the UGB,
changing some from urban to rural, and changing about 86 acres in Area 8B north of
Hillsboro from urban to undesignated; and finally, subsection (3) adopts numerous
changes of areas from undesignated to rural reserve.
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Thus, a close review of the statute reveals that only two undesignated areas are
spedifically mapped by HB 4078, totaling approximiately 104 acres. Because those two
parcels are now listed in ORS 195.144 as being undesignated, further legislation would
be required to change them to urban reserve. However, HB 4078 does not affect the
remaining 2,550 acres of land adjacent to the UGB in Washington County that were left
undesignated by Metro and the county in the 2011 reserve. decisions, Therefore,
Metro's land use authority regarding the vast majority of undesignated areas is not
impacted by HB 4078.

Tt is true that exigting rural and urban reserve designations that were made by HB 4078
would require lagislation authorizing any changes. However, the statute allowing the
creation of rural reserves states that their purpose is to provide long-term protection
for significant agricultural and natural resotrte areas. Under state law, rural reserves
are to be protected from urbanization for atleast 50 years, and any potential changes to
those designations would seem highly unlikely anytime soon. It is also Important to
recognize that the only changes that Metro is likely to make to urban reserves in
Washington Countywould be to fnclude portions of those areas as part of a UGB
expansion, and Metro’s separate statutory authority to amend the UGB to include urban
reserves is not impacted by HB 4078.

For thege reasons, the primary practical affect of HB 4078 on Metro’s authority is to
prohibit the remapping of approximately 104 acres of undesignated land in Washington
County. The intergovernmental agreement between Metro and Washington County
provides that urban and rural reserve designations will be reviewed 20 years after their
. original adoption, which would be in 2031 If there is a nieed to change those 104 acres
. to am virban designation, or to change urban and rural designations that were adopted
in F{B 4078, legislation would be required.

Please let me know if I can }ielp provide any further tlarification.

- Sincerely,

Roger A, Alfred
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Senator Betsy Johfisan
90D Court Straét NE 5209
Salem OR 97301

Re; Methods to Ghange Land Use Designations Established by House Bill 4078 (2014)
Dear Bgnator Johnseri

You asked whether a local government can change a land use designation established in
statuts by the Legislative. Assaribly, We corclytle that land uge desighations esteblished by the
I sgislafive Assembly.cah be chianged brly If the Legiskitive Asseifibly passes a subsequént bifl
amending the relvant statute. '

it 20714, the Laglslative Asgenibly passed House Bill 4078 (2014), sometimes referred to
55 the land use giand batgall, to address Tind use issues in Washington, Clackgmas anid
Multhomah Counfiss. The hill ackhowledged Metfo's expansion of its urban growth Boundary
{UGR) and land use designations, buf also carved out several exesptions fo Metro’s lahd use
desighations ahd ddded & number of addifloral lard use designations wittin the Netro area. This
raises the question of Whether Metro, or & county within the Metro regfon, hias the authiority to
alter the Jand use désighafiohs.set out in HB 4078.

This Laid Use Planning Progess

J . .

The Departent of band Corisefvatiort and Developmgt (BLEDY Is charged with
developing and adopting statewide land us& planning goals.* Losal governments then exercise
their planniny autherity to prepare and adept comprehensive plans or; in the case of Metro, a
réglonal frartiework plan; loee! governments alse make lahd use decisions and Hmited lahd use.
deblsiong, includng the déﬁigr.ﬁaﬁ@'n of Urban reseriiés and rural regerves, i compliance with
statewide land bse platining gogls®

I 1973, the Legislative Assembly statutorlly suthorized lopal gevernments: fu exercise
land Use planhing responsibilittes td establidh, moedify and enforge gomptelisnsive plans of
reglonal framewaerk plahs that corfiply with Oregon’s statewide lahd irse plahnifg goals,* ORS
chapter 187 requires each oity and metropolitan seriice district to establish & UGE aroufid it
perimeter to malntein suffiefent develepment capacity for a 20-year period end fo- profect areds
outside its hpuhdaries from urlian development and urban sprawl.’ A local government mely also
1 Efrolied Holise Bill 3078 (J014)becane ghapter 92, Ofeyoh L-aws 2074 Sesiion 3 was codified 2t ORS 195,144,

2 ORS 197,225, 197,230, 197.235. -
¥ ORS{97.175, 197.274, 268.380, 195.825 (1), 197.250.
4 Chapter 80, Oregon Laws 1978; ORS 187.175.

SORS 197,005, 197,010, T97.012, 197.205 % 197.314; séa-also OAR 860-124-0000 to 6600240080,
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designafe lands outs;de its UGB as Urbait regerves, rural reserves of exception areas; according
to & statttory system that priorifizes larid for future developferit ahd potential UGB expansion.®
Urbaij feseriies dire lands oufside the-current UGB thaf are desighated as preferied areas for
future UGR abgorption.” Rurdl feserves are dreas of land designated for long -term protection from
the UBE in order to safeguard agricultue, forestry .or iriportant natural ateas from urban
development.? Exception areas are rural lands for which an exception to statewide plannifyy goals
has beeh ackihowledged,*A local government muist geordinate the designation of urbafi restéives,
rural réserves ahd eXception dfeas througheut the land use planning process.so Hat its land use
designations afe balanced th compliarice with statewide fand use planning goals. ™

Local gevernments make land use designatiohs in a yatiety. of ways, depsndiry on the
typg of desighation and the levsl of lecal government mekihg the desighgtion. Rural resetve
designations fnust pesur via ah Intergoverrimenta] agreement. between affected Jocal
governnients.’”? Urban reserve de&gna’nons may be gchieved via cooperation between logal
goveinments or through an agreement in writing betwesn one or more sountles and a
istfopolitan setvica distriot; afternatively, the Land Coriservation and Developiiient Comiitission
(LGDC) can coripela 1652l government to designate an urban reserve.'? Liks sities and coyirities,
Metre must adhere to ORS 197,610 to 197.651 wheri adoptirig and amending its urban resers
and rural resetve designations, but Metro Is -alsé einpowsred te change its own jurisdictional
boundary in decerdance with selfsestablished cfiteria arid procedures; 13 Metro has special
jurisdictionn over poundaty changes within the Mefro region &$ well as within any - te,rr[tory
desighated by Metre ag-an urban fesérve under ORS 195.137 1o 185.145.% Bepause the UGB is
the boundary of the distrigt, when Metro, exparids its UGB, any territory prevmus[y outside the
Metio distriet boundaty that is included Within the expanded Metro UGB s siinultahieously
inclyded within the distict bourdary: ™

‘Each focal govemment i requlred fo stibtilt its respettive comprehenswe plan, and Metro
is requived to submit its regional fiamework plan, to the DLED for review and: acknewledgmert

that the plan complies with statewide land use planning goals.”® In gddition, Metro and the -

applicable gounty thust teport joitifly to the, LGDE the. adoption or amendment of urlian ressve, of
rural reserve desighations, The LODG then reviews the designations fo ensurs ‘that the
designations “conform with the purposes of the gndls and any fdilure fo meet individual goal
reguirsments is techinical or minor in nature.”” ‘

To change an ackhowledged cemprehengive plan or land usg regulation, a logal
government must first subniit the pfoposed changés to the DLGD for 4he agensy. fo_determine
whather the proposed shange tompligs with land use stétutes ghd statewide fand use planping
goals under = statutary prosess cafled post- aeknowledgement procediires,’® Alternatively, Metro

s ORS '}95 137 10 195,145, GRS 197.288 priortizes the inpjugion of wban reserves inthe UGB TiFst, thén grants second
priority to exeeptlgsn areas-and fionlesblifee latid, atid finally t& roarginal land and agricuftural or forestry lafd.
7T ORS 195187 (2),195.145.

BORS 145437 (1), 195141,

8 GAR6$D~@21-0@*1 0 (4}

1 ORE 195,948, *195.144, 197:175.

o ORS 185.141,

2 ORS 185.141, 185125,

#ORS 268.854 DAR BE0-024.008D, 660-027-0020, B80-H27-0070,:660-0270080 ('I )

% QRS 7568 34? ()2 i 268,364 see OAR 660~027—OD50 660~027—0060

6.0RS 2E&:390 (3}(b)..

% ORS T97:251, 197.2—74

7 ORS 167 747 500 DRS.197.628 f 197.651; see alsg OAR 660-077-008D §2), {4ifa).

18 ¥RS 107,610 1o 187 895; OAR 860-018-0005 to OAR BBO-016-0150,

K\opmii 7160262 emiprtdoox
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ray subfiit ameridments to its regiohal frarhetork plan in the manner prescribed by ORS
107.628 to 187.651 a8 part of routine periodic réview. Mgtro alsp has the specidl authority fo
create a new urban reserve designation by simply amending its regional framework plan.® If the
local goverrimerit adopts the proposed change, thie change is "desmed to he acknowledged when
thé logal governinent has complisd with the reguirements of ORS 197.610. and 197.895” and
¢ithér no hofise of intent 10 appeal was filed during the appeal phricd or, if an appeal was fimely
filed, the Land Use Board of Appeals. has affirmed the local decision er an appellate court has

affirmed the board's degision 2

Megro’s Logal Progess dnd the Land Use Grand Baroain

within its UGB and to meét dertand for housing- and émployrient nesds fof the sibsequent 20
years. ™ This local piooess inclirded holding htittiple public heatings, sebking and réceiving advise
from the Méfro Policy Advisety Gommiittee .and éstablishing 4 listof six desired outeomes.?? On
September 30,2014, the Metro Ceungil reported likely effacts of the proposed UGR expansioh e
the region’s cities ahd counties atid fo households within one mije of land propssed-to:be ineluded
within the expanded UGB.2 “0n Ogtober 20, 2014, the: Mefrs -Gounell unatimously adopted
Ordinance No. 11-1264B, expanding the [UGB] fo fill the unmet needs for increased development
capastty for housing and fer industries that require large areas of developable: land ” On May
10, 2012, te LCDG held a public hearing to consider thie previsions of Ordinanse No, 11-12648;
On June 14,.2012, the LEGDE:Unanimously approvad the expansion of the UGB by Ordinance No.
11-1264B%

From 2010 fo. 2014; Metro engaged in a local prosess fo increase.development .¢apac;ity

Duritig the 2014 legislefive session, the Legislative Assembly passed HE 4078, which
statuloiily gekrowledged Metro's UGB expansion, buf the Legislative Assembly also made &
nifnper of additiohal statutory land use detisions on béhalf of Métta. The bill acknowledged
Meire's rural reserve, and urban reserve designafions but changed several resérve areas from

urban to rural; and vice versa,* The bill also designated previously undesignated areas as urban -

reserve or rural reserve areas and brought some of Metro's urban reserve designafions Ingids
Metto's newly expahded UGB.2"

Changing a Lend Use Deslonafion Established in.Statute

The Oregon Gonstitution Vests authority for establishing &tale laws both jfi'the Legislative
Assembly and, thisugh e irfitlative: and referendurn powers, in the papple® Thé Legislative
Assembly may delagate, by express statutary authority, state power to subordinate, agencles,
including loeal govemmerts acting as state sgenicles by implementing delegated aythority** The
Legislative Asseibly delegated land use planning and zohing regponsibilies fo loedl

1 OAR 860-027-D020 {1), 660-027-0050. ,

2 GAR BBD-0718-0085 (). C - <

*1 Section 1 (5), shapler 82, Ofegon Laws 2014; Metro ®rdinancs No. 18-12448 (Des. 15, 2010).
22 Sgofign 1.(8) t @) and {11), chaplef 2, Orsgon Lavis 2014.

2 Bection 19), chaplerd2, Oregen Laws 2014,

# Bection 1 (12), chaptef B2, Oregdr Laws 2014, _ o i

% Bpproyal Order12-UGB-001826; seqtion 1 (1h) to {17), chapter 82, Oregon Laws 2014,

2 ORS105. 744,

27 ]d: .

28 Arfiele [V, settion 4, Orggon Constitution,

2 8t Smith v. Gameftin étal,, 128 OF 501, 504 (1928); GTE Noffhwest Ing. v. Oreyon Publie Uy Cormission, 179
Or: App. 46, 53-80 (2083). .
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A




Senater Betsy Johnsort
Apiil 18,2016
Page 4

governments in 1973 but maintains its constitufional authonty to establish land use faws # While
Oregoh lagv does not specifically state whether a land use-designation established in statute can
be charged -via p@stﬂeknowledgment prosedures ORS 187175 sugges’rs that local
governments are bound fo make all lahd Use decisions in cemplidnce with &ny land usg decisions
previeusly acknowledged by the Leglstative Assembly:

(2) Putsyant t6 ORS chapters 185, 196 and 197, sach sity arid sounty in
this state shall:

{d) If its c:ompfehehswe plan and lend use tegulations have heen
aoknowledged by the coriimisslon, friakeland usg decisions and lmited land use
decisions in sormpliancs with the ackdewledded plan and land usé fegulations,

In tHig eontext, &l requilraments that a county make land use degisions and limited land use
decisibns in compliance with éxisting ackrivwigdded plang: appiy equally to Metro:

In additien to befng subject to the provisiohs of ORS chapters 105, 196 and 167
with respest. to eity or spedial dishrict boundary changes as defined by ORS
197,175 (1), the governing body of the tjettopolitan service distict shall be
considéiad fhe county revisw, advisoly and coofdingfive body for Mulinoma,
Ctackamas and Washington Couinties for the aresis within that distrist *!

The mphbatrons of ORS: 197.175 notwithstanding, an sxamination of the bill draft history
-of HB 4078 flustrates & legislative intent to eliinate Matro's authisrity to shange the bill's jand
use designatiohs thietgh its Jocal process When faced with statutory ambiguity, courts oftet
determine legislative infent by-examining the histery 6f bill drafts, from fhe- introdueed version,
through committes hiearings and amendments, tofinal enactment, ta analyze the:various sptions
this Legrslatwe Assemhly considerer ang eithiar afopted or discatded along the way; For exargple,
tn Giivéns v. Maass, the sowrt fraged the Histéry of & bill from Its brigin, fodusing on statements
made by legislafors and the Office of the Legislative. Counsel It varidus committees Bnd
subcormittees:® The fistory of various versions of the bill wes especially persuasive because it
dendnstratad pongistenit views regarding the refroattive effect of the amendments as the bil
evelved through betti the House of Representafives and the Serate.®

The historieal contexdt of HB‘ 4078 aleo helps clarify fhe Legislative Assembly's interf-with
respect to the bills final Version.®* Pror versions-af the land use grand bargain Ificluded provisions
that preserved Matho's duthority to make future amendments to the lapd use desisions included
in Metro Ordinance No. 11-1264B and Appfoval Order 12-UGB-001826. Slgnmcantly, however,
the: Legislative Assembly. chose to adept amendments to the infroducéd bill that sliminated that
provision prior {o the bill's passage, indicating Ihat the Legislative Assembly intended to eliminate
Metro’s authority fo make further changes to Metro’s own fand use designations affected by the
bill.25

Al

3 Ghgpter 80, Oregbh Laws 1073,

¥ RS 195: 095 {1).

& Owens V. Mazss, 323 Or, 430 (1966),

814, at 442475,

84 State v. Perry, 336 Or: 48, 6556 (2003)

35 Spd State V. Bfdndin, 220 OF, App. 285, 262, rév. tetied, 345 Or. 301 (2008).

KAoprr] 7c0262 erim.deex
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Moreover, any attempt by a local government to change a statutorily established land use
designation would be ingempatible with statute, and therefore presmpted by state law. In-La
Grande/Astoria v. PERB,® the Supteme Caurt articulated the frarmgwork under which we evalugte
state presmption of losal regiiatieh. The question here is “whether the local rile in trith is
ineompatible with the legislative policy, either because both canbot operaté concurrently or
betanse the.legislature meant ifs law to be exclusive. The Leglslative Assembly-set the policy
for thoss lands mpacted by HB 4078, Therefore, any Jocal governmient land use desisions must
be compatible With that policy. Without @it express and otherwise dléar manifestation of
preemption, the-courf examines whethér thé srdihances “canfiot apétate coheurreritly” with state
law.? “Tha relevant guestion is whether the srdinances ‘conflict’ with state law, i.e,, that the-local
legislation prohibits what the slate legislation permits or permits -what the. state legislation
prohibits:*8% Thete s litfle question that a local land use designation would not be &ble to operaté
concurtently with a statute that designates the same land for a differefit use,and would therafore
be incompatible with the statute and preempted by state law.

Gonclusion

In 19738, the Legislative Assembly delegated to locdl governments the authority and
responsibility to establish; modify and enforce regulations in compliance with statewide land use
plafining goals. However, the Legislative Assembly rmiairitaifis the power to statutorily
ackrigwledge and modify lahd use decisions fhade by logal governments, It is.an open question
whether a Jand use designation established in statute by the Legislative Assembly can be
shariged via a Jocal gayernment's local process. However, ORS 197.175 indicates that a lecal
goveriiment may confifiue to make land use dedisions in regard to landg affecfed by statutorily
acknowledged land use regulations ofily if those lncsl dedisions comply with the Statute,
Moreover, f a Jogal government atteripté to chiange & land use desighation established in stafute
in a way thatIs incompatible with the poficy-setf by the Legislative Assembly, the local change
would ke preeinpted by the statutary designation: More specific to the land use grand bargain, an
exavination of the draft history of HB-4078 suggests that the Legislative Assembly intendéd to
eliminate Metto’s guthority to change those lahd use designations opntained in the bill. Therefare,
thie only certain method te change such a designation is fo pass a bill amending the applieable
statute, especially in cases like HB 4078 where the Legislatlve Assembly intentionally did not
preserye the logal gbvernment’s authority to-furthst modify the land iise designations in question.

The opinions wiitten by tha Leglslative Counsel ahd the staff of the Legislative Gounsel's ‘

office are prepared solely for the purpose of assisting members of the Legislative Assemibly in the
development ahd consideration of legislative mafters. In performing thilt duties, the Legislative
Coutsél-aht the mermbers of the steff of the Legislative Counsel's office have ho Auttority to
provide legal advite to any othar petsen, group-Gr enfity, Forthis reasery this gpiriof should not
be cansidered or used as lagel adviss by any person other than legislators in the condust of
lsgistative business, Public bodies and their officars end employees should segk and rely upon
e aguiog and dpinion of the Atfortiey General, district attormay, touinty caunsal, ofty afterney or

other retained colnsal, Constifignts and dther private persofis and entitiss should seek gnd rely

upan the-advice and opinion of private counsel,

- Viary truly yours,

® Lo Grande/hstoda v, PERE, 281 Dt 137 (1078); weg iso Belswenger V. Peyohlatrie See. Reviow B, 182 BF. App.
38 (2004) anid Thaitp v, Psyafialric Sec. Revlew Bd,, 338 Or: 418 {2005).

& 'LgG_i’atiﬁa/’Asth{a, 281 OF, &t 148.

38 74.

o8 Ashiland Drifing, e, vk-Jackson Gouiity, 168 Qr. Afip. 624, 635 (2000) (footnotes ofnitiet).
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BEXTER A. JOHNSON
Legislaiive Counsel
By
Eriily M. Maass
Deputy Legislative Gounsel



