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Good afternoon Chairman Riley, members of the committee, thank you for allowing me to testify
in support of HB 2190 today. My name is Tom Rask, and for the past five years I have been
involved in the effort address the problem of illegal gambling; this activity has been allowed to
flourish under the cover of the social gaming’s exception to unlawful gambling, ORS 167.117

(21). Trepresent the card rooms in La Center, Washington who value the integrity of the gaming
industry.

BACKGROUND

The following is a brief history of the social gaming statute. The "Social game" exception to the
criminal gambling statutes was adopted by the Oregon Legislature in 1971. The concept of a

social game was centered around the idea that if people wanted to get together to play cards in a
person’s home with no house bank, no house player, and no house income from the operation of

the game.

Just two years later, in 1973, representatives of the hotel, restaurant and workers unions asked
the legislature to allow social games to be played in businesses and to allow for an operating -
profit of up to 25%. Once the opportunity for income was injected into the social gaming
situation, illegal gambling exploded within less than a year. The situation was so out of control
that during 1974's legislative special session the legislature passed the social gaming legislation

that exists today.

To be clear today’s law clearly states that there can be no house income whatsoever that arises
from the game. Oregon's history with allowing income from a social game for just the one year
between 1973 to 1974 clearly demonstrated what can and will happen when profits and income
are mixed with social gaming, It leads to serious problems because a profit motive is illegal and
contrary to what is the core of social gaming.
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Sa, you might ask, how did this situation escalate into the rampant unregulated and illegal
activity currently facing the state today? It really started in 2009 and 2010 when poker grew in
popularity and was being advertised on ESPN. Individuals and entities started applying for
social game licenses not for the purpose of what it was originally intended which was five people
sitting in the back of an Elks Lodge or the their home, but with intention of trying to make a
profit which is clearly prohibited under the statute.

RECENT EVENTS

In 2010, at the request of the Oregon Lottery, the Attorney General reviewed the applicable
statutes and opined on this matter. A copy of the AG opinion is attached to my testimony. The
opinion confirmed, among other things, that absolutely no income, direct or indirect, is

allowed. Even selling food or beverages at a higher amount then normally charged constitutes a
violation of the unlawful gambling statute and is a Class C Felony.

Starting in 2011, as a result of my past experience representing charities in bingo operations here
in Oregon, I began to investigate the situation further and discovered that many of these social
game poker rooms are really a front for illegal gambling activity, One has to wonder why
anyone would open a business when they cannot legally make a profit? Our investigation over
the last several years has revealed the following significant illegal activity:

1. THegal profit from the games by charging tournament fees and/or cover charges which are
income derived simply from the games played;

2. Illegal tipping of dealers;
3. The playing of cash/no-limit games;

4. Illegally calling dealers “volunteers” when in actuality they are employees as determined by
BOLI-with no state or federal tax withholdings and no minimum wage or required benefits
being paid to employees;

5. House cheating by placing “house players™ in the games to make money for the house;
6. Illegal skimming of player “buy-ins” into tournaments; and

7. No withholding of state or federal taxes from gambling winnings or wage earnings.

CONCLUSION

Over the last four years this social gaming statue has been used and abused by individuals to
conduct illegal gambling for a profit. Local governments clearly do not have the resources to
appropriately regulate this problem. It is clear it’s time for the Legislature to address this
important public safety and labor problem.
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We urge your support for HB 2190 for three main reasons:

1. This bill takes the profit metive out of social gaming by having charities and non-
profits run the social games-institutions that have a great deal to lose if they fail to
follow the law and it still allows the games to continue.

Cities and counties [ack the resources to manage this illegal activity.

This bill appropriately places social gaming with religious, charitable and fraternal
organizations that are extremely unlikely to be consumed with making a “profit” to

stay afloat.

w0

HB 2190 enjoyed bipartisan support in the House of Representatives and we urge the
committee’s support of this legislation. Illegal gambling activity that provides no benefit to the
state of Oregon, it’s cities or counties and has negative social consequences due to a lack of
enforcement should be eliminated. HB 2190 is the responsible answer for social gaming
purposes. Please support HB 2190. Thank you for the opportunity to testify before you today I
would be pleased to answer any questions the committee may have.
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January 22, 2010

Lieutenant Glenn Chastain

Oregon State Lottery/Security Division
500 Airport Road SE

Salem, OR 97301

Re:  Opinion Request OP-2010-1
Dear Lieutenant Chastain:

Gambling is unlawful in Oregon unless the legislature specifically authorizes it. See
ORS 167.122 (participating in unlawful gambling as a player is a Class A misdemeanor);
ORS 167.127 (promoting or profiting from unlawful gambling is a Class C felony); ORS
167.117(24) (“unlawful” means “not specifically authorized by law”). For these purposes,
gambling does not include “social games.” ORS 167.117(7)(c).

To qualify as a “social game,” a game must be “between players” and must not have any
“house player,” “house bank,” “house odds,” or “house income.” ORS 167.117(21). But the
legislature did not define any of those terms except “player.” This raises questions as to whether
certain games qualify as social games. You ask us to interpret several key terms in the definition
to clarify the circumstances in which a game will meet the criteria for the social-game exception.
Below, we set out your specific questions and our short answers, followed by a discussion.

QUESTIONS AND SHORT ANSWERS
As used in ORS 167.117(21)’s definition of “social games,” what do the following mean:
Question 1: The requirement that the “game” be “between players?”

The requirement that a social game be “between players” means that any person betting
in a social game must qualify as a “player” under ORS 167.117(16).

Question 2: “House?”

As used in the definition of “social games,” “house” means: (1) all private businesses,
private clubs, and places of public accommodation where social games occur, including their
owners, managers and employees; and, (2) any person who operates what would otherwise be a
social game for profit rather than for social purposes. “Operates” for those purposes includes
any action described in ORS 167.117(18) that materially aids the game. :
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“Social game” is defined by ORS 167.117(21) to mean:

(a) A game, other than a lottery, between players in a private home where no
house player, house bank or house odds exist and there is no house income from
the operation of the social game; and,

(b) If authorized pursuant to ORS 167.121, a game, other than a lottery, between
players in a private business, private club or place of public accommodation
where no house player, house bank or house odds exist and there is no house
income from the operation of the social game.

ORS 167.121 permits cities and counties to authorize social games in private businesses, private
clubs or places of public accommodation.” The requirements for social games are the same in
those places and private homes. You ask us to clarify the requirement that the game be “between
players” and the prohibitions on “house” activity.

“BETWEEN PLAYERS” REQUIREMENT

1. Statutory interpretation

In interpreting the phrase “between players” (as well as the other terms about which you
inquire), we follow the statutory interpretation method set out by the Oregon Supreme Court in
PGEv. Bureau of Labor and Industries, 317 Or 606, 610, 859 P2d 1143 (1993), and
subsequently refined in State v. Gaines, 346 Or 160, 171-172, 206 P3d 1042 (2009). The first
step is an examination of the statute’s text and context. PGE, 317 Or at 610-11. In doing so, we
apply statutory and judicial rules for reading the text and context, including giving terms of
common usage their plain meanings. Jd. The second step is to consider legislative history where
it appears useful to the analysis of the statute. Gaines, 346 Or at 171-172. The third and final
step is resort to general maxims of statutory construction to aid in resolving any uncertainty as to
the legislature’s intent that remains “after examining text, context, and legislative history.” Id.

2. Defined

a. “Between”

While the statutory definition of “social games” was initially enacted in 1973 and
amended in 1974 (as discussed at length later in this opinion), the “between players” statutory
language predates that definition and was enacted in 1971. When we consider the plain meaning
of a statute’s text under the interpretational method described in PGE and Gaines, we are
directed to consult dictionaries in existence around the time of the enactment of the statute. See,
e.g., State v. Perry, 336 Or 49, 53, 77 P3d 313 (2003). Accordingly, we consult the 1961 edition
of WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (UNABRIDGED), but note that the
pertinent definitions in the 1961 edition are identical to those in the most current edition
published in 2002. Beginning with “between,” the most apt plain meaning is “involving the
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We conclude that, for purposes of ORS 167. 117(21) s definition of “social game,” the
legislature likely intended “gambling,” as used in ORS 167. 117(16)’s definition of “p]ayer” to
mean gambling as defined by ORS 167.117(7), excluding the social game exception in
subsection (7)(c). Applying that definition, a “player” in a social game must stake or risk
something of value upon the outcome of the contest, i.e., bet, in the game.

A “player” must engage in gambling “solely as a contestant or bettor.” That means, first,
that the person may not receive or become entitled to receive “any profit therefrom other than
personal gambling winnings.” That requirement distinguishes a “player” from one who “profits
from unlawful gambling,” which is defined as when:

* * * a person, acting other than solely as a player, accepts or receives money or
other property pursuant to an agreement or understanding with another person
. whereby the person partlclpates or is to participate in the proceeds of unlawful

gambling.
ORS 167.117(17) (emphasis added).
@) No material assistance

The second requirement for a person to engage in gambling “solely as a contestant or
bettor” is that the person not “render[] any material assistance to the establishment, conduct or
operation of the particular gambling activity.” That requirement distinguishes a player from a
person who “promotes unlawful gambling,” which is defined as:

* * * a person, acting other than solely as a player, engages in conduct that
materially aids any form of unlawful gambling. Conduct of this nature includes,
but is not limited to, conduct directed toward the creation or establishment of the
particular game, contest, scheme, device or activity involved, toward the
acquisition or maintenance of premises, paraphernalia, equipment or apparatus
therefor, toward the solicitation or inducement of persons to participate therein,
toward the conduct of the playing phases thereof, toward the arrangement of any
of its financial or recording phases or toward any other phase of its operation. A
person promotes unlawful gambling if, having control or right of control over
premises being used with the knowledge of the person for purposes of unlawful
gambling, the person permits the unlawful gambling to occur or continue or
makes no effort to prevent its occurrence or continuation.

ORS 167.117(18) (emphasis added).

A “person who gambles at a social game of chance on equal terms with the other
participants” does not “renider material assistance” by arranging or facilitating the game, such as
by “inviting persons to play, permitting the use of [their] premises,” or “supplying cards or other
equipment” to be used in the game as long as they do so for free. The requirement that such
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Consequently, if a group of friends gathers to play and one does not want to bet in the
game, but offers to deal the cards, the game would qualify as a social game if all other
requirements are met. But as discussed further below, such a dealer may not receive a tip or any
fee, due to language in the definitions of “player” and “social games” (i.e., the “house”
prohibitions) that forbid anyone from dealing cards for a fee or remuneration.

b. Bankrolled players

A second issue arising from the “between players” requirement is whether a social game
may have a player who is not betting their own money but is “bankrolled” (who plays with
capital supplied in whole or part by someone else who shares any winnings). We addressed that
issue in a previous opinion and concluded that a social game may not have any bankrolled
players; we adhere to that conclusion. 38 Op Atty Gen 1455, 1457-1460 (1977). Although not
expressly stated in the prior opinion, the conclusion rests implicitly — at least in part — on the
rationale that only the people who play in the social game may stand to win or lose any money
from the game. To qualify as a “player” a person must engage in gambling (risk something of
value) solely as a contestant or bettor without receiving or becoming entitled to receive any
profit other than “personal” gambling winnings. “Personal” means “of or relating to a particular
person.” WEBSTER’S at 1686 (emphasis added). There is no question that the “particular
person” referred to in the definition of player is the contestant or bettor, not a third party. A
bankrolled player does not risk his or her own funds (at least to the extent of the “bankroll””).
Moreover, the presence of a bankrolled player makes the game take on a professional, rather than
social, flavor. 38 Op Atty Gen at 1457-60.

c Fee or advantage by person arranging or facilitating game

Finally, the “between players™ requirements makes clear that if a person who gambles in
a social game receives any fee or remuneration for arranging or facilitating a game, the game is
not a social game because the person would no longer qualify “solely as a player,” and the game
would not be “between players.” Similarly, if one who arranges or facilitates the game has some
advantage in the game, he or she is not playing on equal terms with other players, and the game
is not social.

We interpret “facilitating” the game to include dealing the cards. The “player” definition
exempts from prosecution for materially assisting unlawful gambling (i.e., promoting) persons
who perform “acts directed toward the arrangement or facilitation of the game” if they gamble in
social games on equal terms with other players and receive no fee or remuneration for facilitating
or arranging the game. Although dealing the cards is not one of the listed examples of arranging
or facilitating the game, as discussed above, “conduct[ing] the playing phases™ is listed as an act
that “materially aids unlawful gambling” under ORS 167.117(18), and dealing the cards is part
of conducting the playing phase of the game. Consequently, a person who gambles in a social
game and also deals the cards must not have any advantage in the game or receive any fee or
remuneration for dealing. This means that for games like blackjack where the dealer has an
inherent advantage, no player may hold the deal; rather the deal must rotate. It is not enough for
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this context is a “gambling house,” which is “a place where gambling is carried on or allowed as
a business[.]” WEBSTER’S at 932. Obviously all of those definitions are closely related, differing
only in whether they refer to the personnel of a gambling establishment, the place itself, or both.
“House” in the sense of “operator of a gambling game,” differs from those definitions in that the
“house” is not tied to any particular place, but includes any person who operates a game for

profit.

It is not readily apparent whether the legislature intended “house” to encompass all of
those plain'meaning senses or not. The context suggests that none of those definitions are
completely satisfactory. Specifically, ORS 167.117(21) expressly prohibits the “house” from
receiving any income from operating a social game, but in all relevant definitions, a “house”
operates the game for profit. In other words, ORS 167.117(21)’s requirement that the “house”
not receive any income from operating a social game effectively prevents there from being a
“house” — as Webster’s would define it— in a social game. '

The legislature may have intended “house” to mean any private business, private club or
place of public accommodation where a social game occurs even if the place makes no income
from the game. That interpretation would stretch the plain meaning of “house” to include any
business where social games occur, rather than only places that operate gambling games as a
business. It is true that those places operate for a profit and, if they allow social games, do so
from a profit motive (e.g, the sale of food and drink) even if they derive no income directly from
the game. Although that interpretation solves the problem of reconciling the definition of
“house” with the prohibition on “house” income, it gives no effect to the “house” prohibitions
that apply to games in private homes pursuant to ORS 167.117(21)(a).

Alternatively, the legislature may have intended “house” very broadly to include any
place where a social game occurs, including a private home. Although that interpretation gives
effect to the house prohibitions in ORS 167.117(21)(a), it creates other problems. First, that
definition does not fall within any of the plain meanings. Second, subsection (a) prohibits a
“house player” in games in private homes and interpreting “house” to include any place where a
social game occurs to mean that the person who invited friends into his or her home to play a
“social game” could not play. That interpretation would conflict with the definition of “player”
which, understandably, recognizes that a person who hosts a social game in his or her home may

play.

Finally, the legislature may have intended “house” to include any business establishment
where a social game occurs (including the owners, managers and employees of the place) and
any person who operates a game for profit rather than for social purposes. That interpretation
gives effect to the house prohibitions, both in business establishments and private homes, and
reconciles the prohibition on a house player in a private home and the definition of “player”
because only a person who sought to make a profit in a private home would be prohibited from
playing. But that definition continues to have a rather nonsensical application to the house
income prohibition, because that prohibition would literally mean that anyone who operates a
game for profit cannot make any income from operating the game. No potential definition of
“house” that gives effect to all prohibitions remedies that problem. Because the legislature’s
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food and beverages sold in card rooms. See, e.g., Minutes, Senate and Federal Affairs
Committee (SB 803), May 10, 1973, at 5-6.

Some opposed the amendment, arguing that allowing social games in public places would
encourage professional gambling. Id. at 6. But John Runstein, the president of a private social
club, testified that “[c]ard room owners thin[k] that if these social games are permitted on their
premises and a reasonable service charge is required for the use of the premises and for the labor
involved of not more than 25% of the total income of the overall operation of the complete
premises, that anything like professional gambling would be eliminated.” Id. at 5.

The legislature agreed. It retained the “social game” language in the definition of player,
amended the gambling laws to exclude social games from the definition of “gambling,” and
provided the following definition of “social games,” which allowed social games in public

places:

[a social game is] a game, other than a lottery, between players in a private home
or private business, private club or in a place of public accommodation where no
house player, house bank, or house odds exist and the gross income from the
operation of the social game does not exceed 25 percent of the gross income of
the private business, private club or public accommodation.

Or Laws 1973, ch 788, §1 (emphasis added).*

That definition was somewhat ambiguous about whether the “house” prohibitions applied
to games in private homes or only to business establishments. The income limitation, at least,
expressly applied only to private businesses, private clubs, and places of public accommodation.
The legislature did not discuss whether the prohibitions applied to games in private homes. Nor
did it discuss the meaning of “house.” But when the legislature first used the term “house,”
public places expressly could make income from operating a social game as long as that income
was a small percentage of their overall business. Thus, in 1973, “house” could have referred to a
place that operates a social game for profit.

The reason given for limiting the income that those places derived from social games was
to prevent professional gambling in Oregon. Unfortunately, that purpose was not achieved. In
the 1974 special legislative session, House Speaker Eymann told the House Rules Committee
that the 1973 legislation had allowed large stakes professional gambling to take place in Oregon
and that the Attorney General had received numerous requests for corrective legislation.

Minutes, House Rules Committee (L.C 283), February 7, 1974 at 7; Minutes, House Rules
Committee (LC 283), February 11, 1974 at 5; and Minutes, House Committee on Judiciary
Special Session (LC 283), February 11, 1974 at 2. Phil Roberts, representing the District
Attorneys Association, stated that enforcement of the 1973 legislation’s income limitations had
been difficult “because of the various ways a house may collect money, such as charging to enter
an establishment or charging an amount per hour for use of a table. Accounting of funds
collected in such ways would be almost impossible.” Id. at 3.
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easier to enforce. It is evident that these were primary considerations in defining social games.
Accordingly, we keep those purposes in mind when interpreting the house prohibitions.

Based on the text, context, and legislative history, we interpret “house” to include: (1) all
private businesses, private clubs, and places of public accommodation where social games occur,
including their owners and personnel; and (2) any one who operates a social game for profit
rather than for social purposes. “Operates” for those purposes would include any action that
materially aids the game as described in ORS 167.117(18).

2. “House income from operation of the social game”

Having interpreted “house,” we now examine the prohibitions on “house” activity in a
social game, beginning with the prohibition on “house income from operation of the social
game.” The plain meaning of “income” is “a gain or recurrent benefit.”” WEBSTER’S at 1143.
Hence, the house may not receive any gain or benefit from the operation of a game. In a 1974
opinion, this office opined that:

no “house income” * * * mean(s] precisely that: counties and cities cannot, by
ordinance, authorize an establishment to charge for the privilege of holding or
participating in a social game. Whatever benefit the business derives must be a
consequence of the mere existence of the game, not revenue specifically exacted
from the game or its participants. So construed, the Act prohibits not only a
[$1.00 per hour per player fee to defray expenses of the operation of the social
game] but also, inter alia, the raising of prices charged for some or all of the
establishment’s regular services in a manner to coincide with the hours during
which social games are permitted on the premises.

Attorney General opinion letter dated April 17, 1974 to Honorable Robert Elliott. That
interpretation accords with the plain language, context, and legislative history of the provision.
In addition, since anyone who attempts to operate a social game for profit is the “house,” the
prohibition on house income effectively prevents anyone at any place from making any income
from operation of a social game.

3. “House player”

The prohibition on a “house player” prevents the house from gambling in a social game.
Again, “player” means:

A person who engages in any form of gambling solely as a contestant or bettor,
without receiving or becoming entitled to receive any profit therefrom other than
personal gambling winnings, and without otherwise rendering any material
assistance to the establishment, conduct or operation of the particular gambling
activity. A person who gambles at a social game of chance on equal terms with
the other participants therein is a person who does not otherwise render material
assistance to the establishment, conduct or operation thereof by performing,
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themselves sell, keep and redeem. That interpretation gives effect to the legislative purpose for
the prohibitions — ease of enforcement and preventing professional gambling — while still
recognizing that the house may provide equipment fora game if it handles no money and does so

free of charge.
5. “House odds”

Finally, no “house odds” may exist in a social game. Potentially pertinent definitions of
“odds” are: (1) the “amount of difference by which one thing exceeds or falls short of another:
amount in excess or defect”; (2) the “difference favoring one of two opposed things : balance of
advantage or weight of opposition”; (3) “the probability that one thing is so rather than another
or that one thing will happen rather than another : balance of probability : greater likelihood
CHANCES”; (4) “the ratio existing between the amount to be paid off for a winning bet and the
amount of the bet placed <the horse was running at odds of 6 to 1.” WEBSTER’S at 1563. No
context or legislative history clarifies which meaning the legislature intended. Nor could we find
any definition of “house odds” in the texts that we consulted on gambling law.”

_ Again, our guiding rule is to give this prov1510n some independent meaning, if possible,
that is not subsumed by the other prohibitions.¥ To give “house odds” independent effect, we
interpret it to preclude the house from having any involvement in establishing the ratio between
the pay off for a winning bet and the amount of the bet placed even when it has no money at
stake in the game. For example, this prohibition would preclude the house from setting odds
governing pay-out for a bet between players or awarding a prize or gift certificate to the winner

of a game.

CONCLUSION

We summarize our conclusions as follows:

Private businesses, private clubs or places of public accommodation that allow social
games and their personnel may not: (a) derive any income from the game (including charging
cover, usage or rental charges for the place or equipment), or extract any money directly from the
participants other than for the sale of food and drink on the same terms as all other patrons (even
if an establishment sells food and drink on the same terms to all patrons, if it charges inflated
prices in relation to other similar establishments and its only patrons are social game players that
may be evidence that the establishment is in fact making income from operation of social
games); (b) compete or bet in the game; (c) act as “banker,” by being involved in the financial
aspects of a social game, iricluding selling, keeping and redeeming chips even if it makes no
profit from doing so; or (d) have any advantage or set the ratio between the payout and bet

amount;

e Anyone who attempts to operate a social game for proﬁt'— no matter where —
will be deemed to be the “house” and subject to the same prohibitions;
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A casino earns money by paying winners at “house odds.” This is an amount that is
slightly less than the true odds of winning the contest. Let’s say we’re flipping a coin and
the bet is one dollar. The true odds of winning are 1 to 1, but the house odds might be
0.95 to 1. In other words, a loss to the casino costs $1, but the casino will only pay 95
cents when a player wins. That’s the house edge. Sometimes professional gamblers can
use strategy to shift the edge away from the casino, but in most situations the casino has
an advantage. '

http://casinogambling.about.com/od/oddsandends/a/houseedge.htm. Whatever clarity that definition
provides, the courts are unlikely to rely on gambling website definitions. And, since the house may not
bet at all in the game under the prohibition on “house player” that definition gives no independent
meaning to the prohibition on “house odds.”

5 The house cannot gamble in a social game, nor may it pay off winning bets. Consequently, the
prohibitions on a house player and house bank effectively preclude the house from having any advantage
in a social game. House odds must mean something more than simply having an advantage in a game or
it adds nothing to those prohibitions.
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BEFORE THE COMMISSIONER
OF THE BUREAU OF LABOR AND INDUSTRIES
OF THE STATE OF OREGON

In the Matter of:

THE UNDERGROUND, L1.C dba
ENCORE CLUB dba PDX POKER

Case No, 55-16

NOTICE OF INTENT TO ASSESS
CIVIL PENALTIES

CLUB and KING OF CLUBS
DEALERS GROUP,

Respondents.

TO: The Underqround. LLC
535 NW 16" Ave.
Portland, OR 97209

John Ogal, Registered Agent

The Underqround. LL.C

535 NW 18" Ave.

Portland, OR 97208

King of Clubs Dealers Group

535 NW 16" Ave.

Poriland, OR 97209

Sean A. Gentry, Registered Agent

King of Clubs Dealers Group

1709 SW Morrison St. Apt. 303

Portland, OR 97205

THIS WILL NOTIFY YOU that the Commissioner of the Bureau of Labor and
Industries (Commissioner) intends to assess civil penalties against KING OF CILLUBS
DEALERS GROUP AND THE UNDERGROUND, LLC DBA ENCORE CLUB DBA PDX
POKER CLUB (“Respondents”) in the aggregate amount of $59,000.00 pursuant fo the
provisions of ORS 653.025, ORS 653.045(1) ORS 653.256, OAR 839-020-1000; OAR

839-020-1010(1)(a), (e} and OAR 839-020-1020. Assessment of civil penalties will take

NOTICE OF INTENT TO ASSESS PENALTIES ~HU#55-16 1 of6
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place 20 (twenty) days from the date this Notice is served unless a hearing is requested

within the time provided in this Notice.

1.

JURISDICTION

Respondents were at all material times subject to the relevant provisions of ORS
chapters 652 and 653, and OAR chapter 839. The allegations are within the jurisdiction
of the Bureau of Labor and Industries, specifically, ORS 653.025 and OAR 839-020-
0010 relating to paying the applicable minimum wage rate for all hours worked and ORS
653.045(1) and OAR 839-020-0080 relating to making, keeping and maintaining
records.

At all times material, Respondents “employed” workers pursuant to ORS
653.010(2) and was an employer pursuant to ORS 653.010(3) within the state of

Oregon,

2,
RESPONDENT'S IDENTITY
Respondent THE UNDERGROUND, LLC is an Oregon domestic limited liability
company that registered with the Oregon Corporation Division on April 19, 2010.
ENCORE CLUB is Respondent’s assumed business name which was registered with
the Oregon Corporation Division on June 28, 2010. PDX POKER CLUB is
Respondent’s assumed business name which was registered with the Oregon

Corporation Division on April 7, 2016. John Ogai is Respondent's sole member and

registered agent.

NOTICE OF INTENT TO ASSESS PENALTIES —-HU#56-16 2 of6
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Respondent KING OF CLUBS DEALERS GROUP is an Oregon domestic
nonprofit corporation that registered with the Oregon Corporation Division on June 25,
2012.  Sean Aaron Gentry is Respondent KING OF CLUBS DEALERS GROUP's
registered agent and President.

Respondent THE UNDERGROUND, LLC dba ENCORE CLUB dba PDX POKER
CLUB and Respondent KING OF CLUBS DEALERS GROUP ("Respondents”) are joint

employers.

3.

THE BASES FOR ASSESSMENT OF GiVIL PENALTIES ARE:

Willfu] failure to pay the applicable minimum_wage for all hours worked.

Respondents failed to pay the applicable mjnimum wage for all hours worked to fifty-
nine (59) employees in violation of ORS 653.025 and OAR 839-020-0010.
Respondents' violations-were-willfut-because Respondents knew or should have known
of the requirement to pay the applicable minimum wage for all hours worked. CIVIL
PENALTY OF $29,600.00. Fifty-nine (59) violations at $500.00 per violation. ORS
653.256; OAR 839-020-1000; OAR 839-020-1010(1)(a) and OAR 839-020-1020.

4.
Willful _failure to keep, maintain and make required records available.

Respondents failed to make, keep and maintain records required by ORS 653.045(1)
and OAR 838-020-0080 for fifty-nine (59) employees it employed during the period of
February 7, 2012 to the present. Respondents’ violations were wiilful because
Respondents knew or should have known of the requirement to make, keep and

maintain records for its employees as it had other employees. CIVIl. PENALTY OF

NOTICE OF INTENT TO ASSESS PENALTIES -HU#556-16 3 of6
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$29,500.00. Fifty-nine (59) violations at $500.00 per violation. ORS 653.256; OAR
839-020-1000; OAR 839-020-1010(1){e) and QAR 839-020-1020,

Respondents are entitied to a contested case hearing before the Commissioner
or a designated representative, as provided by the Administrative Procedures Act, ORS
chapter 183. Oregon law provides that all corporations, unincorporated associations,
partnerships, limited liability companies and goverhment agencies MUST be
represented either by an ;attomey or by an “authorized representative” at ail stages of
the hearing, including the filing of an answer and request for hearing. ORS 9.320 and
ORS 183.457. OAR 839-050-0110 sets forth this requirement and defines who may
appear as an authorized representative. Before appearing in the case, an authorized

representative must provide written authorization for the named representative to

appear on behalf of the-RespondentThis authorization must be provided no later than

the time that an answer and request for hearing is filed. If you desire a hearing, you

must notify the Commissioner in writing within 20 days of the date you receive this

Notice or the date it was mailed to you, whichever is earlier, that you request a hearing.
FAILURE TO MAKE A WRITTEN REQUEST TO THE COMMISSIONER FOR A
CONTESTED CASE HEARING WITHIN THE TIME SPECIFIED SHALL CONSTITUTE
A WAIVER OF YOUR RIGHT TO A CONTESTED CASE HEARING. UNLESS YOUR
WRITTEN REQUEST FOR A CONTESTED CASE HEARING IS RECEIVED BY THE
COMMISSIONER WITHIN THE TIME SPECIFIED, THIS NOTICE SHALL BECOME A

FINAL ORDER IMMEDIATELY.

NOTICE OF INTENT TO ASSESS PENALTIES ~HU#55-16 4 of6
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IF YOU MAKE A TIMELY REQUEST FOR HEARING BUT LATER WITHDRAW
THAT REQUEST, THE AGENCY'’S FILE, INCLUDING THE MATERIALS SUBMITTED
BY YOU, AND ALL MATERIALS FILED WITH THE FORUM UP TO THE TIME YOUR
WITHDRAWAL REQUEST IS MADE WILL BE DESIGNATED AS THE RECORD OF
THE CASE. THIS ORDER SHALL BECOME FINAL, A FINAL ORDER ON DEFAULT
WILL BE ISSUED, AND NO HEARING WILL BE HELD.

IF YOU FILE A REQUEST FOR HEARING AND AN ANSWER, BUT LATER
NOTIFY THE AGENCY OR CONTESTED CASE COORDINATOR THAT YOU WILL
NOT APPEAR AT THE TIME AND PLACE SPECIFIED FOR HEARING, OR FAIL TO
APPEAR AT HEARING WITHOUT PRIOR NOTIFICATION, THE AGENCY'S FILE,
INCLUDING ALL MATERIALS IN THE AGENCY'S INVESTIGATIVE FILE, THE
AGENCY CHARGING DOCUMENT AND YOUR ANSWER, AND ALL MATERIALS
FILED WITH THE FORUM-BY THE AGENCY OR YOU UP TO THE TIME SET FOR
HEARING, WILL BE DESIGNATED AS THE RECORD OF THE CASE. NO HEARING
WILL BE HELD, YOUR REQUEST FOR HEARING WILL BE DISMISSED, AND A
FINAL ORDER ON DEFAULT WILL BE ISSUED.

If you request a hearing, such request must also include a written

‘answer” fo the factual determinations stated in this notice. Such written answer must

include an admission or denial of each factual allegation contained herein, and shall
affirmatively allege a short and plain statement of each affirmative defense which the

Respondent will assert at the contested case hearing.

Except for good causs, the factual determinations set out in this Notice

and not denied in the answer shall be deemed admitted; failure to raise an affirmative

NOTICE OF INTENT TO ASSESS PENALTIES —HU#55-16 5 of 6
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defense shall be deemed a waiver of such affirmative defense; any affirmative
defense alleged in the answer shall be deemed denied by the Commissioner of the
Bureau of Lahor and Industries without necessity of further pleading; evidence shall
not be taken on any factual or legal issue not raised in this Notice or the Respondent's
answer.,

Upon receipt of your request for a contested case hearing, the Commissioner will
notify you of the time and place for the hearing. Before the commencement of the
hearing, you will be given more information on the procedures, right of representation
and other information concerning the rights of a party relating to and in a contested

case hearing, as required by ORS 183.41 3(2).

Dated this 17" day of June, 2018.

Brad Avakian, é;omm_iésio_né_r
BUREAU OF LABOR AND INDUSTRIES

(o s A LS

Gerhard Taeubel, Administrator
Wage and Hour Division

ANY REQUEST FOR A HEARING MUST BE IN WRITING AND MUST BE
DIRECTED TO:

Contested Case Coordinator
Bureau of Labor and Industries
1045 State Office Building

800 NE Oregon Street
Portland, Oregon 97232

NOTICE OF INTENT TO ASSESS PENALTIES —HU155-18 6 of 6




BEFORE THE COMMISSIONER
OF THE BUREAU OF LABOR AND INDUSTRIES
OF THE STATE OF OREGON
CERTIFICATE OF SERVICE

{ HEREBY CERTIFY THAT | SERVED A COPY OF THE ATTACHED:
NOTICE OF INTENT TO ASSESS CIVIL PENALTIES

In the Matter of

THE UNDERGROUND, LLC dba ENCORE CLUB dba PDX POKER CLUB and KING
OF CLUBS DEALERS GROUP,

FILE #: 55-16

BY HAND DELIVERING OR PLACING IT IN INTERNAL STATE MAIL SERVICES TO EACH PERSON AT THE ADDRESS

LISTED BELOW:
Adriana Ortega Gerhard Taeubel, Wage &
Administrative Prosecutor Hour Division Administrator,
Bureau of Labor and Industries | Bureau of Labor and Industries
1045 State Office Building 1045 State Office Building
800 NE Oregon Street 800 NE Oregon Street
Portland, OR 97232 Porfland, OR 97232
o B §71-873-0801

AND BY PREPARING AND PLACING IT IN THE OUTGOING BUREAU OF LABOR AND INDUSTRIES MAIL TO EACH
PERSON OR ENTITY AT THE ADDRESSES LISTED BELOW:

The Underground, LLC John Ogai, Registered Agent
535 NW 16th Ave. The Underground, LLC
Portland, OR 97209 535 NW 16th Ave.
Portland, OR 87209
via Regular & Certified Mail
Certified Mail # 7016 0750 0000 8128 7589 via Regular & Certified Mail
Certified Mail # 7016 0750 0000 8128 7572
King of Clubs Dealers Group Sean A. Gentry, Registered Agent
535 NW 16th Ave, King of Clubs Dealers Group
Portland, OR 97209 17098 SW Morrison St. Apt. 303
Portland, OR 97205
via Regular & Certifled Mail
Certified Mail # 7016 0750 0000 8128 7619 via Regular & Certified Mail
Certified Mail # 7016 0750 0000 8128 7565
Laura Salerno Owens Renee E. Starr, LLC
Markowitz Herbold PC 7128 SW Gonzaga Ste. 230
1211 SW Fifth Avenue, Ste. 3000 Portland, OR 97223
Portland, OR 97204
via Regular & Certified Mail
via Regular & Certified Mail Certified Mail # 7016 0750 0000 8128 7602
Certified Mail # 7016 0750 0000 8128 7596




On Friday, June 17, 2016
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Diane M. Anicker, Contested Case _Coordinator, Bureau of Labor and Industries, 971-673-0865




Bureau of Labor and Industiies
Brad Avakian
Commissioner

Warning! Enclosed are important documents concerning yourJegal rights and responsi- R

bilities, You may need to respond to these documents within a limited time, If you do
not r&zid English, you should have a qualified person Interpret them for you as sgon as
- possible. _
[English]
|Avisol Adjuntos encontrard documentos importantes sobre sus derechos lsgales y
obligaciones. Es posible que tenga que responder a estos documentos dentro de un
plazo limitado. Si no puade leer los documentos en inglés, deberia hacer que una
persona apta se los fraduzca lo antes posible.
[Spanish]

Buipvannie! BHYTpH CONEpXKATCs BAKHSIE ROKYMEHTH OTHOCUTEIIBHO BAWIHX 3aKOHHBIX Npay i
obgaaHocTelt, BOSMOXHO, YTO OTBET HA IMOC/IANHLIE BaM JOKYMEHTH! GyaeT oxXnaaThcd B
TEIEHIH OPPaHHIEHHOr0 BpeMers. Ecsm Bri He wirraere no-arcmiicki, TO nam chienyer
BOCI0JIb30BATLCH, KAK MOXKHO CKOPEE, YCITYramMil KOMIICTEHTHOO JINIA I TIEPERONA ITHX

JOKYMEHTOB. ’ (Russian)

Litu ¥ | Binh kém theo ddy 14 nhifag tin tic quan trong lién quan d&n quyén 1gi v4 trich
nhiém vé phép 1 cifa quy vi. Quy vi c6 thé phai trd 13i nhitng hd so ndy trong mft gian gidi
han. N&u quy vi khéng doc duge ti€ng Anh, quy vi phdi c6 m{t ngudi di trinh d§ dich nhitng

gidy t3 nity cho qu¥ vj cing sém cang 16t
. .. Vieinamese]

fm e e et o s e e e e e am et = e e -

mupnst inestiuimsnnyus: Ahanaminsfidginmiegnengimuoninodyn 1 gagluwm

N

[phjunetim:anmsspunbmastantiumiand 1 Gyrdsionsmanntsgts gngieusiiums
© weEEAAATE R R st 4

[Cambodlan) -

ER | AP A SRR AR B o IR AL IR S A R P
CATLUER ©  MBIRTHESNAIRIEX » IRNEB TR — (O S A BRI B S

W - [Chinese}

Aagyn! T8 AFEL Aty WA A @ 9% B 289 A=A,
A7 ol F AR A SFE 9B 717 Yol FA ged ¢y &x AegHo,
FA37E FoIE oldFA b= A S, Al o] 5L H48) & 3 U gL
b @ BE Al Jof 2] gkew kgt

. [Korean]
deifou! canumum‘muumﬁuﬂunanmﬁuéq‘éuﬁgaﬁuﬁmﬁmgﬁnuuwmasamu‘éuﬁneeuaoguhu. fen
fiagmeuSucenzanuesdniiuntusoaniitnlols. fwinusauunarBgfolls, vweouesnumighinonss
usaetuien iyt i aftgnciinfiactolii.

FORTLAND SALEM EUGENE [Lac}
800 NB Ocepon St. Svite 1045 38565 Wolverine St. NE; E-1 1400 Executive Parkwvay, Suite 200
Portland, OR $7232-2180 Salem, OR 97305-1268 Eugene, OR 97401-2158
(971) 673-0761 (503) 378-3292 (541) 686-7623
Fax (971) 673-0762 FAX (503) 373.7636 PAX {541} 6356-7980
BEND MEDFORD

Apprenticeship and Training Apprenticeship and Training

Worksource Bend Oregon Relny TTY:711 119 N Oakdale Ave.
1645 Ng lglbes Rd, Ste 106 Med!osx:dl,) ?;269325311-2619 @
Bend, OR 977014990 . . {51 -
www.oregon.eov/boli FAX (S41) 7766284

A s ANEQUAL OPPORTUNITY BMPLOYER




Digniin! Waxaa la socda warqaddo muhiim ah 00 la xiriira xuquuqdaada sharci iyo
waajibaadkaaga. Waxay tahay in aad warqadahani kaga soo jawaabto wakhtiga kooban ec loo
qabtay. Haddii aadan akhrlyi karin Ingiriisiga, waa in aad sida ugu dhakhsaha badan u haysataa
qof khibrad leh oo kuu turjura.

[Somali]
of Clauaddl a3 o Ly glas of oS50 ey o8 200 50301 (ST gpnay pSE g ol Lala obaifne A3l (38 30 40
&J@O[Lhyuas.&g.l_,éluall.sﬂh P R N FL TR A PR FES 13 35 g3 n Dgia 5850 ) gt
5 SRS PRWEC P P LR R TN
. [Arabic]
2008 oadengoenonkqpig ao8all pucsaaq qBEpSapi omofiep-atsd as05a8800p3 sase oo
Bencnbap: {53063 o ocSemnoopionfhamcg: sEogchesenbrapranad coborlGhag
oom{dfeoq$ Baopmapdeons:y

[Burmese]




FILING AN ANSWER AND REQUEST FOR HEARING
THROUGH AN AUTHORIZED REPRESENTATIVE

Partnerships, corporations, limited liability companies (LLCs), unincorporated associations, and
__governmental agencies may choose to be represented by an "authorlzed representative” at a BOLI
contested case hearing. An authorized representative must be a member of a partnershlp. or an
authorized officer or regular employee of a Respondent corporation, LLC, unincorporated
assoclations, or govern‘mé'ntal‘agé'ﬁW.’*R'e"s‘p‘dhdia“nt's‘wﬁc‘i'chﬁb’éé‘tb‘b'e're'ﬁré*sﬁﬂtéd'by—a“rT“ atithotized
representative must provide written authorization for the authorized representative to appear on their
behalf, This written authorization must be provided when an answer and request for hearing is filed.

OAR 839-050-0110.

Respondent(s) can satisfy this written authorization requirement by completing the appropriate form'
below and returning it with their answer and request for hearing.

AUTHORIZED REPRESENTATIVE STATEMENT FOR PARTNERSHIPS

| . @M a member of a partnership named

, (print name)
as a Respondent in BOLI case nhumber and am hereby authorized to represent

Respondent as its authorized representatlve in this contested case proceeding.

(SJQnat‘ure of authonzed repzesenta&ve) (dale)

(name of partnership)

AUTHORIZED REPRESENTATIVE STATEMENT FOR CORPORATIONS, LLCs,
UNINCORPORATED ASSOCIATIONS and GOVERNMENTAL AGENCIES

L, , am an authorized officer or regular employee of a

(print name) .
corporation, LLC, unincorporated association, or governmental agency named as a Respondent in
BOLI case number : and am hereby authorized to represent Respondent as its

authorized representative in this contested case proceeding.

(signature of authorized representative) (dats)

(name of corporation, LLC, or gavem._fnenfal agency) ~
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“Tas SU'MMARY. 15; WRITTEN. FOR PERSONS” WHO_RECEIVE: A Norrcﬁ Or ,
ISSUED BY THE BURBAU QF LABOR AND TNDUSTRIES, WAGE AND HOUR DIVISION <IT
“EXPLAINS HOW, TO. RESPOND 7O THE NOTICE, AND THE. CONSEQUENCES' OF. NOT.
, RESPONDING. R : :

v

1. WRITTEN _ANSWER _ AND
REQUEST __FOR __ HEARING
REQUIRED - :

If yon wish to confest the
allepations in the Order or Notice,

YOU. MUST LY FILE A
WRITTEN WER AND
WRITTEN  REQUEST  FOR

BAEARING at the address set ouf in the
Notice. An answer and request for
- hearing is filed when it Is postmarked
or hand-delivered to tho Wage & Hour
Division at the address set forth in the
Notice, Your answer must admit or
deny each fact alloged in the Notice and
must state all factual or legal defanses
you iotend fo claim. OAR 839-050- .
0130. OAR 839-050-0130, IF YOU
FAIL,: TO TIMELY FILE AN
ANSWER AND REQUEST FOR A
HEARING IN “WRITING, YOUR

“RIGHT TO A HEARING IS
. WAIVED.

2. REPRESENTATION BY

ATTORNEY OR _AUTHORIZED
REPRESENTATIVE,

: All Rcspo:xdcnts may be
represented by an atiomney. Legal gid

organizations may be able to assist a

party-with limited financial resources,

Individuel Réspondents  may
choose whether or not 1o be represented
by an attorney.

All . govemment agencies,
partnerships,  corporations, and
unincosporated assoclations MUST be
represented ejther by an attorney or by
an “aulhorized representative™ at all
stages of tha hearlog, INCLUDING
THE FILING OF AN ANSWER
AND REQUEST FOR HEARING.
OAR 839-050-0] 10. An enclosed insert
explains the speclal reguirements
conceming authorized representafives,
including restrictions on who mey act
as an authorized represcnfative and the
Himitations on  an  authorized

" represéitative,“aod also~ defines who
may act as an authorized representative,

3.NOTICE K
CIVIL PENALTIES, TO REFUSE
TO_ RENEW, TO SUSPEND OR

REVOKE A_ LICENSE, OR TO

PLACE ON COMMISSIONBR’S
LIST OF INELIGIBLES

If you have received a Notics

proposing fo fake any of these actions, .

you must file a wrilten aoswer and
written request for hoanng'pﬂhin 20
days of the datc you receive this notice
or the dafe it was mailed fo you,
whichever is earlicr. OAR 839-050-
0070; 839-050-0130.

4. NOTICE OF INTENT TO DENY
A LICENSE

proposing-to-deny-a-Ticense, you must
file a writien answer and written
request for hearing within 60 days of
the date you receive this notice or the
date it was mailed to you, whichever ia
earlier. OAR 839-050-0070; 839-050-
0130

5. NOTICE OF HEARING
If you file a limely answer and

request a hearing, a hcaring will be -

scheduled and & notico of that hearing
sent to you at your address stated o the

Notico. OAR 839-050-0080, Ifthisis

an ncomect address, you should statc
your carreot address in your answer and
request for hearing to insure thet the
Notice of Hearing is sent to your
correot address,
changes after you file your answer and
request for hearing, you MUST nofify
the Contested Case Coordinator within
10 days of your change of address.
OAR 839-050-0030.

If you have received a Notice

If your address,

6, DEFAULT ~- -+ — - - —

If you fail to fils an answer and
make 8 timely request for a hearing,
your right to a hearing is waived, The
Apgency’s file will be designated as the
record of the case in support of o prima
facie case and the Notico will become &
Final Order by Defaull that may be
recorded as a judgment, If you file an
answer and request a hearing, but later
withdraw your request for a hearing, the
Agency’s file will be designated as the
record of the case and the Nolico will
becoms a Final Order by Defaulf that
may be recorded s 2 judgment. OAR
839-050-0430.

8, RELIEF FROM DEFAULT

You may request relief from

default, based on “good cause,” by
* thaking a writleit request within 10 days

ifter tho administrator of the Wage and
Hour Division issuos a Final Order by
Default.  “Good cause” means that a
required act was not performed “due to
an excusable mistake or a circumstance
over which a participant had no
control”  Your request must be
accompanied by a written statement,
together with apprapriate
documentation, setting forth the facts
supporting your olaita of good causc. It -
must bo addressed to the administrator
of the Wago and Hour Division and will
be niled wupon by the presiding
administrative law judge, O4R 839-
050-0340.




Bureau of Labor and Industries
Brad Avakian
Comunissioner

. JATTENTION = MILITARY,SERVICEMEMBERSE. |

.[.. 1. Notificatlon of Federal Servicemembers Civil Relief Act (SCRA).. . . . o

The Servicemembers Civii Relief Act (SCRA) provides for the temporary suspension of judicial and
administrative procesdings and transactions [hat may adversely affect the civil rights of servicemembers

during thelr military service.
. As defined by the SCRA, the tem "uniformad services” means:

(A) The armed forces (Army, Navy, Air Force, Marine Corps, Coast Guard, National Guard);
(B) The commissioned corps of the National Oceanic and Atmospheric Administration; and
(C) The commissloned corps of the Public Heallh Service,

If you are a current member of the uniformed services, or were racently released or terminated from ihe
uniformed services, the protections granted by the SCRA may apply to you in this contested case proceeding.
The rights and protections of the Act may aiso apply If you are a reserve who has been ordered to report for
military service, If you have Been ordered to report for Induction, or if you are a U.S. cltizen serving with allfed

forces.

Prolection under the SCRA must be requested during the member's military duly or within 30 fo 180" days
after milltary service ends, depsnding on the protection being requested. Information on SCRA may be found

at hitp:) Jagenet army.millTJAGSA or hitp./veww.iagenet. army.millegat.

.

2. Oregon National Guard servicemember Hights to- relief-from- contested caso proceeding under
Oregon law,. .

Under Oregon law, a member of & Oregon National Guard who is called into active service inside or outside
the state of Oregon may, while in aclive sesvice or aclive duty, or within six months after that service or duty
ends, apply to the Bureau of Labor and Industries for: (1) rellef with respect to any obligation or liability
incurred by the member before the period of active service or duty began; or (2) a stay of a contested cass
proceeding in which the Bureau has issued an Order of Determination, Notice- of Intent, or Formal Charges
that names the member as a parly. ORS 399.238(1)&(2).

Contact the Bureau of Labor and lndustﬂés Administrative Prosacutor In this contested case
Immediately If you think you have rights under the SGRA, or Oregon law that erille yau fo be temporarily

shislded from this legal proceeding. The Administrative Prosecutor will attempt to determine your status as it
pertains to this proceeding, based on the information you provide. You should also consult with an attorney to
determine your legal rights, as the Bureau cannot give legal advice. The Oregon Siate Bars Lawyer Referral

number is 1-800-452-7636.

! Section 202 of SCRA provides that a seqvicemember named as a parly In a contested case proceeding may be entilled fo a slay of the procgeding
when the sarvicomembior raceives notica of the action and, at thne of fifing application for atay, s cumently in the mlitary or within 90 days of termination
or releass. ORS 398.238 dofines “service member” 23 “(a) a member of the arganlzed milftla vho Is called Into aclive senvice of Ihe state by the
Govemor under ORS 389.054(1) for 30 or more consecutive days” or "(b) 8 member of the Oregon National Guard wha is called Into active federal

setvice undar Tilta 10 ¢f the United States Code.”
BOLI SCRA Notification (September 2008)

PORTLAND SALEM EUGENE
800 NE Qregon St. Suita 1045 3365 Wolvarine §1. NG; G-i 1400 Bxecuttve Paskway, Suite 200
Poctland, OR 97232-2180 Salem, OR 97305-1268 Bugene, OR 97401-2158
(971) 673-0761 {503) 378-3292 541) 6867623
Fax (971) 673-0762 PAX (503) 373-7636 FAX (541) 6867980
BEND . MEPFOR:P’I .
Appreaticeship and Teaining Appreaticeship and Training
P Worksnuece Bend  ° Oregon Relay TTY:711 119 N Qakdale Ave.
1645 NE Forbes Rd, Sl; 106 M:df(msfi)%laﬁi!-m @
flend, OR 577014990 . H -
on www.oregon.gov/boli FAX(541) 7766284

e Baames AN EBQUAL OPPOE EMPLOYER
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BUREAU OF LABOR AND INDUSTRIES
DIVISION 50
. CONTESTED CASE HEARINGS RULES
As Filed With Oregon Secretary of State on September 4, 2014

839-050-0000_Statement of Purpoge
(1) The purpose of OAR 838-050:0000

- 10 838-050-0440 is to ensuire that the
contested case procedures of the
Bureau of Labor and Industries comply
with ORS 183.413 to 183.470, to
provide clear guidelines and an
understanding of what is expected of
participants, and to provide for thorough
and timely hearings.

(2} In an effort to provide timely
hearings, OAR 839-050-0000 to 839-
050-0440 establish time limits that wil}
be strictly followed. Waiver or extension
of set time limits will be granted only
under the limited circumstances set forth
in these rules.

The Attorney General's Model Rules for
Agency Declaratory Rulings govern
Declaratory Rulings.

[ED. NOTE: The full text of the Attorney
General's Model Rules of Pracedure is
available from the office of the Attorney
General or Bureau of Labor and

Industries.] i

Stat, Auth.: ORS 183 8 851.060(4)

Stals. Implemented: ORS 279C.860, 279C.865,
852.332(3), 853.065(1), 658.115, 658,407(3),
658.820, 659A.845 & 659A.850

. Hist.; BL, 8-1986, {. & ef. 8-2-85; BL 4-1993(Temp), f,

4-7-93, cert, of. 4-12-93; BL 8-1893, f. & cerf. of, 9-3-
93, Renumbered from 838-030-0022; BL, 12-1996, f,
& cert. ef, 12-10-96; BLI 2-2000, {. & cert, ef, 1 -27-00;
BLI 15-2004, f. 11-1-D4, cerf, of. 11-3-04; BLI 7-2006,
f. 3-16-06 cert. of. 3-20-08; BLI 5-2014, {, & cert. of. 4-
15814

839-050-0020 _Definitions

Stat. Auth.: ORS 183;279C.815, 279C817: &
651.060(4), 658.407(3), 658.820, 659A.805

Slats. Implemented: ORS 279C:860, 279C.865,
652,332(3), 653.065(1), 658.115, 659A.845 &
659A.850

Hist.; BL 8-1986, f. & ef. 9-2-86; BI_.4-1993(Temp), f.
4-7-93, cert, ef. 4-12-93; BL 8-1883, f. & cert. ef. 9-3-
93, Renumbered from 839-030-0020; BL. 12-1998, {.
& cert. of. 12-10-96; BU 2-2000, f. & cert, ef. 1-27-00;
BLI 15-2004, {. 11-1-04, cerl. ef. 11-3-04; BLI 5-2014,
f. & ceft, of. 4-15-14

839-050-0010 Model Rules of
Procedure

The Attomey General's Model Rules of
Procedure for contested cases adopted
pursuant to OAR 839-002-0005 govern
contested case-proceedings of the
Bureau of Labor and Industries except
to the extent they conflict with or are

* modified by-rules in this division or any
other division of chapter 839 of the
Oregon Admiristrative Rules. The rules
for contested case proceedings are set
forth in OAR chapter 839, division 50.

Unless the context requires otherwise,
the following definitions apply to OAR
838-050-0000 through 838-050-0445:
(1) "Administrative law judge" means the
commissioner or an individual or a '
special tribunal deslgnated by the
commissioner to preside aver any or all
aspects of a contested case hearing
including motions, oral or written
hearings, preparation of the Proposead
Order and assistance in preparation of
the Final Order. The administrative law

judge may or may not be an employee -

of the Agency, except that when a case
involves a complaint alleging an
unlawful practice under ORS 659A.145
or 659A421 or discrimination under
federal housing law, the administrative
law judge or anyone appointed as a
hearings officer or member of a spegial
tribunal to hear the matter must be an
employee of the Agency.

Bureau of Labor and Industries — Contested Case Hearings Rules
Oregon Administrative Rules 839 - Division 50
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Ashiand poker club shut down

Tuesday
Posted May 20, 2008 at 12:01 AM

ASHLAND — A state agency's ruling that a poker club's
activities violated state law led to the shutdown of the

gaming business.

By Grayson Berry ASHLAND — A state agency's ruling that a poker club's
activities violated state law led to the shutdown of the gaming business.

The Oregon Department of Justice's Charitable Gaming Unit said that some
membership dues and fees charged by The Downtown Poker Club were outside
the rules established for social gaming clubs. Following that ruling, the Ashland
Elk's Lodge, which owns the building on Will Dodge Way, declined to renew

the poker club's lease.

The club was funded by each member paying nightly table fees of $20, which
were collected by taking 1 small percentage of each pot played, also known as the
“rake.” Any money collected in excess of $20 per player was placed in a player's
fund to be redistributed among the players through parties and refreshments.
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Because the club was not making a profit from these fees, and only paying for
rent, expenses and improvements, Russell Bjerke, co-owner of the Downtown
Poker Club, had previously said he Felt the practice was legal.

The state disagreed.

“The DOJ investigator said that the club was in violation of the Monte Carlo
rules because they were a social gaming club and were takin g income from the
game,” said Detective Bon Stewart of the Ashland Police Departm ent, who
accompanied a state investigator to the club,

The poker club met the city of Ashland's requirement as a "charitable, fraternal
or religious organization,” and was allowed to host social games such as poker.
However, the owners' practice of charging nightly fees to play in the gam €5

meant that the card games were a source of income, which is a violation of the

state's charitable gaming laws for non-profit organizations.

Pending further investigation, the club could face fines from the state of Oregon.
No decision has yet been made by the Justice Department.

After closing in April, the owners of the club reportedly attempted to
reformulate their business plan so it would meet the law's guidelines, but were

stymied when they tried to renew their lease in May.

The Downtown Poker Club rented its space from the Elk's Lodge, which is
upstairs from the club and owns the building.

Fred Hatfield, chairman of the lodge's board of trustees, said that in addition to
the problems with the state, the poker club had filed to build a rest room for its

players as it had promised.

Before the club could reapen, the Ek's board of trustees reviewed what would
essentially be a new business and opted not to renew the lease.

The Elk's Lodge hosts poker games in its facilities and was also investigated
because of concerns that the dealers were paid for their services at the lodge,
according to the Department of Justice. Those concerns proved to be unfounded.

“The dealers have never been paid," said Judy Corallo, a dealer at the Elk's poker

tournaments.
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Hatfield said dealers receive compensation cnly through dps from the players.

"The investigator initially told me that the dealers 'could not profit in any
manner," said Hatfield. "I simply asked him how I could control what players do
with their money. He said that as long as we give the players all of the money in
the prize pool, then what those players do with the money after it has been given

to them is their business.”

The weekly and monthly games that eake place at the Elk's Lodge have been
deemed legal and will continue,

According to the city of Ashland, the Downtown Poker Club was renamed The
Private Club and purchased a business license in April. The current owners have

declined to comment on their plans.

{alse
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