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Dear Representative Krummel:

This opinion supersedes our opinion on the same topic dated December 15, 2005, Our
answer to question 1 Is basically unchanged. Our answer to question 2 Is modified; however, we

still reach a substantially similar result.
; _ .

You asked two questions: relatlnq to landowner consent to annexatldn. You and your
constituents provided several documents’ for our raview of spacific concems relating to the City
of Tigard and an unincorporated area known as Bull Mountaln.

First, you eisked whether a local govemment may require a landowner to consent to
annexation as a condition for the delivery of an urban service,

Generally, the answer Is yes. Annexation is one of the planning tools addressed In ORS
chapter 195, which requires local governments to enter into cooperative agreements for:land
use planning and urban service agreements for the delivery of urban services. However, in this
specific instance, the documents show electors rejected an annexation plan? that, if approved,
would have authorized annexation of Bull Mountain by the City of Tigard based on the delivery

of urban services to the area.

Second, you asked whether a local govemment may require a landowner to consent to
annexation as a-condition fur. the issuance of & bullding pstmit.”

Qenerally; the answer |s that a local government may require consent to annexation for
providing - extrateritorial sarvices. We note, however, that building Inspection is not a sarvice
generally provided extraterritorially. In unincorporated areas, the county is responsible for
providing bullding inspection services, not a city. When' a clty operates a bullding inspection
program in unincorporated areas pursuant to an Intergovernmental agreement with the county,
the city does not deliver its own services; rather, the city acts as an agent of the county,
delivering services on behalf of the county to the unincorporated torritory. A city may require

I A list of documents reviewed s attached as Appendix 1.

* ORS 106.215 requires approval of an annexation plan by a majority of the electors of the clty and a separate
majority of electors in the territory to be annexed. A majority of electors in the City of Tigard approved the annexation
plan; howe\(or, the annexation plan was rejectad because a majority of electors In the Bull Mountain area did not

approve the plan.
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consant to annexation only for delivering its own services, not for acting 83 an agent of the
appropriate service provider. :
Urban Senvice Agresments
ORS chapter 195 providas ganerally for coordination of comprahensive planning and

urban servica dalivery among local governments. ORS 196,065 defines “urban services" as
sanhary sewers, water, fire protection, parks, open space, recreation and streets, roads and
mass fransit, Countles® are directed to coordinate the process of establishing cooperative
agrosmesnts betwsen the county, cities and spacial disiricts that provide an urban service.”
Pursuant to the cooperative agreamant, local Qova'nmamn that provide an urban service are
diractod to establieh urban service agresments,

~ Local govemments must gsteblish i thelr cooperative agreement “the role and
responsibliifies of sach perty o the agreement with raspect to city or county approval of new
devalopmant™ Pursuant to an urban senvice agreement, a clty o a spacial district that provides

an urban service may davelop an snnexation plan that provides for the timing and sequance of
future annexations of terrtory, the standard of seivice avafiabllty required s a precondition of
annexation and the planned schedule for providing. urban gervices as described In the
annexation plan.” An annexation plan. must ba submitted 1o electors for approval.® Once an
annexation pian ia approved by the electors, subsequent urban services annexations take effect
aceording to the plan.’ Urban service arinexations pursuant to an annexation plan under ORS

195,205 10 195.226 are in addition to other msthods of annaxation.”®

~ In this Instance, your question relates speciically to the Clty of Tigard and efforts 1o
annex tarritory within the unincorporated area known as Bull Mountain. We reviewed the Tigard
Urban Service Agresment, dated November 26, 2002, and the official elaction results for City of
Tigard Ballot Measure 34-88, which proposed an annexation plan relating to Bult Mountain.
Annexation by a ofly or a special distict that provides an urban sarvice pursuant to an
annmtionptanadopmd-aspandanumansem,_aammeruardappmmwﬁmmlsa
past of the public policy énactad In ORS chapter 186. However, because alectors rojected the
annexation plan for the Buli Mountain area in November 2004, the City of Tigard may not rely on
;l;a provision of urban semvices consistont with the unapproved annexation plan ag a legal basis

r annexation.

ORS chapler 455 estabiishes authority for the Director of the Dapartment of Consumor
and Business Services 10 establish bullding codes and other relatsd spacialty codes by
administrative rule.” The stats buliding code preempta local ordinances, tules or regulations
that relate to the same matters encompassed in the stats bullding cods unlass the differant local

* For the ares within & metropotan sandos district, ORS 196,020 asaigna 1o the district the coordinative funclicns

® ORS 196,020 (4)c).
’ ORS 195,220,
 ORS 195.205.
® ORE 196.216.
* ORS 106.236.
" ORS 455.020,
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requiremants are authorized by the director.'* The dirsctor inay authorize a local govemment to
administer a bulkding Inspection program, ™

As siated in ORS 465.020, the purposs of ORS chapter 465 is:

1) To ‘promulgate a state bulding code to govem the
construction, reconstruction, alteration and repair of buildings and
other- structures and the installation of mechanical devices and
squipmant therein;
m‘mﬁemhmsmnacuonafmsafocmcﬁﬁanscausedby
oarthquakes In existing buildings™; "

da 3) To ‘“establish uniform performance standards providing

T veasovmble safeguards for health, safety, welfars, comfort and

otmwld i‘gﬁaa;d asidents of this state who are occupants and users
4} To “provide for the use of modem methods, devices, materials,
techniques and practicable maximum aneegy consatvation.”

From this statement of purpose, It would appear that-a requirement that property owners
consent 1o annexation of proparty to obtain approval of a building penmit for that property is
beyond the scope of the bulkding Inspection program.

Following discussion with your constituents, we understand the question mora pracisely
fo be whethiar a city can require annaxation as a.condition of approval for a bullding permit whan
that requiremant has not baen legistatively adopted as an ordinance. Setting aside the issue of
whether mandated annexation Is the kind of local requiremsnt that the Director of the
Department of Consumer and Business Sarvices may authorize within the scope of a bullding
inspection program; wa note that snnexation Is a legislative action. By extenslon, we beliave
that a general mandate of a municipality raquiring consent to annexation for providing
extratarritorial services likely also raquires legisiaiive action. We do not see that sither the City
of Tigard or Wasghington County haa adopted an ardinanca requiing annexation or ihat the
director has authorized that local requirement for building pemit approval.

Ultimately, however, the dispositive [ssus in this Instance appears to be the nature of the
services deRvared. From our review of the documents identified in Appandix 1, it appears that
tha Clty of Tigard does.not deliver city senvices to the unincorporated areas of Washington
County. Rather, pursuant to intergovermmantal agraemants, the City of Tigard acts as an agent
of Washington County and the Tigard Water District to provide building inspection services and
waler to rasidants of the county and district, respectively, Excapt for services deliverad purguant
to ita Intergovernmental agreements to provide services on behalf of tha county and the district,
it doas not appaar that the City of Tigard providas city services 1o residents of Bull Mountain,

ORS 222.115 exprossly authortzes a city to require a landowner to consent to eventual
annexation in exchange for providing exraterritorial services to proparty. In Bear Creek Vafley
Sanitary Authority v. City of Medford, the Gourt of Appeals concludes:

In sum, reading ORS 222.116 in the context of the 1981 Act
through which it was adopted, we interpret the statuta to be the
defining source of and limitation on city authotity 1o obtain

" ORS 455.040.
' QRS 456.148,
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consents to annexation in exchange for extraterritorial services.
We also interpret the statute to allow that procedure to be used by
citles only when they are the providers of the services.'*

Because the City of Tigard provides extraterritorial building inspection services to the residents
of Bull Mountain pursuant to an intergovernmental agreement with Washington County, we
concluda that the city may not use those services as a basis for requiring consent to annexation.

The opinions written by the Legislative Counsel and the staff of the Legislative Counsel’s
office are prepared solely for the purpose of assisting members of the Legislative Assembly in
the development and consideration of legislative matters. In performing their duties; the
Legislative Counsel and the members of the staff of the Legislative Counsel’s office have no
authority to provide tegal- advice to any other person, group or entity. For this reason, this
opinion should not be considered or used as legal advice by any person other than legislators in
the conduct of legislative business. Public bodies and their officers and employees should seek
and rely upon the advice and opinion of the Attomey General, district attomey, county counsel,
city attorney or other retained counsel. Constituents and other private persons and entities
should seek and rely upon the advice and opinion of private counsel.

Very truly yours,

DAVID HEYNDERICKX
Acting Legislative Counsel

By
B. Harrison Conley
Deputy Legislative Counsel

" 130 Or. App. 24, 30-31, 880 P.2d 488, 490 (1994).
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Appendix 1

In preparing this opinion, we reviewed documents including but not limited to:

¢ Tigard Urban Service Agreement, dated November 26, 2002, and entsred Into by:

Washington County,

The City of Tigard;

The Metropolitan Service District (“Metro™)

Clean Water Services;

Tigard Water District;

Tri-Met, .

Tualatin Hills Park and Recreation District;

Fuatatin Valley Fire and Rescue District; and

Tualatin Valley Water District.

e Urban Services Intergovernmental Agreement Between City of Tigard and
Washington County, signed September 10, 2002,

¢ Washington County—Tigard Urban Planning Area Agreement, dated October 2003.
Washington County Bull Mountain Community Plan, Volume X, dated May 27, 2004.
intergovernmental Agreement Between the City of Tigard and the Tigard Water
District for Delivery of Water Service to Territory Within the District Boundaries, dated
December 23, 1993.
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