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Re: Effect of Senate Bill 567-B on the Kicker
Dear Senator Ferrioli:

You asked whether B-engrossed Senate Bill 567 would have any effect on the
calculation of the personal income tax kicker under Article IX, section 14, of the Oregon
Constitution. You note that Legisiative Counsel has already cpined, in an opinion addressed to
you on May 15, 2015, that the A-engrossed version of Senate Bill 567 would not affect the
method for calculating the kicker. You asked whether the House amendments to A-engrossed
Senate Bill 567 change our opinion regarding the bill's effect on the kicker.

Short Answer

The answer is no. We believe that B-engrossed Senate Bill 567 would not affect the
method for calculating the kicker. As with the A-engrossed version of the bill, we believe
moneys diverted from unreceipted revenues into the Education Stability Fund would stili count
as General Fund revenues for purposes of calculating the kicker under Article IX, section 14.
This is true even though the revenues would never actually be deposited in the General Fund.
Therefore, B-engrossed Senate Bill 567 would not have the effect of preventing individual
taxpayers from receiving tax credits, or of reducing the amount of any credit, under the kicker
provisions of the Oregon Constitution.

Discussion

The legal issue with both the A-engrossed and B-engrossed versions of the bill is
whether the diversion of personal income revenues from the General Fund to the Education
Stability Fund would reduce General Fund revenues and change the basis for the calculation of
the kicker. The House amendments to A-engrossed Senate Bill 567 do not change the legal
analysis or conclusion with respect to the bill's effect on the kicker. The two versions contain
identical provisions that direct the Department of Revenue to retain unreceipted revenue from
personal income taxes and, when required under the bill, to transfer moneys to the Education
Stability Fund out of this unreceipted revenue. Therefore, there is no difference between the A-
engrossed and B-engrossed versions of the bill with respect to its effect on the calculation of the
kicker.
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The differences between the two versions involve the method for calculating the amount
of excess capital gains revenue to be fransferred to the Education Stability Fund. The A-
engrossed version defines the method of calculating excess capital gains revenue as the
difference between the average annual revenue over the two most recent tax years compared
to average annual revenue in the two tax years immediately preceding those tax years. If the
most recent annual revenue exceeds the annual revenue of the previous period, twice the
amount of the excess is deposited in the Education Stability Fund.

The B-engrossed version defines the method of calculating excess capital gains revenue
as the difference between the annual amount of tax liability over the two most recent tax years
compared to annual tax liability in the three tax years immediately preceding those tax years. if
the annual liability of the two most recent tax years exceeds the annual liability of the three tax
years that preceded them, twice the amount of the excess is deposited in the Education Stability
Fund.

The differences between the A-engrossed bill and the B-engrossed bill involve only the
method for calculating the excess. The bills are identical regarding the diversion of the excess
revenue from the General Fund to the Education Stability Fund. Therefore, our conclusion that
the diversion of personal income tax revenues from the General Fund {o the Education Stability
Fund will not affect the calculation of the kicker remains the same for the both the A-engrossed
and B-engrossed versions of Senate Bili 567. The legal conclusions expressed in the opinion
dated May 15, 2015, apply to B-engrossed Senate Bill 567.

The opinions written by the Legislative Counsel and the staff of the Legislative Counsel’s
office are prepared solely for the purpose of assisting members of the Legislative Assembly in
the development and consideration of legislative matiers. In performing their duties, the
Legislative Counsel and the members of the staff of the Legislative Counsel’s office have no
authority to provide legal advice to any other person, group or entity. For this reason, this
opinion should not be considered or used as legal advice by any person other than legisiators in
the conduct of legislative business. Public badies and their officers and employees should seek
and rely upon the advice and opinion of the Attorney General, district attorney, county counsel,
city attorney or other retained counsel. Constifuents and other private persons and entities
should seek and rely upon the advice and opinion of private counsel.

Very truly yours,

DEXTER A. JOHNSON
Legislative Counsel

Jd oty

By
Ted Reutlinger
Chief Deputy Legislative Counsel
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