Commercial Activity Tax

the privilege of doing business in Ohio, measured

by gross receipts. The CAT is paid either quarterly or
annually and applies to most business types that operate
in Ohio, regardless of location within Ohio.The General
Assembly enacted the tax in 2005 as part of House Bill
66, which also gradually phased out the tangible personal
property tax and corporation franchise tax for most Ohio
businesses. In fiscal year 2014, total CAT revenue was
about $1,685.8 million.

Of the amount remaining after 0.85 percent was de-
posited in the revenue enhancement fund, about $794.2
million was deposited in the General Revenue Fund, about
$555.9 million was deposited in the School District Prop-
erty Tax Replacement Fund, and $238.3 million in the Local
Government Property Tax Replacement Fund. About $80.9
million was deposited in the Commercial Activity Tax (CAT)
motor fuel fund representing CAT revenues measured by
receipts from the sale of motor fuel used to propel vehicles
on the highways. Smaller amounts were deposited into
the Attorney General claims fund and the registration fee
fund.

Returns due and filed in fiscal year 2014 show that
manufacturing taxpayers accounted for the largest share
of tax liability or about $422.4 million and 24.9 percent of
the total while accounting for 10.2 percent of all filers. The
retail sector represented the largest group of filers (12.4
percent) and represented about 20.4 percent of total li-
ability. Filers with taxable gross receipts over $100 million
accounted for more than half (55.6 percent) of total CAT
liability and just above 0.6 percent of the overall filer popu-
lation. In contrast, taxpayers whose receipts were under $1
million represented about 0.7 percent of total tax liability
but made up 67.0 percent of all taxpayers.

T he commercial activity tax (CAT) is a tax imposed on

Taxpayer
(Ohio Revised Code 5751.01)

Generally, the CAT is paid by any person with more
than $150,000 in taxable gross receipts in a calendar year.
The term “person” includes sole proprietors, partnerships
and corporations. It also applies to service providers such
as medical professionals, attorneys and accountants. The
tax also applies to all businesses that either:

¢ have at least $500,000 in taxable gross receipts in
Ohio;

¢ have at least $50,000 in property in Ohio;
e expend at least $50,000 of payroll in Ohio;

e have at least 25 percent of their total property, payroll
or gross receipts in Ohio; or

e are domiciled in Ohio.

The tax does not apply to entities that are deemed
“excluded persons” such as nonprofit organizations or
certain types of entities that are liable for another Ohio
tax, including:

e financial institutions and certain affiliates of financial
institutions, which, depending on the privilege year, pay
the financial institutions tax;

® insurance companies, which pay the Ohio insurance
premiums tax.

The tax also does not apply to certain receipts of public
utilities that are subject to the public utility excise tax.

Tax Base
(R.C. 5751.001(F))

The CAT is a business privilege tax measured by gross
receipts sitused to Ohio. “Gross receipts” means the total
amount realized, without deduction for the cost of goods
sold or other expenses incurred, that contributes to the
production of gross income. Examples of gross receipts
include sales, performance of services and rentals or
leases. The CAT is measured by gross receipts sitused to
Ohio in accordance with rules that are primarily destina-
tion based.The method of accounting for gross receipts
for the CAT is the same as for federal income tax purposes
(that is, accrual or cash basis).

Rates
(R.C. 5751.03 and 5751.031)

Generally, filers with annual taxable gross receipts of
$150,000 or less are not subject to the CAT.

Filers with annual taxable gross receipts of more than
$150,000 are subject to an annual minimum tax. For tax
periods beginning on or after January 1, 2014, the tax for
the first $1 million in taxable gross receipts comes from
a schedule of fixed dollar amounts that determines the
amount taxpayers pay corresponding to their overall com-
mercial activity.

e $150 for filers with more than $150,000 but less than
or equal to $1 million taxable gross receipts in the previ-

ous calendar year. |tax.Ohio.gov 41
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Source: Office of Budget and Management financial reports.

e $800 for filers with more than $1 million but less than
or equal to $2 million taxable gross receipts in the previ-
ous calendar year.

e $2,100 for filers with more than $2 million but less
than or equal to $4 million taxable gross receipts in the
previous calendar year.

e $2,600 for filers with more than $4 million taxable
gross receipts in the previous calendar year.

Businesses with annual taxable gross receipts in excess
of $1 million pay the annual minimum tax plus the product
of a tax rate of 0.26% multiplied by taxable gross receipts
for the tax period after subtracting the exclusion amount
as provided for in the law. Each taxpayer may exclude
the first $1 million of taxable gross receipts for a calendar
year. Calendar quarter taxpayers apply the full exclusion
amount to the first calendar quarter return the taxpayer
files that calendar year and may carry forward and apply
any unused exclusion amount to subsequent calendar
quarters within that same calendar year.

Major Exemptions and Exclusions
(R.C 5751.01)

The CAT does not apply to:
e nonprofit organizations;
e financial institutions and certain affiliates of financial
institutions, which pay the financial institutions tax;
e insurance companies that pay the Ohio premiums tax;
e certain receipts of public utilities that are subject to the
public utility excise tax.

There are certain kinds of receipts that are exclud-
ed from the definition of “gross receipts” under R.C.
5751.01(F)(2). A new exclusion that began in July of 2014
includes those gross receipts from the sale or exchange of
motor fuel.

Credits

(R.C. 5751.51 — 5751.53, 5751.98)

Eligible taxpayers began accumulating one or all of the
following credits against their CAT liabilities beginning
Jan. 1, 2008, and were able to claim these credits begin-
ning July 1, 2008 (on the return due Nov. 9, 2008):

e jobs creation tax credit;

® jobs retention tax credit;

e credit for qualified research expenses; and

e credit for research and development loan payments.

Credit for unused franchise tax net operating loss de-
ductions became available starting with the 2010 calendar
year. Additionally, beginning in March 2013, a refundable
motion picture tax credit became available against the
CAT. Temporarily, the historic preservation tax credit may
be claimed against the CAT.

For more information about these credits, see the Busi-
ness Tax Credits chapter.

Filing and Payment Dates

(R.C. 5751.051)

All businesses liable for the CAT must register prior to
filing a return. All taxpayers are subject to the annual mini-
mum tax due by May 10 of each year.

Taxpayers with taxable gross receipts greater than $1
million must file quarterly returns. Quarterly returns must
be filed electronically through the Ohio Business Gateway.
Quarterly returns are due by the 10th day of the second
month after the end of each calendar quarter (May 10, Aug.
10, Nov. 10, and Feb. 10).

Taxpayers with taxable gross receipts less than $1 mil-
lion may file annual returns.The annual return must also
be filed electronically, by using the Ohio Business Gate-
way or the department’s TeleFile system.The annual return
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is due on or before May 10 each year.The annual return
reports the prior year’s taxable gross receipts and pays the
annual minimum tax for the current (privilege) year.

Disposition of Revenue
(R.C. 5751.20)

All collections from the CAT are deposited in the com-
mercial activities tax receipts fund. From that fund, 0.85
percent is dedicated to the revenue enhancement fund
and is used to defray the costs incurred by the department
in administering the tax and in implementing tax reform
measures. The remainder is first credited to the commer-
cial activity tax motor fuel receipts fund in accordance
with R.C. 5751.20(B)(2) and then to the general revenue
fund, to the school district tangible property tax replace-
ment fund, and to the local government tangible property
tax replacement fund in the following percentages:

e 50 percent of the revenue to the General Revenue
Fund.

e 35 percent of the revenue to the School District Prop-
erty Tax Replacement Fund.

e 15 percent of the revenue to the Local Government
Property Tax Replacement Fund.

Table 1: Commercial Activity
Tax Revenue (all funds)

Fiscal Year Total

(in millions)
2010 $1,342.1
2011 $1,451.6
2012 $1,656.3
2013 $1,595.1
2014 $1,685.8

Source: Office of Budget & Management
financial reports

Administration
The Tax Commissioner administers the CAT and distrib-
utes the revenue to the various funds.

Ohio Revised Code Citations
Chapter 5751.

Recent Court Cases

Beaver Excavating Co. v.Testa, 2012-Ohio-5776, 134
Ohio St. 3d 565, 566, 983 N.E.2d 1317, 1320 (2012). The Ohio
Supreme Court reversed the decision made by the Tenth
District Court of Appeals.The issue raised in this case is the
constitutionality of the commercial activity tax as applied to

gross receipts from motor vehicle fuel sales. The decision was
issued on Dec. 7, 2012 and is given prospective application.
The Court held that the statutory allocation of CAT revenues
derived from the sale of motor-vehicle fuel violates the Sec-
tion 5a clause of the Ohio Constitution because the funds are
not dedicated to highway expenditures.

Recent Legislation

Amended Substitute House Bill 59, 130th General Assem-
bly (effective July 1, 2013)

Beginning on July 1, 2014, receipts from the sale, transfer,
exchange, or other disposition of motor fuel are excluded
from the definition of taxable gross receipts for purposes of
the CAT. Beginning on July 1, 2014, the Petroleum Activity Tax
(PAT) is levied on suppliers of motor fuel, and is measured
by a supplier’s gross receipts from the first sale, transfer,
exchange or other disposition of motor fuel in Ohio to a point
outside of the distribution system.

History of Major Changes

2005
2006

The CAT is enacted as part of H.B. 66.

Legislation allows for certain corporations to claim an
unused tax credit that was previously available against
corporation franchise tax.

Beginning in 2007, an existing exemption for amounts
derived from shipments into or out of a qualified foreign
trade zone was replaced with an exemption for certain
receipts from the sale of tangible personal property
delivered to a “qualified distribution center.”

2007 Legislation devoted 70 percent of CAT revenue to the
School District Tangible Property Tax Replacement

Fund.

The same legislation authorized an alternative method
for situsing receipts from services that must be applied
in a reasonable, consistent and uniform manner that

is supported by the taxpayer's records as they existed
when the service was performed or within a reasonable
time thereafter.

2009 In Ohio Grocers Assn. v. Levin, the Ohio Supreme Court
reversed the decision made by the Tenth District Court
of Appeals and upheld that the CAT “is not a tax on the
sale or purchase of food and therefore does not violate

the Ohio Constitution.”

Beginning in 2010, the due date for the annual minimum
tax was moved from February to May. Additionally, the
quarterly due dates for the CAT returns were moved to
the tenth day of the second month following each

tax period. Previously, the due date floated based on the
calculation of forty days following each tax period.
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History of Major Changes - continued

2010

A legislative change allows a person (in certain situa-
tions) who, after completion of the calendar year, was
not subject to the CAT because the person’s taxable
gross receipts were $150,000 or less, to apply for a
refund of the previously paid annual minimum tax.

2012

Beaver Excavating Co. v. Testa, 2012-Ohio-
5776, 134 Ohio St. 3d 565, 566, 983 N.E.2d
1317, 1320 (2012). The Ohio Supreme Court
reversed the decision made by the Tenth
District Court of Appeals. The issue raised
in this case is the constitutionality of the
commercial activity tax (CAT) as applied to
gross receipts from motor-vehicle-fuel sales.
The decision was issued on Dec. 7,

2012 and is given prospective application.
The Court held that the statutory allocation
of the CAT revenues derived from the sale
of motor-vehicle fuel violates the Section ba
clause of the Ohio Constitution because the
funds are not dedicated to highway expen-
ditures.

2013

House Bill 59, 130th General Assembly, modifies the
method of collecting the tax due. It excludes from the
CAT base receipts of licensed agricultural commod-
ity handlers from the sale of agricultural commodities.

Beginning July 1, 2014, it excludes from the CAT base re-

ceipts from the sale or exchange of motor fuel. The bill
also replaces a fixed minimum tax with a variable rate
minimum tax, beginning Jan. 1, 2014.

Comparisons with Other States

(As of November, 2014)

None of the states selected for comparison in this publica-
tion impose a tax which is exclusively measured by gross re-
ceipts. Texas imposes a franchise tax (“margin tax”) which is
based on the lesser of three alternative computations: total
receipts less costs of goods sold; total receipts less compen-
sation paid; or total receipts multiplied by 70 percent.
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