
Abstract: The National Popular Vote (NPV) plan is the 
latest in a long line of schemes designed to replace the 
Electoral College. Imbued with the ideals of this nation’s 
Founders, the Electoral College has proved itself to be both 
effective in providing orderly elections for President and 
resilient in allowing a stable transfer of power of the lead-
ership of the world’s greatest democracy. Therefore, while it 
would be a mistake to replace the Electoral College, replac-
ing this system with the NPV would be a disaster. The NPV 
would devalue the minority interests that the Founders 
sought to protect, create electoral administrative problems, 
encourage voter fraud, and radicalize the U.S. political 
system. It also would likely violate the U.S. Constitution’s 
Compact Clause while directly contravening the Founders’ 
view of federalism and a representative republic. In an age 
of perceived political dysfunction, effective policies already 
in place—especially successful policies established by this 
nation’s Founders, such as the Electoral College—should 
be preserved.
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Nothing written  here is to  be construed as necessa rily re�ecting  
the views of The Heritage Founda tion or a s an  a ttempt to   

a id or h inder the passage of any bill before Congress.

• The National Popular Vote scheme is an  
unconstitutional a ttempt to eliminate the Elec-
toral College, because the proposed state com-
pact would require congressional approval.

• The NPV scheme would elevate the impor-
tance of urban centers and diminish the in�u-
ence of small states and rural areas.

• It would lead to closer elections, more recounts, 
increased litigation over provisional and other 
ballots, and con�icts over the results of presi-
dential elections.

• It would allow the election of individuals with  
unprecedented small pluralities, raising grave 
issues about the legitimacy of a  winner and 
any actions he took as President.

• It would encourage voter fraud since fraudu-
lent votes cast anywhere (especially in one-
party states) could change the outcome of a  
national race.

• The NPV scheme strikes directly at the Found-
ers’ view of federalism and a representative 
republic that balances popular sovereignty 
with structural protections for state govern-
ments and minority interests.

Ta lking Poin ts

Our system for electing a president has worked 
pretty well. There is no real case being made 
that it will work better if changed—only that it 
will look nicer if one subscribes to one particu-
lar vision of how democracies should work.... 
We are so accustomed to stable, generally good 
government that we sometimes forget that fail-
ure of government structures is historically 
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much more common than success.... [W]e 
tinker with our success at our peril.
Bradley A. Smith, former Chairman, Federal 
Election Commission1

Since the 2000 U.S. presidential election, there 
have been many ill-informed calls to abolish the 
Electoral College. Even before that contentious 
election, there had been more than 700 proposals 
introduced in Congress to amend the Constitution 
to change the Electoral College—more than on any 
other topic.2

The latest scheme, the National Popular Vote 
(NPV) plan, is bad public policy. The NPV plan 
would:
• �Diminish the in�uence of smaller states and rural 

areas of the country;
• �Lead to more recounts and contentious con�icts 

about the results of presidential elections; and
• �Encourage voter fraud.

The NPV plan also strikes at the Founders’ view 
of federalism and a representative republic—one in 
which popular sovereignty is balanced by structur-
al protections for state governments and minority 
interests.

Th e  Electora l College  and the  NPV
The Constitution provides that “Each State shall 

appoint, in such Manner as the Legislature there-

of may direct, a Number of Electors, equal to the 
whole Number of Senators and Representatives to 
which the State may be entitled in the Congress.”3 
Although electors were initially appointed directly 
by state legislatures, some states like Pennsylvania 
and Virginia allowed popular election even in the 
�rst presidential election.4

By 1836, only South Carolina did not provide for 
the direct election of electors, and “since the Civil 
War, electors have been popularly chosen in all 
states.”5 The slate of electors chosen by voters then 
cast their votes for President and Vice President in 
their respective states on the �rst Monday after the 
second Wednesday in December.6 Forty-eight states 
have a winner-take-all system that allocates all of 
their electoral votes to whatever presidential candi-
date wins the popular vote in that state.7

Changing or eliminating the Electoral College 
can be accomplished only by an amendment to the 
Constitution, which requires the consent of two-
thirds of Congress and three-fourths of the states.8 
From a political standpoint, there is almost no prob-
ability that such an amendment will be approved in 
the near future.

Consequently, the NPV9 scheme proposes an 
interstate compact in which participating states 
agree in advance to automatically allocate their 
electoral votes to the winner of the national popular 
vote, disregarding the popular vote results in their 
states or what the relevant legislatures might then 



page 3

No. 73 October 26, 2011

desire. The NPV would “put the fate of every presi-
dential election in the hands of the voters in as few 
as 11 states and thus…give a handful of populous 
states a controlling majority of the Electoral Col-
lege,”10 undermining the protections of the Elec-
toral College.

This agreement would go into effect only after 
“states cumulatively possessing a majority of the elec-
toral votes” needed to win an election (270 votes) 
join the purported compact. Because it is far easier 
politically to get a smaller number of states with the 
required electoral votes to join the compact than it 
is to get two-thirds of Congress and three-fourths 
of the states to pass an amendment, the compact 
is an expedient way for proponents of the NPV to 
circumvent the Electoral College without formally 
amending the Constitution.

So far, eight states representing a combined 
132 electoral votes (Illinois, Washington, New Jer-
sey, Hawaii, Maryland, Vermont, California, and 
Massachusetts) and the District of Columbia have 
approved the proposed scheme. The NPV is there-
fore 49 percent of the way to the goal of 270 votes—
and to the activation of this unconstitutional, 
politically dubious, and dangerous cartel.

Th e  Electora l College :  
Com prom ise  and the  U.S. Constitu tion

In creating the basic architecture of the Ameri-
can government, the Founders struggled to satisfy 
each state’s demand for greater representation while 
attempting to balance popular sovereignty against 
the risk posed to the minority from majoritarian 
rule.11 Smaller states in particular worried that a sys-
tem that apportioned representatives on the basis of 
population would underrepresent their interests in 
the federal structure.

Out of this concern arose a compromise pro-
posed by the Committee of Eleven at the Consti-
tutional Convention,12 which helped to balance 
the competing interests of large states with those of 
smaller states. By allocating electors on the basis of 
a state’s cumulative representation in the House and 
Senate, the Electoral College system avoids purely 
population-based representation but still gives larg-
er states greater electoral weight.

Furthermore, the arrangement prevents candi-
dates from winning an election by focusing solely 
on high-population urban centers and forces them 
to seek the support of a larger cross section of the 
American electorate. This aspect of the U.S. elec-
tion system addresses the Founders’ fears of a “tyr-
anny of the majority,” a topic frequently discussed 
in the Federalist Papers. In the eyes of the Founders, 
this tyranny was as dangerous as the risks posed 
by despots like King George and had the poten-
tial to marginalize sizeable portions of the popula-
tion, particularly in rural and more remote areas of 
the country. The Electoral College was devised as 
a response to these fears as a means of “ensuring 
the participation of a broad regional diversity in the 
outcome of elections.”13

Aside from shaping the electoral system, this fear 
of marginalizing large portions of the population 
is also the reason that the Constitution calls for a 
representative republic and not a direct democracy. 
Under the NPV, this electoral bene�t to states would 
disappear, and presidential candidates could win 
elections by catering to high-density population 
centers and ignoring the rest of the country. As John 
Samples argues, the NPV would “encourage presi-
dential campaigns to focus their efforts in dense 
media markets where costs per vote are lowest,” and 
states that are sometimes ignored now will “contin-
ue to be ignored under NPV.”14 There is no ques-

10. Letter from John Boehner, House of Rep. Speaker, Mitch McConnell, Senate Republican Leader, and Rick Perry, Governor 
of Texas, to Governors of the Fifty States (June 29, 2011) (hereinafter Boehner Letter), available at http://www.�ashreport.
org/blog/wp-content/uploads/2011/08/Letter-Boehner.McConnell.Perry-1.pdf.

11. See Tara Ross, The Electoral College: Enlightened Democracy, h Er it a g E f o Un d at io n  l Eg a l  mEmo r a n d Um n o . 15 (Nov. 1, 
2004), available at http://www.heritage.org/research/reports/2004/11/the-electoral-college-enlightened-democracy.

12. Ja mES ma d iSo n , n o t ES o f  d EBat ES in  t h E f Ed Er a l  c o n vEn t io n  o f  1787 573–575 (W.W. Norton & Co. 1987).
13. Boehner Letter.
14. John Samples, A Critique of the National Popular Vote Plan for Electing the President, c at o  in St it Ut E Po l ic y a n a l ySiS n o . 

622 (Oct. 13, 2008), available at http://www.cato.org/pubs/pas/pa-622.pdf.
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tion that smaller states receive less attention than 
larger states, but any national direct election system 

“would magnify, not improve, this problem.”15

Despite these facts, both large and small states 
have joined the National Popular Vote movement. 
The NPV, at face value, may appeal to traditionally 
democratic notions of “every vote being equal.” Yet 
its supporters seemingly have no concern for the 
many other non-majoritarian aspects of the govern-
mental structure established by the Constitution, 
such as:
• �Every state having two Senators regardless of its 

size or population;
• �A President’s ability to veto legislation passed 

by a majority of the people’s popularly elected 
representatives;

• �The lifetime appointment of federal judges whose 
power is inherently undemocratic;

• �The unequal representation in the U.S. House of 
Representatives due to widely varying popula-
tions in congressional districts between different 
states, such as Delaware (with a population of 
almost 900,000) and Wyoming (with a popula-
tion of only 600,000); and

• �The unequal apportionment among the states of 
House districts caused by the inclusion of large 
numbers of ineligible voters (such as non-citi-
zens) in the census count.
As former Federal Election Commission (FEC) 

Chairman Bradley Smith says, “If such direct checks 
on popular majorities can be reasonable and accept-
able in a democracy, then it is dif�cult to argue that 
indirect checks on popular majority such as the 
Electoral College, are inherently illegitimate.”16

We should also not forget that one of the major 
purposes of the Bill of Rights is to protect us from 
majoritarian rule—otherwise, popular democracy 
could abolish freedom of religion, limit political 
speech, or restrict the ability to assemble and asso-

ciate with unfavored minorities. The NPV move-
ment seeks to create an unfair and unconstitutional 
system that diminishes the voting rights of citizens 
throughout the country and raises the prospect of 
increased voter fraud and post-election litigation 
contests over the outcome.

The  Unconstitu tiona lity of the  NPV: 
Com pact Clause

Supporters of the NPV claim that because the 
Constitution gives state legislatures the power to 
determine how electors are chosen, the NPV is con-
stitutional and requires no approval by Congress. 
Such claims, however, are specious. The NPV is 
unconstitutional because it would give a group of 
states with a majority of electoral votes “the power 
to overturn the explicit decision of the Framers 
against direct election. Since that power does not 
conform to the constitutional means of changing 
the original decisions of the framers, NPV could not 
be a legitimate innovation.”17

The Constitution’s Compact Clause provides that 
“No State shall, without the Consent of Congress…
enter into any Agreement or Compact with another 
State.”18 The Founders created the Compact Clause 
because they feared that compacting states would 
threaten the supremacy of the federal government 
in matters of foreign affairs and relations among 
the states.19 If states could make agreements among 
themselves, they could damage the nation’s feder-
alist structure. Populist states, for example, cannot 
agree to have their U.S. Senators vote to seat only 
one Senator from a less populous state.

The very purpose of this clause was to prevent 
a handful of states from combining to overturn an 
essential part of the constitutional design. The plain 
text makes it clear that all such state compacts must 
be approved by Congress.

By circumventing the checks and balances 
of Congress, the NPV would risk setting a prec-

15. Ross, supra note 11, at 6.
16. Smith, supra note 1, at 198–199.
17. Samples, supra note 14, at 9.
18. U.S. c o n St . art. I, § 10, cl. 3.
19. t h E h Er it a g E g Uid E t o  t h E c o n St it Ut io n  178 (Edwin Meese III et al. eds., 2005).
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edent that states can validate non–congressionally 
approved compacts as a substitute for a constitution-
al amendment. Undoubtedly, many liberal activist 
groups would like to create their own compacts or 
to lobby states individually to join compacts. Such 
compacts could then create de facto constitutional 
amendments regarding many different public policy 
issues—including purely federal matters.

Even though the plain text of the Constitution 
makes it clear that no compact shall be made by 
states without the consent of Congress, courts have 
recognized certain narrow agreements as excep-
tions to the limitations of the Compact Clause.20 
Interstate compacts that governed boundary dis-
putes between states were almost always upheld 
as valid.21 Although states sometimes did submit 
their compacts to Congress for rati�cation, there 
has been an implied understanding that interstate 
agreements were legitimate as long as they had a 
limited, speci�cally local impact and did not affect 
national prerogatives.

In the 1920s, interstate compacts expanded 
their scope and began to establish regulatory agen-
cies.22 As the 20th century progressed, compacts 
were increasingly used to tackle broader issues 
facing the states. Modern interstate compacts can 
govern everything from environmental issues to 
water conservation, waste disposal, education, child 
welfare, crime control, and others—if approved by 
Congress.23

Although some of the interstate compacts have 
expanded to include more national issues, none 
would affect the federal government or non-partic-
ipating states to the extent that the NPV does. The 
NPV addresses an area of national concern by effec-
tively abolishing the Electoral College and chang-

ing the method of choosing the President. However, 
unlike other agreements that are exempt from the 
requirement of congressional approval, the NPV 
aims to control the behavior of compacting and 
non-compacting states alike and “harms those states 
whose citizens bene�t from the current system of 
election.”24

Should the NPV movement reach its target of 270 
electoral votes, states not involved in the compact 
will have been co-opted into an electoral regime 
despite having never consented to the compact. 
This distinction delineates this compact from others, 
which have dealt with even arguably national issues.

The  Unconstitu tiona lity of the  NPV:  
U.S. Steel Corp.

In U.S. Steel Corp. v. Multistate Tax Commis-
sion,25 the Supreme Court of the United States 
held that the Compact Clause prohibited compacts 
that “encroach upon the supremacy of the United 
States.”26 The Court emphasized that the real test of 
constitutionality is whether the compact “enhances 
state power quoad the National Government.”27 To 
determine this quali�cation, the Court questioned 
whether:
1. The compact authorizes the member states to 

exercise any powers they could not exercise in 
its absence;

2. The compact delegates sovereign power to the 
commission that it created; or

3. The compacting states cannot withdraw from the 
agreement at any time.28

Unless approved by Congress, a violation of 
any one of these three prongs is suf�cient to strike 
down a compact as unconstitutional; the NPV plan 

20. Matthew Pincus, When Should Interstate Compacts Require Congressional Consent? 42 c o l Um. J.l . & So c . Pr o BS. 511, 516 
(2009).

21. Id. 
22. Id. at 518. 
23. Id. at 519.
24. Samples, supra note 14, at 9.
25. 434 U.S. 452 (U.S. 1978); see also Virginia v. Tennessee, 148 U.S. 503 (1893).
26. t h E h Er it a g E g Uid E t o  t h E c o n St it Ut io n , supra note 19.
27. U.S. Steel Corp., 434 U.S. at 473.
28. Id.
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violates two. Of course, congressional approval of 
a compact that attempts to change a provision of 
the Constitution without following the amendment 
requirement of Article V would also be invalid.

By eliminating the requirement that Congress 
approve a virtual constitutional amendment, the 
NPV would enhance the power of certain states at 
the expense of the national government—a result 
that would con�ict with the �rst prong of the U.S. 
Steel Corp. test. Without question, the NPV deprives 
non-participating states of their right under Article 
V to participate in deciding whether the Twelfth 
Amendment, which governs the Electoral College, 
should be changed.

From a constitutional standpoint, one could 
argue that while states are given the power to decide 
how electors will be chosen, that power is not com-
pletely unrestricted. As Tara Ross has pointed out, 
the Constitution “presupposes that the electors 
belong to each individual state and the state may 
not delegate this responsibility outside of state bor-
ders.”29 For example, in Clinton v. New York, the 
Supreme Court struck down the presidential line-
item veto because it disrupted “the ‘�nely wrought’ 
procedure that the Framers designed” in the Con-
stitution for the enactment of statutes—a procedure 
that was “the product of the great debates and com-
promises that produced the Constitution itself.”30

Similarly, in U.S. Term Limits, Inc. v. Thornton, the 
Supreme Court threw out state-imposed term limits 
on Members of Congress.31 A state-imposed quali�-
cation that was intended to evade the requirements 
of the Quali�cations Clauses of the Constitution 
could not stand: “To argue otherwise is to suggest 
that the Framers spent signi�cant time and energy 

in debating and crafting Clauses that could be easily 
evaded.”32 Such an argument would trivialize the 
principles behind the Quali�cations Clauses and 
treat them as an “empty formalism” rather than “the 
embodiment of a grand principle…. ‘It is inconceiv-
able that guaranties embedded in the Constitution 
of the United States may thus be manipulated out 
of existence.’”33

The NPV would obviously disrupt the “�nely 
wrought procedure” that the Framers designed into 
our presidential election process with the Elector-
al College that was a product of the great debates 
and compromises that produced the Constitution. 
It would trivialize the federalism principles behind 
the Electoral College. The supporters of NPV are not 
hiding their goal: trying to manipulate the Electoral 
College out of existence, an objective that cannot be 
achieved by state compact, especially without con-
gressional approval.

There is another component of the NPV that most 
likely would also violate the �rst prong of the U.S. 
Steel test: the plan’s guarantee that “electors would 
no longer be accountable to the voters in the states 
they are from.”34 As a result, voters in other states 
who are ineligible to vote in a particular state—such 
as felons—could control that state’s electoral votes. 
Furthermore, “candidates could end up being elect-
ed with the electoral votes of a state in which they 
weren’t even quali�ed to be on the ballot.”35

Even more disconcerting, the NPV provides that 
if the “number of presidential electors nominated 
in a member state” is less than what the winner of 
the national popular vote is entitled to, that winner 

“shall have the power to nominate the presidential 
electors for that state.”36 In other words, a winning 

29. Tara Ross, Federalism & Separation of Powers—Legal and Logistical Rami�cations of the National Popular Vote Plan, 11 
En g a g E 2, 40 (Sept. 2010).

30. 524 U.S. 417, 439–440 (1998).
31. 514 U.S. 779 (1995).
32. Id. at 831.
33. Id. at 831 (citing Gomillion v. Lightfoot, 364 U.S. 339, 345 (1960), quoting Frost & Frost Trucking Co. v. Railroad 

Comm’n of Cal., 271 U.S. 583, 594 (1926)).
34. Boehner Letter.
35. Id.
36. National Popular Vote, Agreement Among the States to Elect the President by National Popular Vote, Art. III, available at http://

www.nationalpopularvote.com/resources/43-Compact-TAATS-V43.pdf (last visited October 19, 2011).
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candidate (say a governor from another state like 
Texas or Massachusetts) could appoint the electors 
for New York even if the candidate never quali�ed 
to get on the ballot in New York; he or she could 
even designate as electors individuals who are not 
residents or quali�ed voters in New York.

Under the third prong of the test delineated in 
U.S. Steel Corp., the compact must allow states to 
withdraw at any time. The NPV, however, places 
withdrawal limitations on compacting states. The 
plan states that “a withdrawal occurring six months 
or less before the end of a President’s term shall not 
become effective until a President or Vice President 
shall have been quali�ed to serve the next term.”37 
This provision is in direct con�ict with the U.S. Steel 
Corp. test and therefore alone renders the compact 
unconstitutional without congressional approval.38 
It could also cause an irresolvable election crisis if 
a state withdrew in violation of the provision and 
thus threw into doubt the results of a presiden-
tial election. There is no provision in the NPV for 
enforcing this limitation or compliance with any of 
the provisions of the compact.

Moreover, this withdrawal limitation is in explic-
it violation of the Article II provision that gives to 
the legislatures of each state the power to select the 
manner in which electors are chosen. A legislature 
can delegate to the people of its state the ability 
to choose electors, but the legislature also retains 
the power to withdraw that delegation. The NPV 
scheme would temporarily suspend that legislative 
power—an act that would violate the Constitution.

Th e  NPV Is Bad Public Policy
Outside of the question of constitutionality, how-

ever, there are also a number of public policy rea-

sons that such an amendment would be detrimental 
to America’s unique democratic system.

Swing States and Political In�uence
Although the point has been argued that under 

the current system, swing states garner the major-
ity of candidates’ attention, swing states can change 
from election to election, and many states that are 
today considered to be reliably “blue” or “red” in the 
presidential race were recently unpredictable. For 
example, “California was competitive for decades, 
only becoming a Democratic presidential bas-
tion in the last 15 years. Florida was considered a 
safe Republican seat as late as 1996.”39 With rare 
exceptions, however, established urban centers like 
Houston, Chicago, New York City, and Los Ange-
les will always have high populations that vote in 
a predicable fashion. While the Electoral College 
assures that minority interests in a variety of geo-
graphic regions are protected, the NPV will help 
to protect only select urban interests. The Elec-
toral College “embodies the balance [the Found-
ers] aimed to achieve through deference to states 
with smaller populations and by ensuring that the 
interests of these states be re�ected in national 
decision-making.”40

Although some legislators have embraced the 
NPV, such support appears to be rather shortsight-
ed: Under the NPV, a majority of states will see their 
in�uence over the presidential election decrease. As 
John Samples of the Cato Institute has determined, 
the in�uence of a state under the Electoral College 
can be measured by dividing the state’s electoral 
votes by the total electoral votes; the measure under 
the NPV is the number of a state’s eligible voters 
divided by the total eligible votes in the country.

37. Id. at Art. IV.
38. Some might argue that the NPV compact has no formal enforcement mechanism and that states therefore maintain 

their right to withdraw as they see �t. See James Taranto, Faithless Lawmakers, w a l l  St . J. (July 29, 2010), available 
at http://online.wsj.com/article/SB10001424052748703578104575397100729241576.html?mod=WSJ_Opinion_
MIDDLETopOpinion. Nevertheless, this scenario creates a constitutional Catch-22: Either the states have created an 
unconstitutional compact that can be enforced or the compact could cause an electoral crisis if a state should withdraw 
from the compact during or immediately before an election.

39. Smith, supra note 1, at 210.
40. Boehner Letter.
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When these measurements are compared, states 
such as California, Hawaii, and Vermont, as well as 
the District of Columbia, lose in�uence by switch-
ing to the NPV. While California’s loss is relatively 
small (1 percent), Hawaii would lose 42 percent of 
its in�uence, Vermont 58 percent, and the District 
of Columbia a stunning 62 percent. Under Samples’ 
analysis, 29 states and the District of Columbia 
would lose in�uence under the NPV.41 Based on 
the 2006 elections, “59 percent of voters…lived in 
states that would either lose in�uence under direct 
election or would be indifferent about moving away 
from the Electoral College.”42

Recounts
Under the NPV, recounts would be both more 

prevalent and more problematic. The basic prin-
ciples of federalism—the principles upon which 
this nation was founded—were used to design the 
U.S. electoral process. As a result, federal elections 
are decentralized affairs; each of the 50 states and 
the District of Columbia run their own elections 
on the �rst Tuesday of November every four years 
or for a varying period before then in early voting 
states. Every state has different procedural rules for 
the administration of elections, from the de�nition 
of what constitutes a vote to how recounts are trig-
gered and conducted.

The presidential election of 2000 saw an unprec-
edented vote recount in Florida. This recount was 
a belabored, emotional, costly process even though 
it was limited to only one state. For the most part, 
only one set of state laws was applicable in that 
recount. Under the NPV, however, any suspicions 
necessitating a recount in even a single district 
would be an incentive for a national recount. And 

why not? Every additional vote a losing candidate 
could obtain anywhere in the country could make 
the difference in winning or losing the national elec-
tion—even if the extra vote would not change the 
results of the electoral vote in that particular state 
under the current system.

The winner-take-all system for electoral votes 
reduces the possibility of a recount since popular 
vote totals are often much closer than the Electoral 
College totals. In fact, former FEC chairman Bradley 
Smith points out that “recounts may have been nec-
essary in as many as six presidential elections since 
1880, if a national popular vote system had been in 
place. That’s nearly one out of every six elections”43

The prospect of a candidate challenging “every 
precinct, in every county, in every state of the 
Union,” should be abhorrent to anyone who wit-
nessed the drama, cost, delay, and undue litigation 
sparked by the Florida recount of 2000.44 Worse 
still, there is little chance that the ballots would be 
recounted in a consistent manner across the nation 
or that there would be a national, as opposed to 
piecemeal, recount.

Election laws vary by state, which means that 50 
different standards (plus the District of Columbia’s) 
would be applied to a recount,45 and no state or 
group of states that wanted a national recount could 
force other states to participate. Ironically the NPV, 
which is supposed to make each vote count equally, 
would likely result in varied and even con�icting 
decisions among the states as to the validity of each 
vote.46 Moreover, while the total of the national 
popular vote may be close, the vote totals in par-
ticular states may not be close at all—certainly not 
close enough to trigger a recount under that par-

41. Samples, supra note 14, at 3–4.
42. Id. at 6. The states that lose in�uence under the NPV (ranked from the smallest loss of in�uence to the largest) are 

California, Oklahoma, Minnesota, Louisiana, Oregon, Mississippi, Connecticut, Colorado, Arizona, Kansas, Arkansas, 
Iowa, Utah, West Virginia, Nevada, New Mexico, Nebraska, Maine, Montana, New Hampshire, Idaho, Hawaii, Rhode 
Island, Delaware, South Dakota, North Dakota, Vermont, Alaska, D.C., and Wyoming. Id. at 4, Table 1.

43. Ross, supra note 29, at 38, citing Smith, supra note 1, at 207.
44. Gary Gregg, Electoral College Watch, n at io n a l  r EviEw  o n l in E (Oct. 25, 2004, 9:39 a.m.), http://old.nationalreview.com/

gregg/gregg200410270939.asp.
45. Enacting the Agreement Among the States to Elect the President by National Popular Vote, Hearing on SB 344 Before the S. Comm. 

on Legislative Operations and Elections, 2011 Leg., 76th Sess. (Nv. 2011) (testimony of Tara Ross).
46. Smith, supra note 1, at 207.
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ticular state’s recount laws even if a losing candidate 
believes a national recount is warranted.

Thus, the 2000 Florida recount madness could 
be replicated on a national level, with new complex-
ities added by certain states refusing to participate 
in the recount or even devising their own recount 
rules. A national recount could result in 51 poten-
tial lawsuits heading to the Supreme Court (or more 
if lawsuits are �led in each relevant state and federal 
court). The margin of victory in the popular vote 
could be enough to warrant a recount in the eyes 
of some yet not large enough to trigger a recount in 
speci�c states with large vote margins. The votes for 
the presidential ticket could get recounted in select-
ed jurisdictions across the country but not in others, 
leading to virtually the same type of equal protec-
tion problems the Supreme Court found in Bush v. 
Gore47 because of the unequal treatment of ballots 
by election of�cials in separate Florida counties.

A national recount would result in protracted 
litigation and confusion, thus weakening public 
faith in the election process, delaying the �nal reso-
lution of a presidential election, and exacerbating 
the exact “problem” that NPV claims to be solving. 
Just as important, however, is the fact that the 2000 
election crisis was only a temporary one—a testa-
ment to the strength and reliability of this nation’s 
electoral system. Indeed, the current electoral sys-
tem has consistently produced Presidents without a 
constitutional crisis. Therefore, the burden is on the 
NPV’s supporters to justify changing a system that 
has functioned well for over 200 years, not those 
who are defending that system.48

Closer Elections and More Crises
In addition, the NPV could destabilize America’s 

two-party system, leading to a higher incidence of 
close elections. The NPV awards the presidential 
election to whichever candidate receives the “larg-
est” national vote, not the majority of the nation-
al popular vote. In an electoral system de�ned by 
the NPV, numerous fringe parties and radical can-

didates, appealing solely to the largest population 
centers, would likely emerge. Consequently:

Presidential campaigns would devolve into 
European-style, multi-candidate races. As 
more candidates enter the �eld, individual 
votes will necessarily be divided among an 
ever-increasing number of candidates. The 
result will be lower vote totals per candi-
date and an increased likelihood that two or 
more candidates will have close popular vote 
totals.49

The winner-take-all allocation of electoral votes 
within 48 states necessitates that a candidate be 
popular enough to appeal to a broad electorate, 
including moderate voters, and provides the win-
ner of the presidential race with both �nality and 
a mandate even if his popular vote total is slightly 
below 50 percent. With its plurality requirement, 
however, the NPV could lead to the election of pres-
idential candidates by unprecedented, small mar-
gins. These smaller victory margins, combined with 
the overall decrease in popular support for a single 
candidate, could trigger chaotic and contentious 
elections. Furthermore, a President elected by only 
25 or 35 percent of the American people would not 
have a mandate to govern, and questions about his 
legitimacy could pose grave consequences both for 
the nation and for any actions he took as President.

The Electoral College requires a presidential can-
didate to win simultaneous elections across 50 states 
and the District of Columbia; the idea of concurrent 
majorities means that “the president gains a popular 
legitimacy that a single, narrow, national” election 
does not provide and emphasizes “the breadth of 
popular support for the winner.”50

Provisional Ballots
Under the NPV, provisional ballots could also 

lead to an extensive, widespread, and complex bat-
tle that could further delay and confuse the results 
of a presidential election. Federal law requires 
provisional ballots for all voters whose eligibility 

47. 531 U.S. 98 (2000).
48. Gregg, supra note 44.
49. Ross, supra note 29, at 38.
50. Smith, supra note 1, at 203.
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is called into question or who are unable to cast a 
regular ballot at the polling place because they are 
not on the list of registered voters.51

Provisional ballots are counted by local election 
of�cials only if they are able to verify that the voter 
was entitled to vote, which happens after the elec-
tion and after an investigation of the circumstances 
by election of�cials. Provisional ballots may not 
affect the outcome of the majority vote within a 
state under the current system because the num-
ber of provisional ballots is less than the margin of 
victory. However, if the total number of provisional 
ballots issued in all of the states is greater than the 
margin of victory, a national battle over provisional 
ballots could ensue.

Losing candidates would then have the incentive 
to hire lawyers to monitor (and litigate) the decision 
process of local election of�cials in every corner of 
the nation. This process would make the isolated 
�ghts over the chads in punch-card ballots in Flor-
ida in 2000 look almost insubstantial by compari-
son. Furthermore, lawyers contesting the legitimacy 
of the decisions made by local election of�cials on 
provisional ballots nationwide could signi�cantly 
delay the outcome of a national election.

Voter Fraud
Another unforeseen consequence of the NPV is 

that the plan would encourage vote fraud. Current-
ly, a fraudulent vote is counted only in the district in 
which it was cast and therefore can affect the elec-
toral votes only in that particular state. Under the 
NPV, however, vote fraud in any state would affect 
the aggregate national vote.

To a would-be wrongdoer, this is a drastic 
increase in the potential bene�t obtained from cast-
ing fraudulent ballots. Fraudsters would be encour-
aged to engage in fraud to obtain further votes for 
their national candidate or to deny votes for the 
opposition candidate. Under the current system, 
there are some states where such fraud would make 

no difference, but with the NPV, every fraudulent 
vote obtained anywhere could make the difference 
in changing the outcome of the national race.

This prospect is even more worrisome when one 
considers how much easier it is to cast fraudulent 
votes in strongly partisan neighborhoods and one-
party districts where there are no (or few) members 
of the opposition party to work as election of�cials 
or poll watchers. There is little incentive to engage 
in such partisan fraud where it is most possible now, 
since the dominant party is likely to win anyway, but 
under the NPV scheme, there is an increased incen-
tive to engage in fraud in such states that are the 
most corrupt and one-sided even if others have rela-
tively clean elections. Thus, this scheme makes all 
states—especially one-party states and those with a 
history of tolerating fraud—targets for fraud, likely 
increasing this type of misbehavior nationwide.

It should be noted that “[t]he popular vote win-
ner has triumphed in 42 of 45 elections.”52 Sup-
porters of NPV point to those elections (1876, 1888, 
and 2000) where the popular vote winner did not 
prevail.

But Bradley Smith concludes that “the Electoral 
College clearly played a democratizing and equaliz-
ing role” in the 1876 and 1888 elections that “almost 
certainly better corresponded to true popular senti-
ment than did reported popular vote totals.” Why? 
Because in the 1876 election, for example, where 
Samuel Tilden defeated Rutherford B. Hayes in the 
popular vote, there was “rampant vote fraud and 
suppression in the southern states [that] make the 
actual vote totals from that election unknowable.” 
Similarly, in the 1888 election, Southern states 
voted overwhelmingly for Cleveland, the national 
popular vote winner, while Republican Benjamin 
Harrison carried the rest of the nation, winning 
20 of 25 states. If blacks had not had their votes 
suppressed, there is little doubt that Harrison, as a 
Republican, would have received almost the entire 

51. Provisional ballots are required by the Help America Vote Act, 42 U.S.C. § 15482 (2002).
52. Smith, supra note 1, at 213. Some NPV supporters also point erroneously to the election of 1824 in which the House of 

Representatives selected John Quincy Adams over Andrew Jackson; however, since some state legislatures still selected 
electors, there was no actual popular vote total.
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black vote and would have won the national popu-
lar vote, which he lost by less than 100,000 votes.53

Conclusion
The NPV is both unconstitutional and bad pub-

lic policy. It would devalue the minority interests 
that the Founders sought to protect, create elec-
toral administrative problems, and radicalize the 
U.S. political system. If the proponents of the NPV 
believe that this change is necessary, they should 
convince Congress and the American people and use 
the proper method for amending the Constitution.

The U.S. should maintain the Electoral College, 
which has successfully elected Presidents through-
out this nation’s history in a way that best repre-
sents the diverse and various interests of America. 
As wisely stated by Tara Ross:

America’s election systems have operated 
smoothly for more than 200 years because 
the Electoral College accomplishes its intend-

ed purposes…. [It] preserves federalism, 
prevents chaos, grants de�nitive electoral 
outcomes, and prevents tyrannical or unrea-
sonable rule. The Founding Fathers created 
a stable, well-planned and carefully designed 
system—and it works.54

In an age of perceived political dysfunction, effec-
tive policies already in place—especially successful 
policies established by this nation’s Founders, such 
as the Electoral College—should be preserved.

—Hans A. von Spakovsky is a Senior Legal Fel-
low in the Center for Legal & Judicial Studies at the 
Heritage Foundation. He is a former member of the 
Federal Election Commission and a former counsel to 
the Assistant Attorney General for Civil Rights at the 
U.S. Department of Justice. He is also a former member 
of the Fulton County Registration and Election Board 
in Georgia and currently serves as vice-chairman of a 
county electoral board in Virginia.

53. Id. at 213. Smith also points out that the national popular vote margin of 540,000 votes between Gore and Bush in 2000 
was within the margin of error, so “one cannot say with any con�dence that Gore (or Bush) clearly represented the 
popular majority.”

54. Ross, supra note 11, at 13.
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Background 
 
In October of 2005, Governor Kulongoski created the State-Issued ID Task Force to 
determine what can be done to reduce the incidence of Oregon driver licenses and ID 
cards being used in criminal activities such as identity theft and identity fraud.   
  
The Task Force, representing all Oregon law enforcement agencies and the Oregon 
DMV, met to discuss current issuance procedures, future changes anticipated from state 
and federal legislation, and ways that law enforcement can assist DMV.  The group 
focused on whether adequate safeguards are in place to address the growing use of 
Oregon driver licenses and ID cards to commit identity theft and identity fraud.  Identity 
theft and credit card fraud are major problems within Oregon and elsewhere in the 
United States.   
 
The members of the Task Force were: 
 

Gerry Gregg, Oregon State Police, Chair  
Jason Bledsoe, Oregon State Police 
Brad Berry, Yamhill County District Attorney, ODAA Representative 
Raul Ramirez, Sheriff, Marion County, OSSA Representative 
Larry Kanzler, Chief, Milwaukie Police Dept., OACP Representative 
Lorna Youngs, DMV Administrator 
Michael Ward, DMV Field Services Manager 
Thomas McClellan, DMV Program Services Manager 
Robin Freeman, ODOT Legislative Liaison 

 
The Task Force met in October and November 2005, and January, February, March, 
April, May, June and July 2006 to discuss the issues outlined below, DMV’s current 
efforts to resolve the identified problems, DMV’s efforts to implement the Real ID Act and 
SB 640 and to propose solutions to ongoing problems regarding state-issued 
identification and fraud.   
 
The Task Force heard stories about people coming to Oregon from other states and 
using fraudulent residency documents to prove eligibility for an Oregon driver license.  In 
some cases, these fraudulent residency documents were accepted by private testing 
services to obtain certificates that were then accepted at DMV offices in lieu of drive 
tests conducted by state employees.  Evidence also was provided that advertisements 
were appearing in various languages in East Coast newspapers encouraging people to 
buy their services and obtain a valid Oregon driver license. 
 
Members of the Task Force also met with Deputy Attorney General Pete Shepherd from 
the Department of Justice.  Mr. Shepherd provided the Task Force with an assessment 
of the legal issues surrounding the Robleto case in Washington County, which guided 
the Task Force’s discussion of possible legislative and procedural changes.  
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History of Issues addressed by Task Force 
 
Most state motor vehicle agencies require three types of documents that must be 
approved before issuing a driver license:  1) Resident Address; 2) Identity; and 3) Legal 
Status (or “legal presence”).  
 
Oregon law does not require people to prove "legal presence" as part of the eligibility 
process.  This causes Oregon's list of acceptable identity documents to be more 
inclusive than other states because we can't limit it only to documents available to U.S. 
citizens and others in the country legally.  Consequently, some documents that are more 
easily counterfeited (or more easily obtained fraudulently) are accepted in Oregon.  
  
This has led to Oregon becoming a magnet for people here illegally who find it 
increasingly difficult to obtain a driver license in other states.  This increases the risk that 
DMV will issue DL/ID cards to people who aren't who they say they are, and that more 
"fraudsters" will come to Oregon from out of state. 
 
Also, as the Task Force met, prosecutors were going to court against three Hillsboro 
brothers accused of helping thousands of non-residents fraudulently obtain Oregon 
driver licenses.  The brothers owned and operated Class C drive testing companies that 
were under contract with the Oregon DMV as 3rd-party testers/examiners.   Eight other 
people had pled guilty to charges such as racketeering and forgery.   
 
None of the brothers were convicted of the charges, but the cases served as a backdrop 
for discussions about the ease with which non-residents can prove residency.  Several 
employees and associates admitted to making and selling postmarked envelopes to out-
of-state customers who inserted their own names above the Oregon addresses.  They 
then used the postmarked mail as proof of residency to apply for Oregon driver licenses 
and identification cards.  The scheme was proven, but the suspects were not tied directly 
to the scheme. 
 
The issues surrounding the issuance of these licenses and proposed remedies were 
discussed extensively during the initial meetings.   
 
 
Other issues discussed were as follows: 
 

1. The ease with which applicants could present fraudulent residency documents 
to both the 3rd Party testers and DMV field offices and then be issued an 
Oregon Driver’s License or ID. 

 
2. The possibility of DMV employees assisting applicants by accepting fraudulent 

documents to get Oregon Driver’s Licenses. 
 

3. The problem of document “shopping” where an applicant who is refused an 
Oregon Driver’s License because of concerns about the validity of documents 
merely goes and applies at another field office without a ‘red flag’ on file.. 

 
4. The problem of the large number Oregon Driver’s Licenses in circulation, even 

though DMV may have been provided false evidence of residency. 
 
 
 

Page 3 of 17  -- 2004 Governor’s Public Safety Review Report 



 
 
As a part of the Task Force process DMV outlined the efforts it was taking to minimize 
the incidents of fraudulent ID.  These include: 
 

1. Ending the “3rd Party Tester Program” in October, 2003. 

2. Eliminating cancelled personal mail as evidence of Oregon residence address. 
 
3. Expanding the background check program for people being hired by the DMV. 
 
4. Creating a “Field Emergency Warning System” (FEWS) to deter ID applicants 

from ‘shopping’ their fraudulent documents between field offices. 
 
5. Sending letters to approximately 11,000 people who received test completion 

certificates in 2003 from DME or Catt’s Testing to obtain an Oregon Driver’s 
License.  (They will have 30 days to present residency documents to DMV or 
their driving privileges will be cancelled.)  

 
6. Implementing procedural changes due to an Internal Audits report in 2003. (In 

2004 DMV made significant changes to what is accepted as proof of identity and 
address.)   

 
7. Providing tools such as black lights, magnifying glasses, and Docutector to all 

field employees in 2004. 
 
8. Providing fraudulent document recognition training to all field office employees in 

2004 and 2006. 
 
9. Implementing additional checks and balances and other internal controls to 

reduce the likelihood of internal fraud. 
 
10. Establishing a Fraud Prevention Unit that includes a part-time investigator who's 

a retired OSP detective.   
 
11. Strengthening policies and procedures for reporting suspected DMV-related 

fraud committed by employees and customers.   
 
12. Partnering with Marion County Sheriff's Office to create a form and procedure on 

the handling of DL/ID cards they confiscate.  (That form and procedure have 
been sent to OSP and local Law Enforcement agencies for their use.) 
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Recommendations 
 

1. The Governor should support the full implementation of SB 640, which creates 
‘biometric’ standards for Oregon State-Issued Identification (Appendix “A”).  The 
Governor should also support Oregon’s adoption of the Federal “Real I.D. Act”, 
which changes the minimum document requirements and issuance standards for 
federal recognition of state-issued I.D. (Appendix “B”).  The Governor should also 
provide support for DMV’s 2007 – 2009 Policy Option Packages, which include 
funding and staffing for both measures. 

 
Rationale: 
The Task Force agrees that the full implementation of these acts will resolve 
the vast majority of problems surrounding Oregon’s State-Issued I.D. 
 

2. Biometric requirements created in SB 640 for Oregon I.D. are a good step toward 
better identity verification, but other “best practices” to eliminate fraud should be 
explored, including the collection of a fingerprint during the application process.   

 
Rationale: 
The Task Force agreed that the biometric measures adopted by the 
legislature last session are a good start, but more research needs to be done 
on the best way to insure that there is only one State-Issued Identification 
issued to each person.  One option is to collect fingerprints from applicants as 
an additional biometric besides using facial recognition technology with digital 
photos.   to confirm that applicants do not have an I.D. issued from another 
state under a different name.  OSSA, ODAA and OACP will actively support 
this measure.  
 

3. Create legislation to allow DMV employees to hold suspected fraudulent 
documents for possible action by law enforcement agencies.  This was 
introduced by DMV in the 2005 Legislative session as HB 2108 (Appendix “C”) 
which failed to advance. 

 
Rationale: 
Although DMV has implemented the FEWS system to try to warn other DMV 
field offices of people who had their documents refused at one field office, 
this system is an e-mail based warning system which may or may not be 
seen by the staff working the counter.  This legislation would close this 
loophole while still allowing a return of the documents should the applicant 
return with better documentation of residency.  

 
 

4. The ODAA, OSSA and OACP will join with DMV to help create a public education 
campaign to explain the need and benefits of the Real ID Act and SB 640 and to 
help explain the process to the public. 

 
Rationale: 
Law enforcement can better explain to the public the problems, including 
criminality, associated with the current DMV ID issuance process and how 
the new procedures will help resolve those problems. 
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5. Law enforcement and DMV will establish a ‘bridge’ between local law 
enforcement and DMV offices to increase cooperation between these agencies 
and to explain the changing requirements that the Real ID Act and SB 640 will 
make in the licensing process and to help each group understand the needs of 
each.  OSP will take the lead in facilitating this process. 

 
Rationale: 
Both Law enforcement and DMV offices have different missions but both are 
concerned with public safety.  While some DMV offices and local law 
enforcement agencies have worked closely together it was felt that both 
groups needed to expand this contact and cooperation throughout the state. 
 

6. Representatives of DMV and state level representatives of law enforcement 
(OSSA, OACP, ODAA, and OSP) should continue to meet on a regular basis to 
discuss and resolve statewide policy issues.  The Governor’s State-Issued ID 
Task Force should be dissolved. 

 
Rationale:  
Although issues surrounding state-issued IDs will continue to arise and law 
enforcement and DMV will still need to meet to address these issues, this 
Task Force was created to resolve specific issues surrounding this case and 
with this report they have either made efforts to resolve the issue or are 
making recommendations to the Governor and the Legislature that will 
resolve the issues.  The Task Force’s work is done. 
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Appendix A 
  

Senate Bill 640 
Sponsored by Senator WINTERS; Senators ATKINSON, BEYER, DEVLIN, 

GEORGE, KRUSE, MORSE, B STARR, C STARR, WHITSETT 
   

AN ACT 
  
Relating to security measures for documents issued by Department of Transportation; creating 
new provisions; amending ORS 807.040, 807.110 and 807.400; repealing ORS 807.162; and   
limiting expenditures. 
  
Be It Enacted by the People of the State of Oregon: 
  
  SECTION 1.  { + Sections 2 to 5 of this 2005 Act are added to and made a part of the Oregon 
Vehicle Code. + } 
  SECTION 2.  { +  ' Biometric data' means measurements of the physical characteristics of an 
individual's face that can be used to authenticate the identity of an individual. + } 
  SECTION 3. { +  (1) A person who applies for issuance, renewal or replacement of a driver 
license, driver permit or identification card shall submit to collection of biometric data by the 
Department of Transportation for the purpose of establishing the person's identity. Submitting to 
collection of biometric data under this section does not excuse a person from responsibility for 
complying with requirements for proof of identity, age or residence pursuant to ORS 807.050. 
  (2) For purposes of this section, a person's identity is established if: 
  (a) The department finds that the biometric data collected as required under subsection (1) of 
this section match the biometric data that are already in the department's records for that person; 
or 
  (b) The department finds that the biometric data collected as required under subsection (1) of 
this section do not match biometric data in the department's records for any other person and the 
department does not otherwise have reason to believe that the person is not who the person 
claims to be. 
  (3) If a person's identity is established as described in subsection (2) of this section, the 
department shall mail the driver license, driver permit or identification card to the address 
provided by the person when the person applied for the issuance, renewal or replacement of the 
license, permit or identification card. 
  (4) If a person's identity is not established as described in subsection (2) of this section, the 
department shall: 
  (a) Inform the person who submitted to collection of biometric data that the person's identity was 
not established; and  
  (b) Provide the person with the opportunity to establish the person's identity by an alternative 
method approved by the department by rule. 
  (5) If a person's identity was not established as described in subsection (2) of this section and 
the department has reason to believe that the crime of identity theft, as described in ORS 
165.800, was committed by the person currently submitting to collection of biometric data or by a 
person who previously submitted to collection of biometric data under the identity of the person 
currently submitting to collection of biometric data, the department shall notify a law enforcement 
agency that has jurisdiction over the crime. 
  (6) The department by rule shall establish procedures for providing expedited processing of 
driver licenses, driver permits or identification cards. 
  (7) The department and employees of the department are immune from liability for any damages 
resulting from the issuance, renewal or replacement of a driver license, driver permit or 
identification card under another person's identity if the employee who processed the biometric 
data for a license, permit or identification card established the applicant's identity as described in 
subsection (2) of this section. + } 
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  SECTION 4.  { + (1) The Department of Transportation shall retain biometric data collected by 
the department in the course of issuing, renewing or replacing driver licenses, driver permits and 
identification cards. 
  (2) The biometric data may not be made available to anyone other than employees of the 
department acting in an official capacity. + } 
  SECTION 5.  { + (1) In addition to any fee imposed under ORS 807.370 and 807.410, the 
Department of Transportation may impose a fee for each driver license, driver permit and 
identification card that is issued, renewed or replaced, for the purpose of covering the costs of 
purchasing equipment and establishing and maintaining a database used for collecting and 
verifying biometric data. 
  (2) A fee imposed under this section may not be more than $3 per driver license, driver permit or 
identification card. + } 
  SECTION 6. ORS 807.040 is amended to read: 
  807.040.  { + (1) + } The Department of Transportation shall issue a driver license to any person 
who complies with all of the following requirements: 
    { - (1) - }  { +  (a) + } The person must complete application for a license under ORS 807.050. 
   { +  (b) The person must submit to collection of biometric data by the department that establish 
the identity of the person as described in section 3 of this 2005 Act. + } 
    { - (2) - }  { +  (c) + } The person must not be ineligible for the license under ORS 807.060 and 
must be eligible for the license under ORS 807.062. 
    { - (3) - }  { +  (d) + } The person must successfully pass all examination requirements under 
ORS 807.070 for the class of license sought. 
    { - (4) - }  { +  (e) The person must pay + } the appropriate license fee under ORS 807.370 for 
the class of license sought { - must be paid - } . 
    { - (5) - }  { +  (f) The person must pay + } the Student Driver Training Fund eligibility fee   { - 
must be paid - } . 
    { - (6) - }  { +  (g) + } If the application is for a commercial driver license, the   { - applicant - }  { 
+person + } must be the holder of a Class C license or any higherclass of license. 
    { - (7) - }  { +  (h) + } If the application is for a commercial driver license, the   { - applicant - }  { + 
person + } must submit to the department, in a form approved by the department, the report of a 
medical examination that establishes  { - , to the satisfaction of the department, - } that the   { - 
applicant - }  { +  person + } meets the medical requirements for the particular class of license. 
The department, by rule, shall establish medical requirements for purposes of this  { - subsection 
- }  { +  paragraph + }. The medical requirements established under this   { - subsection - } { + 
paragraph + } may include any requirements the department determines are necessary for the 
safe operation of vehicles permitted to be operated under the class of license for which the 
requirements are established. 
    { - (8) - }  { +  (i) + } If the application is for a commercial driver license, the   { - applicant - }  { 
+person + } must have at least one year's driving experience. 
    { - (9) - }  { +  (2) + } The department shall work with other agencies and organizations to 
attempt to improve the issuance system for driver licenses. 
  SECTION 7. ORS 807.110 is amended to read: 
  807.110.  { + (1) + } A license issued by the Department of Transportation shall   { - comply with 
- }   { + contain + } all of the following: 
    { - (1) - }  { +  (a) + }   { - A license shall bear - }  The distinguishing number assigned to the 
person issued the license by the department. 
    { - (2) - }   { + (b) + }   { - A license shall contain, - } 
For the purpose of identification, a brief description of the person to whom the license is issued. 
    { - (3) - }  { +  (c) + }   { - A license shall contain - } The name, date of birth and, except as 
provided for officers or eligible employees in ORS 802.250, residence address of the person to 
whom the license is issued and a space for the person's signature. 
    { - (4) - }  { +  (d) + } Upon request of the person to whom the license is issued,   { - a license 
shall indicate on the license - }  the fact that the person is an anatomical donor. 
    { - (5) - }  { +  (e) + } Upon order of the juvenile court, { - a license shall indicate on the license - 
}  the fact that the person to whom the license is issued is an emancipated minor. 
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    { - (6) - }  { +  (f) + } Except as otherwise provided in this   { - subsection - }  { + paragraph + },   
{ - a license shall bear - }  a photograph described in this { - subsection - }   { + paragraph + }. The 
Director of Transportation, by rule, may provide for issuance of a valid license without a 
photograph if the applicant shows good cause. 
 
The director shall include religious preferences as good cause for issuance of a license without a 
photograph but shall not limit good cause to religious grounds. A photograph required under this   
{ - subsection - }   { + paragraph + } shall:  
    { - (a) - }  { +  (A) + } Be a full-faced, color photograph of the person to whom the license is 
issued; 
    { - (b) - }  { +  (B) + } Be of a size approved by the department; and { - (c) - }  { +  (C) + } Be 
taken at the time of application for issuance of the license whether the application is for an 
original license, replacement of a license under ORS 807.160 or for renewal of a license under 
ORS 807.150. 
    { - (7) A license is not valid until signed by the person to whom it is issued. - } 
    { - (8) - }  { +  (g) + }   { - A license shall indicate - } The class of license issued and any 
endorsements granted. If the license is a commercial driver license, the words 'commercial driver 
license ' or the letters 'CDL' shall appear on the license. 
   { +  (2) A license is not valid until signed by the person to whom it is issued. + } 
    { - (9) - }  { +  (3) + } The department shall use { - such - }  security procedures, processes and 
materials in the preparation,  manufacture and issuance of any license that prohibit as nearly as 
possible anyone's ability to alter, counterfeit, duplicate or modify the license without ready 
detection. The security features used in the production of the licenses shall provide for { + : 
  (a) + } The   { - rapid - }  authentication of a genuine document { +  in a reasonable time; and  
  (b) The production of the license only by equipment that requires verification of the identity of the 
operator of the equipment before a license may be produced + }. 
  SECTION 8. ORS 807.400 is amended to read: 
  807.400. (1) The Department of Transportation shall issue an identification card to any person 
who: 
   (a) Is domiciled in or resident of this state, as described in ORS 807.062; 
   (b) Does not have a current, valid driver license; { - and - } 

 (c) Furnishes such evidence of the person's age and identity as the department may 
require  { - . - }  { + ; and  
 (d) Submits to collection of biometric data by the department that establish the identity    
of the person as provided in section 3 of this 2005 Act. + } 

  (2) The department shall work with other agencies and organizations to attempt to improve the 
issuance system for identification cards. 
  (3) Every original application for an identification card must be signed by the applicant. The 
department shall require at least one document to verify the address of an applicant for issuance 
of an identification card in addition to other documents the department may require of the 
applicant. If the address of an applicant has changed since the last time an identification card was 
issued to or renewed for the applicant, the department shall require proof to verify the address of 
an applicant for renewal of an identification card, in addition to anything else the department may 
require. 
  (4) Every identification card shall be issued upon the standard license form described under 
ORS 807.110 and shall bear a statement to the effect that the identification card is not a license 
or any other grant of driving privileges to operate a motor vehicle and is to be used for 
identification purposes only.  
 
The department shall use the same security procedures, processes, materials and features for an 
identification card as are required for a license under ORS 807.110. 
  (5) Upon order of the juvenile court, the department shall include on the card the fact that the 
person issued the identification card is an emancipated minor. 
  (6) Each original identification card shall expire on a date consistent with the expiration dates of 
licenses as set forth in ORS 807.130. 
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  (7) Identification cards shall be renewed under the terms for renewal of licenses as set forth in 
ORS 807.150. 
  (8) The fee for an original identification card or a renewal thereof shall be the fee established 
under ORS 807.410.   { - In no event shall the issuance or renewal of an identification card be 
subject to any fee in addition to that set forth in ORS 807.410. - } 
  (9) An identification card becomes invalid if the holder of the card changes residence address 
from that shown on the identification card and does not provide the department with notice of the 
change as required under ORS 807.420. 
  (10) If a person to whom an identification card was issued and who changes residence address 
appears in person at a department                                                                                                                                     
office that issues identification cards, the department may do any of the following: 
   (a) Issue a new identification card containing the new address but bearing the same 
distinguishing number as the old identification card upon receipt of the old identification card and 
payment of the fee established for issuing a new identification card with a changed address under 
ORS 807.410. 
  (b) Note the new address on the old identification card in a manner to be determined 
by the department. 
  (11) An identification card becomes invalid if the holder of the card changes the person's name 
from that shown on the card, including a change of name by marriage, without providing the 
department with notice of the change as required under ORS 807.420. Upon receiving such 
notice and the old identification card, the department shall issue a new identification card upon 
payment of the fee required under ORS 807.410. 
  (12) In the event an identification card is lost, destroyed or mutilated, the person to whom it was 
issued may obtain a duplicate or replacement identification card from the department upon 
furnishing proof satisfactory to the department of such fact and payment of the duplicate or 
replacement fee under ORS 807.410. 
  (13) Upon cancellation of an identification card, the card is terminated and must be surrendered 
to the department. An identification card may be canceled for any of the reasons that driving 
privileges or a license may be canceled under ORS 809.310.  The department may reissue an 
identification card canceled under this subsection when the applicant has satisfied all 
requirements for the identification card. 
  (14) Notwithstanding any other provision of this section, the department may issue an 
identification card to a person under this subsection without charge when the person surrenders a 
license or driver permit to the department for reasons described in this subsection. If the 
department issues an identification card under this subsection, the identification card shall expire 
at the same time as the surrendered driver license or driver permit would have expired. An 
identification card issued under this subsection is subject to the same requirements and fees for 
renewal or upon expiration as any other identification card issued under this section. The 
department may issue identification cards under this subsection as described under any of the 
following: 
   (a) The department may issue an identification card under this subsection to a person 
who voluntarily surrenders a license or driver permit to the department based upon the person's 
recognition that the person is no longer competent to drive. 
   (b) The department may issue an identification card to a person under this subsection 
when the person's driving privileges are suspended under ORS 809.419 (1). This paragraph only 
applies if the person voluntarily surrenders the person's license or driver permit to the department 
as provided under ORS 809.500. 
  SECTION 9.  { + Sections 10 to 12 of this 2005 Act are added to and made a part of the Oregon 
Vehicle Code. + } 
  SECTION 10.  { + (1) The Department of Transportation shall provide for the issuance of 
applicant temporary identification cards in a manner consistent with this section.  
  (2) The department may issue an applicant temporary identification card to an applicant while 
the department is determining all facts relative to the application for an identification card. 
  (3) An applicant temporary identification card shall be valid for a period of 30 days from the date 
issued. The department may extend the term of the applicant temporary identification card for 
sufficient cause. An extension of the term of the applicant temporary identification card may not 
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be for more than 30 additional days. An applicant temporary identification card automatically 
becomes invalid if the applicant's identification card is issued or refused for good cause. 
  (4) The department may not charge a fee for issuance of an applicant temporary identification 
card under this section. + } 
  SECTION 11.  { + If an applicant has complied with all requirements for an application for a 
driver license, driver permit or identification card, the department at the time of application may 
issue to the applicant: 
  (1) An applicant temporary driver permit as provided in ORS 807.310; or  
  (2) An applicant temporary identification card as provided in section 10 of this 2005 Act. + } 
  SECTION 12.  { + Notwithstanding any provision of the Public Contracting Code, the 
Department of Transportation may, without competitive sealed bidding, competitive sealed 
proposals or other competition required in ORS 279B.050 to 279B.085, extend or amend any 
contract related to the security procedures, processes and materials used in the preparation, 
manufacture and issuance of driver licenses, driver permits and identification cards provided that: 
   (1) The extended or amended contract is financially prudent; and 
  (2) The contract is not extended or amended beyond July 1, 2013. + } 
  SECTION 13.  { + Section 11 of this 2005 Act is repealed on July 1, 2008. + } 
  SECTION 14.  { + Section 12 of this 2005 Act is repealed on July 1, 2013. + }    
  SECTION 15.  { + ORS 807.162 is repealed on July 1, 2008. + } 
  SECTION 16.  { + Notwithstanding any other law limiting expenditures, the limitation on 
expenditures established for the Department of Transportation for driver and motor vehicle 
services, for the biennium beginning July 1, 2005, as the maximum limit for payment of expenses 
from fees, moneys or other revenues, including Miscellaneous Receipts, but excluding lottery 
funds and federal funds, collected or received by the Department of Transportation, is increased 
by $298,000 for the purpose of carrying out the provisions of sections 2 to 5 and 10 to 12 of this 
2005 Act and the amendments to ORS 807.040, 807.110 and 
807.400 by sections 6 to 8 of this 2005 Act. + } 
  SECTION 17.  { + Sections 2 to 5 of this 2005 Act and the amendments to ORS 807.040, 
807.110 and 807.400 by sections 6 to 8 of this 2005 Act become operative on July 1, 2008. + } 
  SECTION 18.  { + The Department of Transportation may take any action before the operative 
date of sections 2 to 5 of this 2005 Act that is necessary to enable the department to implement 
sections 2 to 5 of this 2005 Act and the amendments to ORS 807.040, 807.110 and 807.400 by 
sections 6 to 8 of this 2005 Act on and after the operative date of sections 2 to 5 of this 2005 Act. 
+ } 
                         ---------- 
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Appendix B 
 

REAL ID Act of 2005 (Engrossed as Agreed to or Passed by House) 
 

TITLE II--IMPROVED SECURITY FOR DRIVERS' LICENSES AND PERSONAL 
IDENTIFICATION CARDS 

SEC. 201. DEFINITIONS. 
In this title, the following definitions apply: 

(1) DRIVER'S LICENSE- The term `driver's license' means a motor 
vehicle operator's license, as defined in section 30301 of title 49, United 
States Code. 
(2) IDENTIFICATION CARD- The term `identification card' means a 
personal identification card, as defined in section 1028(d) of title 18, 
United States Code, issued by a State. 
(3) SECRETARY- The term `Secretary' means the Secretary of 
Homeland Security. 
(4) STATE- The term `State' means a State of the United States, the 
District of Columbia, Puerto Rico, the Virgin Islands, Guam, American 
Samoa, the Northern Mariana Islands, the Trust Territory of the Pacific 
Islands, and any other territory or possession of the United States. 

SEC. 202. MINIMUM DOCUMENT REQUIREMENTS AND ISSUANCE STANDARDS 
FOR FEDERAL RECOGNITION. 

(a) Minimum Standards for Federal Use- 
(1) IN GENERAL- Beginning 3 years after the date of the enactment of 
this Act, a Federal agency may not accept, for any official purpose, a 
driver's license or identification card issued by a State to any person 
unless the State is meeting the requirements of this section. 
(2) STATE CERTIFICATIONS- The Secretary shall determine whether a 
State is meeting the requirements of this section based on certifications 
made by the State to the Secretary of Transportation. Such certifications 
shall be made at such times and in such manner as the Secretary of 
Transportation, in consultation with the Secretary of Homeland Security, 
may prescribe by regulation. 

(b) Minimum Document Requirements- To meet the requirements of this section, 
a State shall include, at a minimum, the following information and features on 
each driver's license and identification card issued to a person by the State: 

(1) The person's full legal name. 
(2) The person's date of birth. 
(3) The person's gender. 
(4) The person's driver's license or identification card number. 
(5) A digital photograph of the person. 
(6) The person's address of principle residence. 
(7) The person's signature. 
(8) Physical security features designed to prevent tampering, 
counterfeiting, or duplication of the document for fraudulent purposes. 
(9) A common machine-readable technology, with defined minimum data 
elements. 

(c) Minimum Issuance Standards- 
(1) IN GENERAL- To meet the requirements of this section, a State shall 
require, at a minimum, presentation and verification of the following 
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information before issuing a driver's license or identification card to a 
person: 

(A) A photo identity document, except that a non-photo identity 
document is acceptable if it includes both the person's full legal 
name and date of birth. 
(B) Documentation showing the person's date of birth. 
(C) Proof of the person's social security account number or 
verification that the person is not eligible for a social security 
account number. 
(D) Documentation showing the person's name and address of 
principal residence. 

(2) SPECIAL REQUIREMENTS- 
(A) IN GENERAL- To meet the requirements of this section, a 
State shall comply with the minimum standards of this paragraph. 
(B) EVIDENCE OF LAWFUL STATUS- A State shall require, 
before issuing a driver's license or identification card to a person, 
valid documentary evidence that the person-- 

(i) is a citizen of the United States; 
(ii) is an alien lawfully admitted for permanent or temporary 
residence in the United States; 
(iii) has conditional permanent resident status in the United 
States; 
(iv) has an approved application for asylum in the United 
States or has entered into the United States in refugee 
status; 
(v) has a valid, unexpired nonimmigrant visa or 
nonimmigrant visa status for entry into the United States; 
(vi) has a pending application for asylum in the United 
States; 
(vii) has a pending or approved application for temporary 
protected status in the United States; 
(viii) has approved deferred action status; or 
(ix) has a pending application for adjustment of status to 
that of an alien lawfully admitted for permanent residence 
in the United States or conditional permanent resident 
status in the United States. 

(C) TEMPORARY DRIVERS' LICENSES AND IDENTIFICATION 
CARDS- 

(i) IN GENERAL- If a person presents evidence under any 
of clauses (v) through (ix) of subparagraph (B), the State 
may only issue a temporary driver's license or temporary 
identification card to the person. 
(ii) EXPIRATION DATE- A temporary driver's license or 
temporary identification card issued pursuant to this 
subparagraph shall be valid only during the period of time 
of the applicant's authorized stay in the United States or, if 
there is no definite end to the period of authorized stay, a 
period of one year. 
(iii) DISPLAY OF EXPIRATION DATE- A temporary 
driver's license or temporary identification card issued 
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pursuant to this subparagraph shall clearly indicate that it 
is temporary and shall state the date on which it expires. 
(iv) RENEWAL- A temporary driver's license or temporary 
identification card issued pursuant to this subparagraph 
may be renewed only upon presentation of valid 
documentary evidence that the status by which the 
applicant qualified for the temporary driver's license or 
temporary identification card has been extended by the 
Secretary of Homeland Security. 

(3) VERIFICATION OF DOCUMENTS- To meet the requirements of this 
section, a State shall implement the following procedures: 

(A) Before issuing a driver's license or identification card to a 
person, the State shall verify, with the issuing agency, the 
issuance, validity, and completeness of each document required 
to be presented by the person under paragraph (1) or (2). 
(B) The State shall not accept any foreign document, other than 
an official passport, to satisfy a requirement of paragraph (1) or 
(2). 
(C) Not later than September 11, 2005, the State shall enter into a 
memorandum of understanding with the Secretary of Homeland 
Security to routinely utilize the automated system known as 
Systematic Alien Verification for Entitlements, as provided for by 
section 404 of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (110 Stat. 3009-664), to verify the legal 
presence status of a person, other than a United States citizen, 
applying for a driver's license or identification card. 

(d) Other Requirements- To meet the requirements of this section, a State shall 
adopt the following practices in the issuance of drivers' licenses and identification 
cards: 

(1) Employ technology to capture digital images of identity source 
documents so that the images can be retained in electronic storage in a 
transferable format. 
(2) Retain paper copies of source documents for a minimum of 7 years or 
images of source documents presented for a minimum of 10 years. 
(3) Subject each person applying for a driver's license or identification 
card to mandatory facial image capture. 
(4) Establish an effective procedure to confirm or verify a renewing 
applicant's information. 
(5) Confirm with the Social Security Administration a social security 
account number presented by a person using the full social security 
account number. In the event that a social security account number is 
already registered to or associated with another person to which any 
State has issued a driver's license or identification card, the State shall 
resolve the discrepancy and take appropriate action. 
(6) Refuse to issue a driver's license or identification card to a person 
holding a driver's license issued by another State without confirmation 
that the person is terminating or has terminated the driver's license. 
(7) Ensure the physical security of locations where drivers' licenses and 
identification cards are produced and the security of document materials 
and papers from which drivers' licenses and identification cards are 
produced. 
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(8) Subject all persons authorized to manufacture or produce drivers' 
licenses and identification cards to appropriate security clearance 
requirements. 
(9) Establish fraudulent document recognition training programs for 
appropriate employees engaged in the issuance of drivers' licenses and 
identification cards. 
(10) Limit the period of validity of all driver's licenses and identification 
cards that are not temporary to a period that does not exceed 8 years. 

SEC. 203. LINKING OF DATABASES. 
(a) In General- To be eligible to receive any grant or other type of financial 
assistance made available under this title, a State shall participate in the 
interstate compact regarding sharing of driver license data, known as the `Driver 
License Agreement', in order to provide electronic access by a State to 
information contained in the motor vehicle databases of all other States. 
(b) Requirements for Information- A State motor vehicle database shall contain, 
at a minimum, the following information: 

(1) All data fields printed on drivers' licenses and identification cards 
issued by the State. 
(2) Motor vehicle drivers' histories, including motor vehicle violations, 
suspensions, and points on licenses. 

SEC. 204. TRAFFICKING IN AUTHENTICATION FEATURES FOR USE IN FALSE 
IDENTIFICATION DOCUMENTS. 

(a) Criminal Penalty- Section 1028(a)(8) of title 18, United States Code, is 
amended by striking `false authentication features' and inserting `false or actual 
authentication features'. 
(b) Use of False Driver's License at Airports- 

(1) IN GENERAL- The Secretary shall enter, into the appropriate aviation 
security screening database, appropriate information regarding any 
person convicted of using a false driver's license at an airport (as such 
term is defined in section 40102 of title 49, United States Code). 
(2) FALSE DEFINED- In this subsection, the term `false' has the same 
meaning such term has under section 1028(d) of title 18, United States 
Code. 

SEC. 205. GRANTS TO STATES. 
(a) In General- The Secretary may make grants to a State to assist the State in 
conforming to the minimum standards set forth in this title. 
(b) Authorization of Appropriations- There are authorized to be appropriated to 
the Secretary for each of the fiscal years 2005 through 2009 such sums as may 
be necessary to carry out this title. 

SEC. 206. AUTHORITY. 
(a) Participation of Secretary of Transportation and States- All authority to issue 
regulations, set standards, and issue grants under this title shall be carried out by 
the Secretary, in consultation with the Secretary of Transportation and the 
States. 
(b) Compliance With Standards- All authority to certify compliance with standards 
under this title shall be carried out by the Secretary of Transportation, in 
consultation with the Secretary of Homeland Security and the States. 
(c) Extensions of Deadlines- The Secretary may grant to a State an extension of 
time to meet the requirements of section 202(a)(1) if the State provides adequate 
justification for noncompliance. 
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SEC. 207. REPEAL. 
Section 7212 of the Intelligence Reform and Terrorism Prevention Act of 2004 
(Public Law 108-458) is repealed. 

SEC. 208. LIMITATION ON STATUTORY CONSTRUCTION. 
Nothing in this title shall be construed to affect the authorities or responsibilities 
of the Secretary of Transportation or the States under chapter 303 of title 49, 
United States Code. 
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Appendix C 
 

73rd OREGON LEGISLATIVE ASSEMBLY--2005 Regular Session 
  
NOTE:  Matter within  { +  braces and plus signs + } in an amended section is new. Matter within  

{ -  braces and minus signs - } is existing law to be omitted. New sections are within 
{ +  braces and plus signs + } . 

 
House Bill 2108 

  
Ordered printed by the Speaker pursuant to House Rule 12.00A (5). 

Presession filed (at the request of Governor Theodore R. Kulongoski for Department of 
Transportation) 

  
  

SUMMARY 
  
The following summary is not prepared by the sponsors of the measure and is not a part of the 
body thereof subject to consideration by the Legislative Assembly. It is an editor's brief statement 
of the essential features of the measure as introduced. 
  
Allows Department of Transportation to retain certain documents presented or submitted to 
department. 
  

A BILL FOR AN ACT 
Relating to retention of documents by Department of Transportation. 
 
Be It Enacted by the People of the State of Oregon: 
  SECTION 1.  { + Section 2 of this 2005 Act is added to and made a part of the Oregon Vehicle 
Code. + } 
  SECTION 2.  { +(1) As used in this section, 'document' means any: 
  (a) Information that is written or in a tangible medium and that is presented or submitted by a 
customer of the Department of Transportation at an office of the department in the course of 
the administration or enforcement of the vehicle code; or  
  (b) Item used for a financial transaction that is presented or submitted by a customer of the 
department at an office of the department in the course of the administration or enforcement of 
the vehicle code. 
  (2) The department may retain a document when the department has reason to believe that the 
document: 
  (a) Contains false or fictitious information; 
  (b) Is counterfeit; 
  (c) Has been altered; 
  (d) Was unlawfully or erroneously issued; or 
  (e) Is presented or submitted by a person who is not in lawful possession of the document. 
  (3) At the time a document is retained under subsection (2) of this section, the department shall 
provide the person who presented or submitted the document with: 
  (a) The reason the document was retained; 
  (b) The name, telephone number and address of the law enforcement agency to which the 
department will forward the document as provided under subsection (4) of this section; 
  (c) The time frame in which the person first will be able to contact the law enforcement agency 
regarding the retained document; and 
  (d) Any other information required by the department by rule.   
  (4) Within two business days of retaining a document under subsection (2) of this section, the 
department shall forward the document to a law enforcement agency that has jurisdiction over 
an investigation involving the document. + } 
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Gresham, OR 97080 
Feb 15, 2015 
 
House Rules Committee 
Chair Val Hoyle 
Vice-Chair Barbara Smith Warner 
Vice-Chair Vic Gillam 
Members: 
Rep. Phil Barnhart 
Rep Bill Kennemer 
Rep Mike McLane 
Rep Rob Nosse 
Rep Dan Rayfield 
Rep Carl Wilson 
 
Honorable Chair Hoyle, Co-Vice Chairs Smith Warner and Gilliam, and Members of the 
House Rules Committee, 
 
I am writing to you in opposition of HB3475 
 
The National Popular Vote scheme (NPV) is an unconstitutional attempt to eliminate the 
Electoral College, because the proposed state compact would require congressional 
approval. 
 
The NPV scheme would elevate the importance of urban centers and diminish the 
influence of small states and rural areas. 
 
It would lead to closer elections, more recounts, increased litigation over provisional and 
other ballots, and conflicts over the results of presidential elections. 
 
It would allow the election of individuals with unprecedented small pluralities, raising 
grave issues about the legitimacy of a winner and any actions he took as President. 
 
It would encourage voter fraud since fraudulent votes cast anywhere (especially in one-
party states) could change the outcome of a national race. 
 
The NPV scheme strikes directly at the Founders’ view of federalism and a 
representative republic that balances popular sovereignty with structural protections for 
state governments and minority interests. 
 
Thank you for considering my testimony, 
Janice Dysinger 
Gresham, Or 97080 
 
 





















 

 

 

 

 

 

STATEMENT OF JON A. HUSTED 

OHIO SECRETARY OF STATE 

 

 

ON 

 

 

THE PRESIDENT’S EXECUTIVE ACTIONS ON IMMIGRATION AND THEIR 

IMPACT ON FEDERAL AND STATE ELECTIONS 

 

 

BEFORE THE 

 

 

U.S. HOUSE OF REPRESENTATIVES SUBCOMMITTEES ON NATIONAL 

SECURITY AND HEALTHCARE, BENEFITS & ADMINISTRATIVE RULES 

 

 

FEBRUARY 12, 2015 

 

  



Chairman DeSantis, ranking member Lynch and members of the Subcommittee on National 

Security and Subcommittee on Healthcare, Benefits and Administrative Rules, my name is Jon 

Husted and I am the Ohio’s Secretary of State, and in that capacity I serve as our state’s chief 

elections official. 

 

Thank you for the opportunity to be here today to proactively address what I believe is an 

important issue facing my state and the nation regarding the integrity of our elections.  

 

As the chief elections official in a key swing state, I have tried to build an elections system where 

it is easy to vote and hard to cheat. We’ve done this by ensuring easy access to the voting process 

and by working to ensure that only eligible voters are on the voting rolls.  

 

I want to bring to your attention my concern that the President’s recent Immigration 

Accountability Executive Actions will make it more difficult for elections officials to determine if 

all voters meet the primary standard for voting – U.S. citizenship. 

I am not here to debate immigration policy or the President’s executive actions. However, I am 

here to emphatically say that we cannot follow both the federal law and the executive action and 

ensure the integrity of the elections process without further assistance from Congress and the 

Obama administration. 

 

I’ll briefly explain why. 

 

For an estimated four to five million non-citizens, the President’s executive actions provide 

access to Social Security numbers and driver’s licenses. These are the same documents that 

federal law requires the states to recognize as valid forms of identification for voter registration. 

 

Under federal law, anyone with a valid Social Security number or driver’s license number can 

register to vote, provided they attest that they are a U.S. citizen. However, there is no way for us 

to validate this citizenship statement, since under the executive actions previously 

undocumented non-citizens will have access to the same documents as U.S. citizens. 

The issue becomes especially complicated in states like Ohio where millions of dollars are spent 

on third-party voter registration drives where no election official would be present to make clear 

the eligibility requirements for voting.  

 

By signing a voter registration form and asserting citizenship, falsely or erroneously, non-

citizens could face real legal consequences. In Ohio, falsification is a 5th degree felony – this 

could affect their ability to remain in the United States and become citizens. 

 

Let me interject some perspective before I go further. It is not my belief that four to five million 

non-citizens are going to get on the voting rolls, nor is it my belief that third-party registration 

drive organizers are waiting to exploit a loophole in law.  

 

While I am committed to ensuring the security and integrity of elections in Ohio and throughout 

the country; it is important for us to recognize that people can sometimes sign documents – in 

this case a voter registration forms – without fully comprehending the rules and requirements. 

 



 

Acknowledging that I do not expect this to be a systemic or widespread problem, we also cannot 

ignore that there are real electoral consequences. Presidential elections get the most attention, 

but every year there are thousands of state and local elections in Ohio, and in the last 15 months 

alone, 70 elections were decided by one vote or tied. 

 

These were mayoral races, school and tax levies, bond issues, members of city councils, 

township trustees and school boards. In light of these examples alone we simply cannot overlook 

policies that may allow ineligible voters to cast ballots. 

 

We want to find the least intrusive solution to closing this loophole without making it 

unnecessarily difficult to register or vote. 

 

While opinions may vary as to the best solution for this issue, one thing is clear: We cannot solve 

this federal problem solely at the state level alone.  

 

 

 

In a letter to President Obama on January 27, I asked that his administration provide state 

elections officials with real-time access to accurate, searchable, electronic databases of non-

citizens who have valid Social Security numbers.  

 

This would enable me and my counterparts in other states to prevent illegal registrations, and 

more importantly, reassure the public that steps have been taken to ensure only eligible voters 

are participating in federal, state and local elections. 

 

In Ohio, we are doing what we can to prevent non-citizen registrations and voting. 

 

We electronically share data between the state’s bureau of motor vehicles and the county boards 

of elections, which process voter registrations. This partnership and the data provided have 

allowed my office to conduct a review of Ohio’s voter rolls to determine if, through the use of a 

driver’s license, non-citizens were registered to vote in Ohio.  

 

 

Following the 2012 Presidential election we found through driver’s license information that 291 

non-citizens were registered to vote and 17 had actually cast ballots. Those 17 were referred for 

further investigation and possible prosecution and my office sent letters to the other 274 to 

cancel their voter registrations.  

 

However, without federal assistance we cannot perform the same cross match on registrations 

using Social Security numbers. As a result, these executive actions could significantly increase 

the potential pool of illegal registrations in Ohio and around the country. 

 

It is also important to note that federal law limits the ways states can maintain their voter rolls, 

in some cases prohibiting states from removing a voter from the rolls until they have been 

inactive for two consecutive federal general elections. That means that when evidence suggests 



that a person is a non-citizen on the rolls we cannot remove them immediately, they have to 

remove themselves.  

This makes it especially important that we prevent an ineligible voter from getting on the rolls in 

the first place. 

 

As I stated earlier, my focus as the chief elections official in Ohio is to make it easy to vote and 

hard to cheat. The debate over voter fraud and voter suppression already breeds significant 

hyperbole from across the political spectrum that erodes public confidence. In this environment, 

administering elections fairly and accurately becomes more difficult when a path exists by which 

millions more non-citizens can register to vote and elections officials have no way to identify 

these individuals.  

 

What we need to resolve this problem is access to the names, date of birth and last four digits of 

Social Security numbers for non-citizens who receive a Social Security number. We can then 

cross match that information with our statewide voter database. 

 

I welcome any assistance this committee is able to provide me and my colleagues across the 

nation.  

With your help, we can ensure the confidence of the American voter remains intact by 

preserving the integrity of our elections systems. 

 

Thank you again for the opportunity to come before the committee today to speak on this issue. 

I am happy to answer any questions. 



As Ohio’s 53rd Secretary of 
State, Jon Husted is responsible 
for oversight of elections in 
one of the nation’s most hotly-
contested swing states. Under 
his leadership, Ohio delivered 
a smooth 2012 Presidential 
Election and 2014 Gubernatorial 
Election. To ensure all voters 
were treated fairly and 
equally, Husted has worked to 

implement uniform rules that included the fi rst ever statewide 
absentee ballot application mailing to voters in all 88 counties 
in 2012 and again in 2014, as well as sett ing expansive hours for 
early, in-person voting. These eff orts made it easier to vote and 
helped reduce the chance of long lines at the polls on Election 
Day. 

From using technology to streamline the voting process to 
cleaning up Ohio’s voter rolls, and making it easier for military 
families to vote no matt er where their service takes them, Jon 
is always looking to improve how we run elections in Ohio 
– and it’s gett ing noticed nationally. In 2013, the Washington 
Post’s blog “The Fix” named him one of their “Top 10 Rising 
Stars” in America. For his outreach to military families, Jon was 
recently recognized by the Association of the United States Army 
and Ohio was deemed an All-Star State by the Military Voter 
Protection Project. Under his watch, Ohio also received high 
marks for elections preparedness by voter advocacy groups, 
including Common Cause, the Verifi ed Vote Foundation and 
Rutgers University Law School. In addition, Jon currently serves 
as co-chair of the National Association of Secretaries of State 
Election Committ ee and previously served on the organization’s 
Executive Board and as Vice President for its Midwestern Region.

In addition to serving as chief elections offi  cial, the Secretary of 
State is also the custodian of business fi lings in Ohio. Secretary 
Husted is committ ed to ensuring that Ohio’s job creators have a 
positive fi rst interaction with the state of Ohio. He has achieved 
this through innovative reforms like allowing businesses to 
fi le online and reminds his team that government should be 
in the business of good customer service, working every day 
to eliminate bureaucratic delays that cost businesses time and 
money. During his tenure Ohio has seen record business fi lings 
fi ve years in a row.

Previous Service and Personal History

Jon Husted was fi rst elected to public offi  ce in 2000 as 
a member of the Ohio House of Representatives. Only 
four years later, Jon’s colleagues elected him Speaker of 
the Ohio House, making him one of the youngest ever 
to lead the body.

As Speaker, Jon was instrumental in passing the most 
fi scally-conservative budget in 40 years that included 
the reform of the state tax code and the largest income 
tax cut in Ohio’s history. He also led the passage of 
the Ed Choice Scholarship -- a school choice option 
for children trapped in chronically-failing schools -- 
and the creation of the Choose Ohio First Scholarship 
to encourage Ohio students studying in the STEMM 
disciplines of science, technology, engineering, 
mathematics and medicine. For his legislative work, 
he’s proud to have been recognized as a Watchdog of 
the Treasury and as a Legislative Trail Blazer by School 
Choice Ohio.

After serving two terms as Speaker, Husted was elected 
to the Ohio Senate, where he was a leading advocate for 
redistricting reform – a cause he continues to champion 
as Secretary of State.

Raised in Montpelier, Ohio, Husted att ended the 
University of Dayton (UD), where he earned All-
American Defensive Back honors as a member of the 
1989 Division III National Championship football team. 
After receiving his bachelor’s and master’s degrees 
from UD, Husted stayed in the Dayton area where he 
served as Vice President of Business and Economic 
Development at the Dayton Area Chamber
of Commerce.

With all of his responsibilities, Secretary Husted 
considers his most important roles as that of husband to 
his wife Tina and father to his children, Alex, Katie and 
Kylie.

Jon Husted’s
Key Goals for the Ohio Secretary of State’s Office
• Provide leadership that builds trust and confi dence in Ohio’s system of 

elections through consistent and timely policy directives, just arbitration of 
disputes and enhanced services to voters and county boards of election.

• Enhance economic growth and job creation using technology and customer 
service practices that save businesses time and money.



CHIEF ELECTIONS OFFICER

As Ohio’s chief elections officer, the Secretary of State oversees the elections process and 
appoints the members of boards of elections in each of Ohio’s 88 counties. The Secretary of State supervises the 
administration of election laws; reviews statewide initiative and referendum petitions; chairs the Ohio Ballot 
Board, which approves ballot language for statewide issues; canvasses votes for all elective state offices and issues; 
oversees the investigation of election fraud and irregularities; trains election officials, and works with counties to 
train poll workers. The Elections Division of the Secretary of State’s office also compiles and maintains election 
statistics and other election-related records. 

Campaign Finance Compliance 
Statewide and state legislative candidates’ campaign finance reports are filed with the office, together with 
the reports for state political action committees (PACs), state political parties and legislative caucus campaign 
committees. 

Apportionment Board 
The Secretary of State is a member of the Ohio Apportionment Board, which meets every 10 years following 
the decennial census. The five-member board redraws boundaries for each of the 99 Ohio House and 33 Ohio 
Senate districts to reflect population changes. Other members of the Apportionment Board are the Governor, the 
Auditor of State and two members, one Republican and one Democrat, appointed by state legislative leaders.

GRANTING AUTHORITY TO DO BUSINESS IN OHIO

The Business Services Division receives and approves articles of incorporation for Ohio business entities and grants 
licenses to out-of-state corporations seeking to do business in Ohio. Limited partnerships and limited liability 
companies also file with the Secretary of State’s office. 

The Corporations Section of the Business Services Division also approves amendments to filed documents, 
mergers, consolidations and dissolutions, registers trademarks, trade names, service marks and fictitious names. 
This section also approves and keeps a registry of business names, names and addresses of statutory agents, 
incorporators’ names, corporations’ charter numbers, dates of incorporation, and the number of authorized shares 
per corporation. 

Documenting Secured Commercial Transactions 
Secured parties file financing statements in the Uniform Commercial Code section of the Business Services Division 
to claim an interest in collateral used for a loan and to have the claim indexed for public notice.

RECORDS CERTIFICATION & FILING

Document Certification 
The Secretary of State provides authentication of documents for use overseas. Authentications are in the form of 
either an apostille or a gold seal certificate. Apostilles are used for documents pertaining to countries that are part 
of the Hague Convention of 1961. Gold seal certificates are used if a country is not part of this convention. 

Historical Records 
All laws passed by the Ohio General Assembly, municipal charters, administrative rules adopted by agencies, and 
executive orders issued by the Governor are filed with the Secretary of State’s office. 

Minister Licenses 
The Secretary of State’s office licenses ministers for the purpose of solemnizing marriages in Ohio. Licenses are 
issued to any ordained or licensed minister of any religious society or congregation requesting the license.

Notary Commission 
Part of the Secretary of State’s office, the Notary Commission maintains records of all registered notaries in Ohio. 
Additional information is available on the duties and requirements of notaries in Ohio, as well as guidelines for 
newly commissioned notaries public on our website at www.OhioSecretaryofState.gov.

Duties and Responsibilities
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