78th OREGON LEGISLATIVE ASSEMBLY — 2015 Regular Sesion MEASURE: SB 369

PRELIMINARY sSTAFF MEASURE SUMMARY CARRIER:
Senate Committee on Judiciary

REVENUE: No revenue impact
FISCAL: May have fiscal impact, statement not yetssued

SUBSEQUENT REFERRAL TO:
Action:
Vote:
Yeas:
Nays:
Exc.:
Prepared By: Channa Newell, Counsel
Meeting Dates: 3/24

WHAT THE MEASURE DOES: Enacts Uniform Fiduciary Access to Digital Asskts. Provides right to access
contents of electronic communications, catalogoofimunications, and other digital assets, to petsepeesentative of
decedent. Requires court order for conservat@saccRequires specific grant of authority withimer of Attorney for
access to digital assets. Specifies procedurteufstee to access digital trust documents. Spsdifisclosure is limited
to that allowed under Electronic Communicationsdy Act of 1986, 18 USC 2702(b). Specifies fidugiho has
right to access account is authorized user of aitdoupurposes of computer fraud. Requires custodf asset to
comply with request for access, control, or copiedigital asset. Specifies documents that mugtrbeided to
custodian. Requires fulfilment within 60 days @feipt of request. Limits liability of custodiactiag in good faith.
Applies to fiduciary acting under will, trust, oower of attorney executed before, on or after éffedate.

ISSUES DISCUSSED:

EFFECT OF COMMITTEE AMENDMENT: Proposed (-4) amendment define “content of elaaro
communication” as communication that was sent cgived by account holder, held in electronic stedag custodian,
and is not readily available to the public. Retdimitation on disclosure to that which is perattiunder Electronic
Communications Privacy Act of 1986. Provides fidngwith right to catalog of electronic communiocat sent or
received by decedent, subject to limitations in,werms of trust, power of attorney, or recordndéntion. Requires
custodian to provide properly requested recordsinv0 days of request. Specifies documentatiedee for request.
Prohibits custodian from unduly restricting acdessatalog and must provide print copy upon requaows
fiduciary to apply for court order for access ttatag if custodian fails to comply. Requires cdso to provide
account holder with conspicuous offer to createndof intention for electronic communications afteriod of
inactivity or upon request of fiduciary. Requitdfer be made within six months of effective daiedxisting account
holders. Provides avenue for fiduciary to accagisatiasset or content of electronic communicatsirould no record
of content be created, through notarized form.cHips requirements for request. Allows fiduciémypetition court for
access to catalog or content of communication shougtodian fail to comply with request. Requiesrt to make
written findings and enter order within 30 daysofice. Provides liability protection for custoafis compliance with
court order to disclose. Voids provisions in tewhservice agreements that limit fiduciaries’ tgh

BACKGROUND: A September 2014 Pew Research poll found that&1&dult Americans use the internet or email at
least occasionally, and 52% of online adults uskipieisocial media sites. Oregon laws do not Higatly address
access to digital data after the death of a usavjig providers of digital services and estatatecbased users

grappling with access to digital communicationslacuments.

Senate Bill 369 is the Uniform Fiduciary Acces®igital Assets Act. It was developed by the Unifidcaw
Commission and has been introduced in 22 staidading Oregon. To date, Delaware is the onlyestaat has
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adopted the Act. The measure gives fiduciarieessscand control over the digital assets of a dedeaser or protected
person.
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