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Thank you for the opportunity to submit this testimony on behalf of the National Women’s
Law Center in support of House Bill 3377. The National Women’s Law Center has been working
since 1972 to secure and defend women’s legal rights, and to help women and families achieve
economic security. The Center urges your support for this bill which provides crucial protections
from difficult scheduling practices that undermine workers’ ability to provide for themselves and
their families. These protections are particularly important to women, who make up nearly 65
percent of the 271,200 workers in Oregon’s low-wage workforce, where difficult scheduling
practices are most common.*

The demographics and needs of the workforce have changed. In Oregon, nearly 58 percent
of women over the age of 16 are in the labor force.? Nationwide, 82 percent of children live in
households where all parents work.® Working mothers are primary breadwinners in 41 percent of
families with children, and they are co-breadwinners—bringing in between 25 percent and 50
percent of family earnings—in another 22 percent of these families.* Nearly 24 percent of family
households in Oregon are headed by single mothers—in these families, there is no other parent with
whom to share caregiving responsibilities.” And 40.5 percent of these female-headed families in
Oregon are living in poverty.°

Women'’s income is more critical than ever before to families’ economic security. Yet, too
many women workers are barely scraping by. Working women in Oregon are twice as likely to have
a low-wage job as a working man.” Indeed, 21 percent of women in the workforce in Oregon work
in low-wage jobs, as compared to 10.5 percent of men.? Low wages make it hard for workers to
support themselves and their families, but wages are not the only problem. Low-wage jobs are all
too often marked by work scheduling policies and practices that pose particular problems for
workers with responsibilities outside of their jobs, including caregiving, pursuing education and
workforce training, or holding down a second job.? For many, work schedules are unpredictable,
unstable and inflexible. Some require working evenings, weekends, or even overnight, and many
offer only part-time work, despite many workers’ desire and need for full-time hours.

With this bill, Oregon becomes part of a nationwide movement to improve workplace
scheduling practices so that workers and their families can better plan their lives. In July of 2014,
Congress introduced the Schedules that Work Act.'® In December of 2015, the Retail Workers Bill
of Rights, which provides scheduling protections for workers in certain types of jobs, was passed by



the San Francisco Board of Supervisors on a unanimous 10-0 vote.** And California,*?
Connecticut,®* Minnesota,** Indiana,*® Illinois, * Maryland,"” Michigan,'® and New York®® have all
recently introduced legislation to curb abusive scheduling practices. Such legislation is essential
given the rapid growth in just-in-time scheduling practices and in the low-wage jobs in which these
practices are so widespread.

l. Work Scheduling Practices that Fail to Take Workers’ Lives into Account Undermine
Workers’ Best Efforts to Provide for Themselves and Their Families

The fallout from scheduling practices that do not take workers’ needs into account can be
devastating.zo Difficult scheduling practices undermine workers’ efforts to fulfill their caregiving
responsibilities and make maintaining stable child care nearly impossible. They also make it
tougher to pursue education or training while holding down a job, as many workers want to do to
make a better life for themselves and their families. For workers who need a second part-time job to
make ends meet because they cannot get enough hours at their primary job, unpredictable
scheduling practices can make juggling two jobs very difficult. And workers managing serious
medical conditions are often denied the control over their schedules that they need to manage their
health.

A. Having Little Say in Their Schedules Makes It Nearly Impossible for Workers to Plan
Their Lives

Nationwide, workers across the income spectrum report having very few opportunities for
meaningful input into the timing of the hours that they work, and some are unable to request even
minor changes to their work schedules without suffering a penalty.?* Overall, less than half of
workers have flexibility in the scheduling of their work hours.?? More than a third of parents believe
they’ve been “passed over” for a promotion, raise, or a new job due to a need for a flexible work
schedule.”®

Workers in low-wage jobs often have the least say in their work schedules. About half of
low-wage workers report having limited control over the timing of their work hours and between
two-thirds and three quarters of full-time, low-wage workers report that they are unable to alter
when their work day starts and ends.** Some employers have policies requiring employees to have
completely open availability in order to qualify for full-time hours, making it extremely difficult for
workers with significant responsibilities outside of work to achieve full-time status.?® And workers
who request a schedule that allows them to attend school, take a child to a regular medical
appointment, or address their own health needs too often find that their employers retaliate by
cutting their hours sharply.?®

B. Little Advance Notice of Schedules Means The Only Plans Workers Can Make Are
Those They Can Break

Providing notice of work schedules a week or less in advance is common in many industries.
According to research analyzing the work schedules of a representative sample of early-career
adults (26-32 years old), over a third (38 percent) of early career employees overall knew their work
schedule one week or less in advance.?” And such short notice was significantly more common
among hourly workers (41 percent) than others (33 percent), and among part-time (48 percent) than
full-time workers (35 percent).?® Another survey found that, among all low-wage workers, between
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19 and 31 percent are often asked to work extra hours with little or no notice.?> Another practice,
especially common for retail workers, is to schedule workers for “call-in shifts,” which means they
must call their employers to find out whether they need to report to work that same day.*® In a study
of retail workers in New York City, 20 percent of workers surveyed reported that they always or
often must be available for call-in shifts.®* These practices undermine workers’ efforts to seek
education or workforce training or arrange transportation to and from work, and make it extremely
difficult for part-time workers who need to hold down more than one job in order to get enough
hours to make ends meet.*

Low-wage workers’ ability to access quality, affordable and stable child care is also often
compromised by unpredictable work schedules.®* With work schedules and incomes that fluctuate
from week to week, many workers have no choice but to cobble together child care at the last
minute.** Because many centers require caregivers to pay a weekly or monthly fee, regardless of
how often the child attends, holding a spot in a child care center is often infeasible for workers who
do not know when, or even if, they will work that week. Further, workers with unstable schedules
may not qualify for child care subsidies due to fluctuations in income and work hours.*® Relying on
family, friends, and neighbors to provide child care — as most workers in low-wage jobs must do —
is complicated by the fact that their child care providers may also be balancing an unpredictable
part-time work schedule at their own jobs with providing child care. When workers are unable to
find child care or child care falls through, sometimes workers must miss work and lose pay. In one
study, 40 to 60 percent of workers who reported missing work due to child care problems also
reported losing pay or benefits, or being penalized in some way.*® Another common problem that
some workers report is being required to stay past their scheduled shift. In a survey of restaurant
workers, nearly a third of workers a third of workers reported that they had been required to stay
past the end of a scheduled shift and, as a result, paid fines to child care providers for picking their
children up late.*’

C. When the Amount of Hours Workers are Assigned Varies, It is Difficult for Workers to
Meet Expenses, or Even Budget

Many workers in low-wage jobs experience unstable schedules that vary from week to week
or month to month, or periodic reductions in work hours when work is slow. For example, 59
percent of retail employees employed by one major retailer reported that either the shifts or the days
they worked change each week.*® For early-career adults, hours fluctuate substantially for both
hourly and non-hourly workers. Such fluctuations can make it extremely difficult to make ends
meet.*® And workers in low-wage jobs, primarily women, are more likely to experience schedule
variations; for example, the average variation in work hours in a single month is 70 percent for food
service workers, 50 percent for retail workers, and 40 percent for janitors and housekeepers.*°
Between 20 and 30 percent of low-wage workers experience a reduction in hours or a layoff when
work is slow.** Workers also report being sent home early from their scheduled shifts.*?

In 2014, one in five (20.7 percent) part-time workers worked part-time involuntarily,
because they could not obtain full-time work.*® These workers may need more than one job to make
ends meet, but when workers have little say in their work schedules at their primary job, it can be
difficult to impossible to arrange a schedule at a second job. Low-wage workers, who have the least
say in their schedules, are also far more likely than the overall workforce to work part-time
involuntarily (24 percent versus 6 percent).*
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The prevalence of part-time work was exacerbated by the recession, but levels of part-time
work still remain high in the recovery, which supports the notion that the trend toward part-time
work in low-wage jobs is part of a broader structural change in the way that employers hire and
schedule workers.* Some workers are hired expecting full-time hours only to find that they are not
put on the schedule at all for weeks and months at a time. This particular practice of hiring workers
and then 4%iving them very few or no hours of work is especially well-documented in the retail
industry.

Variable work hours can make it extremely difficult for workers to maintain eligibility for
child care subsidies that are tied to work hours or simply to meet basic expenses like food, rent, and
utilities. And even in months when workers are scheduled for sufficient hours to meet their
expenses, workers experience the incredible stress and uncertainty that comes with not knowing in
advance how much income they will be bringing home.

Il. HB 3377 Provides Crucial Protections for Workers

A. HB 3377 Provides Workers with More Predictable and Stable Schedules, and More of a
Say in When They Work

Workers need a say in their schedules in order to meet their responsibilities at work and in the
rest of their lives. The bill would permit employees to request flexible, predictable, or stable
schedules from their employer, free from retaliation. It would require employers to engage in a
timely, interactive process with the requesting employee. Requests made because of a serious health
condition of the employee, caregiving responsibilities, a second job, or participation in a workforce
training program would have to be granted, unless there was a bona fide business reason for denial.

The bill would also provide workers with more predictability and certainty in their schedules. It
would require employers to provide: three weeks’ advance notice of work schedules; upon hire,
disclosure of the number of hours an employee can expect to work; one hour of additional pay for
each shift changed with less than 21 days’ notice but more than 24 hours’ prior notice; and four
hours of additional pay for changes made with less than 24 hours’ notice. The bill prohibits
employers from requiring employees to work hours not included in the initial work schedule, unless
the employee consents to the additional hours in writing, and prohibits employers from requiring an
employee to find another employee to cover hours during which the employee is unable to work a
scheduled shift.

The bill also contains important provisions relating to the cancelling or shortening of shifts,
which is a common problem for low-wage workers. All too often, employees report to work only to
be sent home an hour or two after they arrive. Workers who are sent home early without working
their scheduled shifts have already paid for transportation to and from work, paid for child care in
many instances, and foregone any other plans they might have made for that day—such as working
a shift at another job or going to school. Likewise, workers on call-in and on-call shifts are unable
to make any other firm plans for the day, as they must report to work if told to do so, or suffer a
penalty. The fluctuations in work hours that result from theses scheduling practices lead to wild
fluctuations in income, and can leave workers with no clue whether they will be able to meet their
basic expenses from week to week or month to month.
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Employers would be required to pay an employee for four hours at the employee’s regular rate,
in addition to the compensation owed to the employee for the hours actually worked if: the
employer requires the employee to be available to work immediately upon notification from the
employer; the employee is required to contact the employer within 72 hours prior to reporting to
work for a scheduled shift to ascertain whether the employee is required to report to work that shift;
or the employee is required to work a split shift, defined as one more work shifts in one 24-hour
period in which the hours worked are not consecutive.

If an employee reports to work, but is sent home early, the bill would require that the employee
be paid at the employee’s regular rate for at least four hours of pay, or the number of hours of pay
employee was scheduled to work, whichever is less. This does not apply if unforeseen
circumstances not under the control of the employer prevent the employee from performing the
work the employee was scheduled for. California, Connecticut, the District of Columbia,
Massachusetts, New Hampshire, New Jersey, New York, Oregon, Puerto Rico, and Rhode Island
have similar laws on the books, providing for some minimum compensation for employees who
report to work only to be sent home without being paid for the hours in their scheduled shifts.*’

B. Minor Modifications to House Bill 3377 Would Further Strengthen Its Protections

To avoid the potential unintended consequence of constraining employees’ ability to take time
off, the bill could be modified to include some limitations on the consent requirement. If an
employer can only replace a worker who takes time off when another employee agrees to work, it is
possible the employer may be disincentivized from allowing employees to take time off. This
includes time off for illness, school events, because a child care provider is unavailable or the
myriad of other reasons employees need time off.

The consent provision in the bill could be modified as follows: an employer may not require an
employee to work hours not included in the schedule the employer posts 21 days in advance, except
where the employer has exhausted all good faith, reasonable attempts to obtain voluntary workers,
and the schedule is being changed for one of the following reasons: (1) the unforeseen
unavailability of an employee previously scheduled to work that shift; (2) an emergency which
could not have been reasonably anticipated and that is not caused or aggravated by the employer’s
inattention or lack of reasonable contingency planning; or (3) to avoid a negative impact on the
health or safety of the employees or the public.

It may also be advisable to consider some exceptions to predictability pay for shifts added after
the schedule is posted such as when the shift is changed to protect the health and safety of the
worker or the public.

V. Fair Scheduling Practices Are Good for Employees, Business and the Bottom Line

Scheduling practices that fail to take workers’ needs into account result in higher rates of
turnover and absenteeism and lower worker engagement.*® In contrast, fair scheduling leads to more
productive and committed employees and lower turnover.*® In other words, when businesses
provide flexible working arrangements, they benefit. Research shows that the benefits of
implementing fair scheduling practices for lower-wage workers are comparable and even greater
than the benefits of providing those arrangements to their higher-wage counterparts.® These
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benefits include: reduced absenteeism, increased retention, reduced health care costs, and increased
51
revenue.

VI. Conclusion

When workers have schedules that work, everyone wins. This bill is an important step
toward creating workplace polices that truly work for workers and their families. We urge your
support for this important legislation.
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