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Disclaimer 

I will unavoidably be expressing my own legal 
opinions with regard to the intricacies of 
Measure 91 provisions related to local control.  
Nobody is entitled to rely upon those opinions 
other than my own client, the Association of 
Oregon Counties.  



24 Point Plan 

• It’s all in my written 
testimony 

• Only going to talk 
about one item tonight 

 

 

 



What’s in Measure 91? 

Relating to local control and op out 
(other than taxes, which Scott will address) 



Section 58 

SECTION 58. Marijuana laws supersede and repeal 
inconsistent charters and ordinances. Sections 3 to 70 
of this Act, designed to operate uniformly throughout 
the state, shall be paramount and superior to and 
shall fully replace and supersede any and all municipal 
charter enactments or local ordinances inconsistent 
with it. Such charters and ordinances hereby are 
repealed. 



Comments on Section 58 

• Structure is odd 

• Replace, supersede, and repeal inconsistent 
local charter and ordinance provisions 

• Appears to be based on ORS 471.045 

• Does it meet Oregon preemption standard 
and, if so, what is preempted? 

 

 

 



Preemption in Oregon 

• Dillon’s Rule State versus Home Rule State 

• Dillon’s Rule 

• “Show me where I can” 

• Home Rule 

• “Show me where I can’t” 

• Assuming Section 58 is preemptive, it only 
preempts charter and ordinance provisions 
inconsistent with Sections 3 to 70 of M91 

 

 

 



Section 59 

SECTION 59. Authority of cities and counties over 
establishments that serve marijuana. (1) Cities and 
counties may adopt reasonable time, place and 
manner regulations of the nuisance aspects of 
establishments that sell marijuana to consumers if the 
city or county makes specific findings that the 
establishment would cause adverse effects to occur. 

(2) The authority granted to cities and counties by this 
section is in addition to, and not in lieu of, the 
authority granted to a city or county under its charter 
and the statutes and Constitution of this state. 



Comments on Section 59 

• It’s permissive (“may”) 

• Appears to be based on ORS 471.164 

• Contains no preemptive language  

• Even says its supplemental  

 

 



What’s in Measure 91 

SECTION 60. Petition and election for local option. (1) The 
governing body of a city or a county, when a petition is filed as 
provided in this section, shall order an election on the question 
whether the operation of licensed premises shall be prohibited 
in the city or county. 

* * * 

(b) Must be signed by not less than 10 percent of the electors 
registered in the city or county. 

* * * 

(6) An election under this section shall be held at the time of 
the next statewide general election. 

* * * 



Comments on Section 60 

• Dictates what happens when a local option 
petition is filed 

• Appears to be based on ORS 471.506 

• Contains no exclusive language 

• In other words, nothing in the section 
indicates it is the only method to opt out 

• Contains no preemptive language 

 



Section 61 

SECTION 61. Sales not affected by local option laws. 
Section 60 of this Act shall not prevent any person 
residing in the county or city from having, for personal 
use, marijuana items purchased from marijuana 
retailers duly licensed under this Act. 



Comments on Section 61 

• Clarifies that a local opt out by initiative does 
not affect the right to possess retail 
marijuana bought elsewhere in Oregon 

• Appears to be based on ORS 471.510 

 



Section 62 

SECTION 62. Effective date of local option. In each 
county or city that returns a majority vote for or 
against prohibition, the law shall take effect on 
January 1 following the day of election. 

 



Comments on Section 62 

• Prescribes effective date of opt out election 
result – for or against 

• Appears to be based on ORS 471.515 

 



Section 83 

SECTION 83. The section captions used in this Act are 
provided only for the convenience of the reader and 
do not become part of the statutory law of this state 
or express any legislative intent in the enactment of 
this Act. 



Comments on Section 83 

• Section captions can’t be used for legislative 
intent 

 



This all should be clarified 

• Three great reasons for providing clean local 
control and opt out: 

• The positive Colorado experience 

• Avoidance of litigation 

• Avoidance of the “nuclear option” 

 

 



The scale of risk 

Safe  

 
Decriminlaization 
or exemptions 
under state law  

 

Risky 

 
Requiring 

person/entity to 
tolerate/accept   

 



Questions? 
 


