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Dear Friend of Technical Assistance:


Welcome to the Bureau of Labor and Industries
(BOLI)’s all-new handbook, Child Labor Laws. Thank
you for investing in this convenient manual for human
resources professionals, attorneys and managers and
employers at all levels.


BOLI is committed to helping Oregon’s businesses and employers stay strong
and successful. Our primary goal through TA is to help employers and
businesses stay in compliance with the law and prevent costly litigation.
When the law is known and followed in the first place, it’s a win for all
Oregonians.


Throughout the year, TA provides a variety of services to support Oregon
employers. These services are funded almost entirely through the sales of
publications like this one and attendance at public seminars on various
employment law topics. Customized, on-site seminars for employers are also
an important part of TA’s work. Through your support, TA continues to
answer 15,000 to 20,000 employer questions via phone and e-mail each year,
conduct more than 100 public and private seminars each year, and produce a
high-quality, two-day law conference each December.


I hope you find this book to be a helpful tool for understanding and
complying with state and federal employment laws. Any feedback you may
have should be directed to TA, and be sure to visit www.oregon.gov/boli/ta
to learn more about the resources and services that TA has to offer.


Please do not hesitate to contact our offices if you have questions or thoughts
to share.


Sincerely,


Brad Avakian, Commissioner
Oregon Bureau of Labor and Industries


Commissioner Brad Avakian
Bureau of Labor and Industries
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A WORD FROM TECHNICAL ASSISTANCE …


Thank you for purchasing this book! Proceeds from the sale of this handbook
support the Technical Assistance for Employers Program (TA), a self-
supporting program that receives little taxpayer funding.


As an independent unit within the Bureau of Labor and Industries, TA is
dedicated to providing the resources, information and training employers need
to comply with state and federal labor and employment laws.


TA offers a number of free and low-cost resources for Oregon employers,
including fact sheets, employer advice columns, required workplace posters,
and personal assistance by telephone and email. Our informative and
practical handbook series is currently available for purchase through our
website and includes topics like:


 Civil Rights Laws;


 Wage and Hour Laws;


 Family and Medical Leave Laws in Oregon;


 Recent Changes in Labor and Employment Laws (for 2010-2011);


 Employee Classification & Wage and Hour Exemptions;


 Policy Writing Guidelines; and


 Documentation, Discipline and Discharge


You can access the seminar descriptions, schedules and registration
information for all of our public training sessions online, as well as
information about arranging an on-site, customized seminar for your staff.


To contact us, please visit our website at www.oregon.gov/BOLI/TA or call
our Employer Assistance line at 971-673-0824.


Technical Assistance for Employers
Bureau of Labor and Industries
800 NE Oregon Street, Suite 1045
Portland, OR 97232
971-673-0824
www.oregon.gov/BOLI/TA


Technical Assistance for
Employers
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CONTACTING BOLI


The mission of the Bureau of Labor and Industries is to protect employment
rights, advance employment opportunities, and protect access to housing and
public accommodations free from discrimination.


The four principal duties of the Bureau of Labor and Industries (BOLI) are to:


(1) Protect the rights of workers and citizens to equal, non-discriminatory
treatment through the enforcement of anti-discrimination laws that
apply to workplaces, housing and public accommodations;


(2) Encourage and enforce compliance with state laws relating to wages,
hours, terms and conditions of employment;


(3) Educate and train employers to understand and comply with both
wage and hour and civil rights law; and


(4) Promote the development of a highly skilled, competitive workforce
in Oregon through the apprenticeship program and through
partnerships with government, labor, business, and educational
institutions.


If you have questions or concerns regarding any of these areas, please feel
free to contact us!


OFFICE ADDRESS PHONE


PORTLAND
800 NE Oregon St., Ste 1045


Portland 97232


971-673-0761
TTY Relay: 711-


Fax: 971-673-0762


BEND
Apprenticeship ONLY


1645 NE Forbes Rd, Suite 106
Bend, OR 97701


541-322-2435


EUGENE
1400 Executive Pkwy, Suite 200


Eugene, OR 97401
541-686-7623


MEDFORD
Apprenticeship ONLY


119 N Oakdale Ave
Medford, OR 97501


541-776-6270


PENDLETON
Civil Rights ONLY


1327 SE 3rd St
Pendleton, OR 97801


541-276-7884


SALEM
3865 Wolverine Ave NE, Bldg E Ste 1


Salem, OR 97305-1268
503-378-3292


www.oregon.gov/BOLI
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INTRODUCTION
The employment of minors (individuals under the age of 18) is well regulated
– and not without good reason. The relative inexperience of minor employees
can leave them less able to recognize and effectively manage workplace
hazards. By regulating working hours and conditions as well as prohibiting
several hazardous occupations, wage and hour laws provide one of the first
lines of defense for Oregon’s youngest workers.


Both state and federal laws place limitations on the number of hours minors of
different ages may work and the various types of work permissible for minor
employees. These provisions aim not only to protect the health of young
people in the work place, but also to safeguard their well being and
educational opportunities outside the workplace.


Violations of these laws can result in substantial civil penalties as well as
revocation of an employer’s right to hire minor employees. This handbook
has been produced by the Technical Assistance for Employers Program in
order to help employers understand the requirements of child labor law and to
stay in compliance.


CHILD LABOR LAW AT A GLANCE
In general, the same wage and hour requirements that apply to adult
employees also apply to minor employees. That said, the provisions of child
labor laws (a subset of wage and hour laws) do place additional requirements
on employers of minor employees as well as specific restrictions on the kinds
of jobs and working hours that are allowed. This section sets out a brief
summary of the provisions by which child labor laws differ from the general
wage and hour requirements applicable to adults.


EMPLOYMENT CERTIFICATES…


(see page 15)
Oregon no longer requires minor employees to obtain an individual
employment permit; however, employers must apply for and post a
validated Employment Certificate in a conspicuous location prior to
hiring any minor employee.
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AGE VERIFICATION AND RECORDKEEPING…


(see page 16)
Employers must verify the age of each minor hired. Employers
must also maintain a list of all minors hired, as well as additional
records regarding the work day and maximum allowable hours for
minors under 16.


WORKING CONDITIONS…


(see page 21)
Child labor laws place limitations on the hours of work a minor
employee may work in a given day or week. Additional restrictions
apply to rest and meal period requirements as well as the provision
of “adequate work” or “reasonable compensation” to minor
employees (page 17).


HAZARDOUS WORK…


(see page 23)
Child labor laws prohibit the employment of minors in specific
occupations deemed hazardous. Among these are restrictions which
apply to all minor employees as well as a set of additional
restrictions which only apply to minors under 16 years of age.


INDUSTRY SPECIFIC RESTRICTIONS…
Child labor laws also set out additional provisions regarding several
specific industries where minors may be employed. These include:


 Agriculture (page 33)


 Entertainment (e.g., work in movies, commercials)
(page 38)


 Canneries (page 31)


 Door-to-Door Sales (page 39)


 Youth Camps (page 22)


Employers of minors in any of these industries should refer to the
corresponding industry specific sections.
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SPECIAL NOTE ON DUAL COVERAGE
Employers who hire minors should be aware that both Oregon and federal
laws regulate the employment of minors. The provisions of state and federal
law are NOT identical, and where one or the other provides a higher standard
on items like child labor restrictions, school attendance standards or minimum
ages for certain activities, the more stringent standard will apply.


OREGON CHILD LABOR LAW
All Oregon employers are subject to state wage and hour law.


The Wage and Hour Commission, a three-person board appointed by the
governor, is responsible for establishing minimum standards for the work
hours and working conditions of minors. ORS 653.305.


The text of Oregon child labor law (a subset of wage and hour law) is found
within the Oregon Revised Statutes (“ORS”) at 653.305 to 653.370. The
Oregon Administrative Rules (“OAR”) which implement state child labor law
are found at OAR 839, division 021.


These provisions can be accessed online through BOLI’s website at
www.oregon.gov/BOLI/TA under the headings “Oregon Revised Statutes”
and “Administrative Rules.”


FEDERAL CHILD LABOR LAW
Federal child labor law is authorized by the Fair Labor Standards Act
(“FLSA”) 29 U.S.C. § 201, et seq. Regulations implementing the FLSA are
found in the Code of Federal Regulations (“C.F.R.”) at 29 C.F.R. § 570.


Not all employment relationships are subject to federal law. The FLSA
applies to all employees of enterprises engaged in interstate commerce. These
enterprises are those with either an annual dollar volume of business of
$500,000 or more or which are engaged in the operation of hospitals;
residential care facilities for the aged or physically or mentally ill or disabled;
schools; or are a public agency.


The FLSA (as well as its child labor provisions) may also apply to individual
employees of an enterprise even if the enterprise, itself, is not subject to
federal regulation. Covered employees include any employee engaged in
“interstate commerce,” a concept which is very broadly interpreted.
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The chart below may help to illustrate where the FLSA and its child labor
provisions apply.


Employers with questions regarding coverage under the FLSA should contact
the U.S. Department of Labor directly at 503-326-3057.


Does the FLSA
apply?


Is the enterprise an activity
of a public agency?


Does the employing enterprise
operate a hospital, a residential
institution for the mentally or


physically ill or a school?


Does the employing
enterprise have an annual
dollar volume of sales or
business done of at least


$500,000?


Do individual employees
engage in interstate


commerce?


FLSA does NOT
apply.


FLSA applies to
employees engaged


in interstate
commerce ONLY.


FLSA applies to
ALL employees.


Yes


Yes


Yes


Yes


No


No


No


No


Is the enterprise employ
two or more employees?


Yes


No
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“EMPLOYMENT RELATIONSHIP” REQUIRED
Wage and hour laws, including state and federal child labor laws, apply to
employment relationships. Some workers, however, are not considered
“employees” and as a result, the obligations and protections of these
employment laws do not apply. There are three specific types of workers
which are NOT considered employees:


1. Independent contractors,


2. Volunteers, and


3. Student interns and trainees.


INDEPENDENT CONTRACTORS
A person who provides services for remuneration (pay) will be considered an
employee by the courts and state regulatory agencies - unless that individual
also meets the criteria required of an independent contractor.


Unfortunately many employers are unaware that specific legal criteria
distinguish a bona fide “independent contractor” from an “employee.” Too
often, businesses and workers instead rely on considerations that do not
create an independent contractor relationship; such as whether:


 The work was “casual” or a short term assignment;


 Payment was made in cash or off the books “under the table”;


 Payment to the worker is reported by way of a Form 1099 rather
than a Form W-2; or


 There is a contract in which the worker is identified as an
“independent contractor.”


Confusing an employee with an independent contractor can result in some
very expensive consequences, including liability for unpaid back taxes,
unpaid insurance premiums, unpaid wages and overtime as well as penalties
and interest. Employers may be responsible for workers compensation claims
and liability for employee benefits or employee negligence.


For purposes of wage and hour law (and child labor laws), BOLI and the
courts apply specific legal criteria to the facts of each case to determine
whether the worker is an employee. If a worker is dependent upon the alleged
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employer in order to be able to provide the services rendered, the worker will
be considered an employee.


For additional guidance on making independent contractor classification
determinations, you may wish to purchase a copy of Technical Assistance’s
comprehensive handbook, Employee Classification & Wage and Hour
Exemptions. Specific information regarding independent contractors under
both wage and hour laws as well as the laws enforced by other state agencies
is available online at www.oregon.gov/ic.


VOLUNTEERS
Under Oregon’s minimum wage and overtime law, the definition of “employ”
at ORS 653.010(2) excludes “voluntary or donated services performed for no
compensation or without expectation or contemplation of compensation as the
adequate consideration for the services performed for a public employer, or a
religious, charitable, educational, public service or similar nonprofit
corporation, organization or institution for community service, religious or
humanitarian reasons.”


From this, a bona fide volunteer need not be paid minimum wage or overtime
wages so long as the work performed is:


1. For no compensation or without expectation of compensation as
the adequate consideration for the services performed;


2. For community service, religious, or humanitarian reasons; and


3. For a public employer or a religious, charitable, educational,
public service or similar nonprofit corporation or organization for
community service.


Generally, private or for-profit businesses may not accept the services of
volunteers as they do not meet the third criterion listed above. However, a
civic-minded employee may volunteer time to a public or non-profit employer
under limited circumstances so long as the work performed otherwise meets
the requirements listed above and (1) the duties performed are not the same as
those performed in the course of the employee’s regular employment and (2)
the work is performed outside of the employee’s normal work hours. OAR
839-020-0046(3).
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COMMONLY ASKED QUESTIONS


Q. Are there restrictions on the kinds of work that volunteers under 18
years old can perform?


A. No. Assuming a minor meets the criteria for a volunteer (listed above),
there is not an employment relationship, and for that reason, the restrictions of
wage and hour law and child labor law do not apply. That said, permitting a
minor volunteer to perform hazardous work may still expose a business to
potential liability for workplace injuries which may or may not be covered by
general liability insurance or your workers’ compensation policy. Damages
or injuries caused by a minor volunteer performing hazardous work could
likewise expose your company to a claim for its failure to adequately select,
train, or supervise its volunteer.


STUDENT INTERNS AND TRAINEES
Although both Oregon and federal law define “employ” as “to suffer or
permit to work,” not everyone who performs work is an employee. Apart
from independent contractors and volunteers, the Supreme Court has held that
individuals who work for their own advantage on the premises of another
without any express or implied compensation agreement are not necessarily
employees. The U.S. Department of Labor (DOL) has clarified that student
interns and participants in pre-employment training programs need not be
considered employees provided the following criteria are continuously met:


1. The training, even though it includes actual operation of the
facilities of the employer, is similar to that which would be given
in a vocational school;


2. The training is for the benefit of the trainees or students;


3. The trainees or students do not displace regular employees, but
work under close supervision;


4. The employer that provides the training receives no immediate
advantage from the activities of the trainees or students and, on
occasion, the employer’s operations may even be impeded;


5. The trainees or students are not necessarily entitled to a job at the
conclusion of the training period; and
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6. The employer and the trainees or students understand that the
trainees or students are not entitled to wages for the time spent in
training.


BOLI applies these same criteria in determining whether someone is a
“trainee” under Oregon’s minimum wage, overtime and wage collection laws.


It is important to note, however, that the determination as to whether a student
intern or trainee is an employee will depend on all the circumstances
surrounding their work activities, and while the courts have generally
confirmed that DOL’s criteria are relevant, they have not always applied the
criteria consistently. In some cases, the courts have found that not all the
criteria need be met (promise of employment) or that the focus of the test
ought to be weighted toward determining who received the primary benefit of
the training. What is clear is that labeling the relationship an “unpaid
internship” or “work based training program” has no bearing on whether the
work performed is subject to wage and hour law.


School-to-Work Programs …


Students participating in qualifying work based learning programs, including
work experience and “school-to-work” programs, under the School-to-Work
Opportunities Act of 1994 (STW) need not be considered employees.


A learning experience at an employer’s work site that includes all of the
following elements is consistent with a learning experience under the STW:


1. A planned program of job training and work experience for the
student, appropriate to the student’s abilities, which includes training
related to pre-employment and employment skills to be mastered at
progressively higher levels that are coordinated with learning in the
school-based learning component and lead to the awarding of a skill
certificate;


2. The learning experience encompasses a sequence of activities that
build upon one another, that increase in complexity and promote
mastery of basic skills;


3. The learning experience has been structured to expose the student to
all aspects of an industry and promotes the development of broad,
transferable skills; and,
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4. The learning experience provides for real or simulated tasks or
assignments which push students to develop higher-order critical
thinking and problem-solving skills.


A student enrolled in such programs would not be considered an employee
under wage and hour laws provided he or she met all four of the following
criteria:


1. The student receives ongoing instruction at the employer’s worksite
and receives close on-site supervision throughout the learning
experience, with the result that any productive work that the student
performs is offset by the burden to the employer from the training and
supervision provided; and


2. The placement of the student at a worksite during the learning
experience does not result in the displacement of any regular
employee -- i.e., the presence of the student at the worksite may not
result in an employee being laid off, may not result in the employer
not hiring an employee it would otherwise hire, and may not result in
an employee working fewer hours than he or she would otherwise
work; and


3. The student is not entitled to a job at the completion of the learning
experience -- but this does not mean that employers are to be
discouraged from offering employment to students who might
successfully complete the training; and


4. The employer, student, and parent or guardian understand that the
student is not entitled to wages or other compensation for the time
spent in the learning experience -- although the student may be paid a
stipend for expenses such as books or tools.


Practice Points
Keep in mind that students may be considered employees and subject to both
state and federal wage and hour laws if, among other things:


1. They provide essential services to the employer; or


2. They are working in a position where someone is normally paid;
or


3. There is a history of paying someone to do the same or similar
work; or







Child Labor Laws


10


4. Other people are currently paid for the same or similar work.


Be sure to closely monitor the activities performed by student interns or
trainees within your operation, and make sure the emphasis stays on providing
a transferable, educational experience.
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EXEMPTIONS TO CHILD LABOR LAW
Young workers who are deemed employees may still qualify for one of
several specific exemptions to the requirements of child labor laws (including
the provisions on recordkeeping, hours of work, and prohibited occupations).
Keep in mind, however, that an exemption from child labor law does not
relieve an employer from meeting the requirements of other employment
laws, like minimum wage, overtime, working conditions and wage collection
laws.


SPECIFIC OCCUPATIONAL EXEMPTIONS
State and federal laws specifically exempt employers of minors from child
labor laws with regard to employment in the following work or occupations:


 DOMESTIC WORK or chores undertaken in or about a private
residence. OAR 839-021-0500. Federal coverage does not extend
to young entrepreneurs who use the family lawnmower to cut
their neighbor’s grass or perform babysitting on a casual basis
only. Questions on federal coverage should be directed to the
U.S. Department of Labor directly at 503-326-3057.


 NEWSPAPER CARRIERS OR VENDORS, including stuffing and
folding of newspapers which is done in service of the minor’s
own newspaper sales or delivery to individual customers.
Folding and stuffing of newspapers which is done only at the
employer’s place of business, or the folding and stuffing of
newspapers for other carriers or vendors is NOT exempt from
child labor laws. OAR 839-021-0500; 29 C.F.R. § 570.124.


 SOCCER REFEREES. Under Oregon law, persons under 18 years of
age serving as a referee or assistant referee in a youth or adult
recreational soccer match are exempt under both the child labor
and minimum wage laws because they are considered
independent contractors. ORS 670.610; OAR 839-021-0500. NOTE:
Federal law does not provide a similar exemption. Any employer
subject to the FLSA will need to ensure the employment of
minors as soccer referees conforms with the requirements of
federal law.
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PARENTAL AND FAMILY EXEMPTIONS
Federal law allows parents to employ their own children in any occupation
except those that have been declared hazardous by the Secretary of Labor.
Federal law places additional restrictions on parents of minors who are under
16 by prohibiting employment not only in occupations declared hazardous but
also in manufacturing, construction, and mining occupations. 29 U.S.C. §
203(l).


Under Oregon law, parents who employ their own children must comply with
the same requirements that apply to all other employers of minors, including:


 Obtaining Employment Certificates (for minors 14–17) and
employment permits (for minors under the age of 14) for non-
agricultural employment,


 Complying with the maximum hours provisions of the Child Labor
law, and


 Paying no less than the minimum wage as well as overtime for all
hours work in excess of 40 in a workweek.


Parents may apply to the Wage and Hour Commission for special permits to
employ their children to work at later times than are otherwise permitted by
law but may not employ their children to work more hours than the law
permits.


A minor may be employed by a parent or person standing in place of the
parent in agriculture to operate power-driven farm machinery without an
employment certificate.1 OAR 839-021-0276(1)(d). Minors who are
employed by an agricultural employer who is an immediate family member
are exempt from the payment of minimum wage. ORS 653.020(1)(b). See
the “Employment of Minors in Agriculture” section below.


Under ORS 653.365, parents are exempt from the imposition of civil penalties
for any violation of child labor laws. Oregon law does not, however, provide


1 Non-parental agricultural employers only need an Employment Certificate if the
minor will be operating power-driven farm machinery. See the section on
EMPLOYMENT OF MINORS IN AGRICULTURE for details.
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a parental exemption from criminal sanctions. Under ORS 653.991, any
violation of child labor laws or Wage and Hour Commission rules is
punishable as a misdemeanor.
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HIRING MINORS
The process of hiring a minor employee is very much like the process for
hiring an adult employee. There are, however, three additional administrative
requirements which pertain to the employment of any minor:


1. Obtaining an annual Employment Certificate;


2. Verifying the applicant’s age; and


3. Meeting special posting / recordkeeping requirements.


NOTE: There are additional conditions placed on the employment of minors
under 14 years of age and for specific industries like door to door sales and
the entertainment industry (see relevant sections below).


ANNUAL EMPLOYMENT CERTIFICATE
Employers who employ minors 14–17 years of age must first obtain an
Employment Certificate from the Child Labor Unit of the Bureau’s Wage and
Hour Division. This employment certificate is renewable annually.
Individual work permits are not required for minors ages 14 through 17, but
employers are required to verify the ages of all minors hired.


Employment Certificate applications may be obtained from the Bureau’s
website at www.oregon.gov/boli or by calling BOLI’s Child Labor Unit at
971-673-0836. Yearly renewal applications are sent to employers who have
been issued an Employment Certificate. Each employer who applies for an
employment certificate receives a summary of state and federal child labor
laws. ORS 653.307.


The Employment Certificate application requires: the name and address(es) of
the employer and the company representative who completes the application,
an estimate of the number of minors to be employed during the year, the ages
of the minors anticipated to be employed, and a description of the duties to be
performed, including any equipment or machinery to be operated by minors.
If any changes in the duties or equipment to be operated are made after the
Employment Certificate is issued, the employer must complete and submit a
“Notice of Change in Duties” form. OAR 839-021-0220(2)(b).
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BOLI’s Process for Issuing Employment Certificates


BOLI’s Child Labor Unit reviews each Employment Certificate application.
If the proposed employment complies with state and federal child labor
regulations, the Bureau will issue a validated Employment Certificate to the
employer. The validated certificate must be posted in a conspicuous location
where employees may easily review it. If the employer employs minors at
multiple sites, a copy of the Employment Certificate must be posted at each
site.


If the employment proposed by the employer in the Employment Certificate
application appears not to comply with state or federal law, the employer will be
contacted by the Child Labor Unit. Sometimes the Employment Certificate is
issued with restrictions relating to the work which may be performed by minors.


EMPLOYMENT PERMITS FOR MINORS UNDER 14


Oregon’s Wage and Hour Commission has authorized the Bureau’s Wage and
Hour Division to issue employment permits to children under 14 years of age
under limited circumstances. The permit authorizes the child to work for one
particular employer and then only when the federal FLSA does not apply.
ORS 653.320. Authorized occupations and hours are very restricted for this
age group. OAR 839-021-0246.


The application for an Employment Permit for a minor under 14 are available
from the BOLI’s website at www.oregon.gov/boli or by contacting BOLI’s
Child Labor Unit at 971-673-0836.


Federal law does not generally permit the employment of minors under 14
years of age in non-agricultural employment.


AGE VERIFICATION
When an employer hires a minor, the employer must require the minor to
produce an acceptable document that verifies his or her age, such as a birth
certificate or hospital birth record, driver’s license or state-issued photo ID
card, passport, alien registration card, U.S military card, certificate of U.S.
citizenship, or a baptism record that includes the minor’s date of birth.
Records must be maintained to show that the employer has met this
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requirement. A notation in the employee’s personnel file of which document
was used to verify the minor’s age or a copy of the document will meet the
recordkeeping requirement. OAR 839-021-0185.


POSTING / RECORDKEEPING REQUIREMENTS
In addition to records and postings required for employers of adult employees,
there are several additional requirements which apply to all employers of
minors.


A LIST OF ALL MINORS EMPLOYED


Oregon law requires employers to maintain a list of all minors employed.
ORS 653.310; OAR 839-021-0170.


In addition to the minor employee’s full name (as used for social security
recordkeeping purposes) the employer’s records are required to contain the
following information for each minor employed:


 Any identifying symbol or number if such is used in place of name
on any time, work or payroll records;


 Home address, including zip code;


 Date of birth;


 Sex;


 Occupation in which the minor is employed;


 Time of day and day of week on which the minor’s workweek
begins;


 Hours worked each workday and total hours worked each
workweek; and


 Date the minor became employed by the employer and date
employment was terminated.


For minors under 16 years of age, employers must also maintain and preserve
records containing:


 The time of day that each minor began working and the time of
day that each minor stopped working; and
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 A schedule of the maximum number of hours to be worked each
day and each week by each minor.


OAR 839-021-0170.


POSTING REQUIREMENTS
In addition to general postings required for all employers, employers of
minors under the age of 16 must also post the schedule of maximum hours of
work (required by OAR 839-021-0170(2)(b)) in a conspicuous place where
minor employees may regularly view it. OAR 839-021-0180.


RECORDS AVAILABILITY
Any record required to be maintained under child labor law must be preserved
for two years. The record must be kept in a safe place which is readily
accessible; the records must be made available for inspection and or
transcription by the Bureau.
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PAYMENT OF WAGES
The state minimum wage and overtime requirements for minors are the same
as for adults. Where there is a conflict between state and federal law, the
standard most beneficial to the employee will apply.


MINIMUM WAGE
Although federal law allows a “training wage” of less than the federal
minimum wage rate to be paid to workers under the age of 20 during their
first 90 consecutive calendar days of employment with an employer, Oregon
law does not allow the payment of such a training wage. Unless otherwise
exempt from state law, all minors employed must be paid no less than the
state minimum wage.


Minors who are immediate family members of an agricultural employer are
exempt from the payment of minimum wage. ORS 653.020(1)(b).


OVERTIME FOR MINOR EMPLOYEES
Employees under 18 years of age must be paid time and one-half their regular
rates of pay for any overtime hours worked, just like their adult counterparts.
There are, however, additional restrictions on the number of hours minors of
various ages are permitted to work. See “Working Conditions for Minor
Employees” below. OAR 839-021-0067 and -0070.


ADEQUATE WORK OR “SHOW-UP PAY”


An employer may not require a minor to report for work without providing
adequate work to earn a “reasonable compensation” or paying the minor a
reasonable compensation in lieu of providing adequate work.


Adequate work is defined as sufficient work to earn at least one-half the
amount the minor would have earned at the minor’s regular rate had the minor
worked the hours to which the minor and employer previously agreed.


Reasonable compensation means the greater of the amount the minor
receives for one hour of work at the minor’s regular rate of pay or the amount
determined by multiplying the minor’s regular rate of pay by one-half the
number of hours the minor and employer agreed the minor would work.
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The requirement to provide “adequate work” does not apply if a minor was
provided notice not to report to work and ALL the following conditions are
met:


 The employer has a policy describing how notice not to report to
work will be provided to minors; and


 The policy is posted in a conspicuous place frequented by
employees at the worksite where the minor is employed; and


 The employer communicates this policy to the minor prior to the
minor’s first day of work; and


 The employer makes a good faith attempt to follow its policy so
as to give the minor notice before the minor must leave home to
travel to work; or


 When circumstances beyond the employer’s control prevent the
performance of the work the minor was to perform during the
hours the minor had agreed to or was scheduled to work. Such
circumstances include, but are not limited to, acts of nature
(snowstorms, flooding, etc.), emergencies (fires, power outages,
etc), and unforeseeable equipment failures.


OAR 839-021-0087(5), (6) and (7).
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WORKING CONDITIONS
One of the primary differences between adult and minor employees is the
limitations placed on the hours of work a minor employee may work in a
given day or week.


HOURS OF WORK FOR MINORS AGES 16 AND 17
Although 16 and 17-year-old employees are free to perform work at any time
of day, they may not be required to work more than 44 hours in any one
workweek unless their employer has obtained a special emergency overtime
permit from the Wage and Hour Commission. OAR 839-021-0067.


Minors employed in canneries may not work longer than 10 hours in any one
day without a special permit.


HOURS OF WORK FOR MINORS AGES 14 AND 15


General Limitation
Fourteen and 15-year-olds may not work during school hours when school is
in session.


Daily Limitations
During the school year, 14 and 15-year-olds may work up to 3 hours per day
on school days and up to 8 hours per day when school is not in session. Work
must be performed between the hours of 7 AM and 7 PM.


During the summer, specifically, June 1 through Labor Day, a minor
employee may work up to 8 hours per day. Work must be performed between
the hours of 7 AM and 9 PM.


Weekly Limitations
During the school year, 14 and 15-year-olds may work up to 18 hours per
week.


During summer (June 1 through Labor Day), 14 and 15-year-olds may work
up to 40 hours per week. OAR 839-021-0070; 29 C.F.R. 570.35.
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Limitations on Employment in Youth Camps
Minors 14 and 15 years of age employed in youth camps may not work before
the hours of 6 AM or past 10 PM and may not work more than 8 hours per
day. OAR 839-021-0097.


REST PERIOD REQUIREMENTS
Paid rest periods of at least 15 minutes must be provided for all minors during
each work period of four hours or the major part of four hours. If possible,
breaks should be given approximately midway in the work period. The Wage
and Hour Commission may exempt an employer from the rest period rule if
good cause is shown. OAR 839-021-0072(3) and (4).


REQUIRED MEAL PERIODS
Meal periods of at least 30 minutes must begin no later than five hours and
one minute after the minor reports for work. This time is not required to be
paid if the employee is relieved of all duty. Sixteen and 17-year-old
employees may be required to remain on duty or on call while eating their
meal, but this is only permissible when the nature of the work prevents the
minor from being relieved of all duty. In this case, the time must be paid.
OAR 839-021-0072(2). If the minor is under 16 years of age, he or she must
be relieved of all duty during meal periods.


WEIGHT LIFTING RESTRICTIONS
No minor may be required to lift excessive weights. Complaints of violations
of this rule are investigated on a case by case basis. OAR 839-021-0092.
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PROHIBITED EMPLOYMENT
Both state and federal law prohibit the employment of minors in certain
occupations or operations deemed hazardous. Among these are restrictions
which apply to all minor employees, as well as a set of additional restrictions
which apply to minors under 16 years of age only.


Prohibited activities for non-agricultural occupations also apply to agricultural
work under state law, however, there a number of special exceptions. For
specifics, see the “Employment of Minors in Agriculture” section below.
OAR 839-021-0285.


PROHIBITED EMPLOYMENT: ALL MINORS


(Hazardous Occupations Orders) 2


The following 17 occupations and operations have been declared by the U.S.
Department of Labor to be particularly hazardous for all minors, or
detrimental to their health and well-being, regardless of whether the minor is
employed by a parent or person standing in the place of a parent.


1. Manufacturing and storing of explosives. (Oregon law
further prohibits the employment of minors in occupations
where explosives are used).


2. Motor-vehicle driving and outside helper on a motor vehicle.


3. Coal mining.


4. Occupations in forest fire fighting, forest fire prevention,
timber tract operations, forestry service, logging, and
sawmilling.


5. † Power-driven woodworking machines.


2 The full text of these orders as adopted by state law may be found in
29 C.F.R. § 570.50-68. Explanatory summaries of these orders have been adapted
from Child Labor Bulletin 101, WH-1330 (available online at www.dol.gov) and
included as an appendix to this volume.


† Exemptions for hazardous occupations nos. 5, 8, 10, 12, 14, 16, and 17 are provided
for 16 and 17-year-old apprentices and student-learners so long as they meet the
requirements for “student-learners” and “apprentices” described in the Appendix.
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6. Exposure to radioactive substances.


7. Power-driven hoisting apparatus, including forklifts.


8. † Power-driven metal-forming, punching, and shearing
machines.


9. Mining, other than coal mining.


10. † Operating power-driven meat processing equipment,
including meat slicers and other food slicers, in retail
establishments (such as grocery stores, restaurants kitchens
and delis) and wholesale establishments, and most
occupations in meat and poultry slaughtering, packing,
processing, or rendering.


11. Power-driven bakery machines including vertical dough or
batter mixers.


12. † Power-driven balers, compactors, and paper processing
machines.


13. Manufacturing bricks, tile, and kindred products.


14. † Power-driven circular saws, bandsaws, chain saws, guillotine
shears, wood chippers, and abrasive cutting discs.


15. Wrecking, demolition, and shipbreaking operations.


16. † Roofing operations and all work on or about a roof.


17. † Excavation operations.


These hazardous occupations apply either on an industry basis, specifying the
occupations in the industry that are not permitted, or an occupational basis
irrespective of the industry in which they are found.


Oregon law adopts the federal Hazardous Occupations Orders within state law
and applies them to all minors under the age of 18. OAR 839-021-0104;
29 C.F.R. 570.50-570.68.


In addition to these hazardous occupations, occupations as messengers or
delivery persons before 5 a.m. or after 10 p.m. are also prohibited for all
minors under 18 years of age under Oregon law. ORS 653.340.
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PROHIBITED EMPLOYMENT: MINORS UNDER 16
Both state and federal law provide additional restrictions (beyond the
hazardous occupations described above) for 14 and 15-year-old minor
employees.


REMINDER: Unless exempt from federal law, employers are required to
apply the more restrictive standard of either state or federal law.


For example, federal law permits the employment of certain minors between
the ages of 14 and 18, who have been excused from compulsory school
attendance, within places of business where machinery is used to process
wood products. State law, however, prohibits the employment of minors
under 16 in a workshop or any premise, room or place where power-driven
machinery is used (OAR 839-021-0102(2)(v)). Employers would need to
apply the more restrictive standard for minors under 16 which prohibits
minors from working in places where power-driven machinery is in use –
even if the minor is not operating, or assisting in the operation of power-
driven machines.


IN ORDER TO DETERMINE whether a given occupation or type of work
is permitted for a minor under the age of 16:


1. Check the federal list of occupations that MAY be performed by
minors under 16 (below).


2. If the occupation or activity does not fit squarely within one of
the permitted occupations, minors under 16 may NOT perform
that duty if the employment is subject to the FLSA.


3. If the occupation or activity appears to fit within one of the
permitted occupations, (or the employment is not subject to
federal law), proceed to verify that the it does not appear within:


a. the hazardous occupations listed in the previous section;
b. the federal list of prohibited occupations for minors under 16;


or
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c. the state restrictions on the employment of minors under 16.3


4. If the occupation or activity appears on any of the lists named
above in step 3, minors under 16 may NOT perform that duty.


Keep in mind that restrictions on the total number of daily and weekly hours a
minor may work and restrictions on the schedule a minor may work will apply
to any work permitted for minors (see section on working conditions above).


1. Occupations that MAY be performed by minors
under 16
(29 C.F.R. 570.34)


1. Office and clerical work, including operation of office machines.
2. Work of an intellectual or artistically creative nature such as but not


limited to computer programming, the writing of software, teaching
or performing as a tutor, serving as a peer counselor or teacher’s
assistant, singing, the playing of a musical instrument, and drawing.


3. Cooking with electric or gas grills that do not involve cooking over an
open flame and with deep fat fryers that are equipped with and utilize
devices that automatically lower and raise the baskets into and out of
the oil or grease. NOTE: This section does NOT permit cooking with
equipment such as rotisseries, broilers, pressurized equipment
including fryolators, and cooking devices that operate at extremely
high temperatures such as “Neico broilers.”


4. Cashiering, selling, modeling, art work, work in advertising
departments, window trimming and comparative shopping.


5. Price marking and tagging by hand or by machine. assembling orders,
packing and shelving.


6. Bagging and carrying out customer orders.
7. Errand and delivery work by foot, bicycle, and public transportation.


Except such youth may not be employed by a public messenger
service.


8. Cleanup work, including the use of vacuum cleaners and floor
waxers, and the maintenance of grounds, but not including the use of
power-driven mowers, cutters, trimmers, edgers, or similar
equipment.


3 If the occupation or activity is agriculture, see also the section below on agricultural
employment. Unless specifically stated otherwise, prohibited activities for non-
agricultural work also apply to agricultural work. OAR 839-021-0285.
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9. Kitchen work and other work involved in preparing and serving food
and beverages, including operating machines and devices used in
performing such work. Examples of permitted machines and devices
include, but are not limited to, dishwashers, toasters, dumbwaiters,
popcorn poppers, milk shake blenders, coffee grinders, automatic
coffee machines, devices used to maintain the temperature of
prepared foods (such as warmers, steam tables, and heat lamps), and
microwave ovens that are used only to warm prepared food and do
not have the capacity to warm above 140° F.


10. Cleaning kitchen equipment. Minors are permitted to clean kitchen
equipment (not otherwise prohibited), remove oil or grease filters,
pour oil or grease through filters, and move receptacles containing hot
grease or hot oil, but only when the equipment, surfaces, containers
and liquids do not exceed a temperature of 100°F.


11. Cleaning vegetables and fruits, and the wrapping, sealing, labeling,
weighing, pricing, and stocking of items, including vegetables, fruits,
and meats, when performed in areas physically separate from a
freezer or meat cooler.


12. Loading onto motor vehicles and the unloading from motor vehicles
of the light, non-power-driven, hand tools and personal protective
equipment that the minor will use as part of his or her employment at
the work site; and the loading onto motor vehicles and the unloading
from motor vehicles of personal items such as a back pack, a lunch
box, or a coat that the minor is permitted to take to the work site.
Such light tools would include, but not be limited to, rakes, hand-held
clippers, shovels, and brooms. Such light tools would not include
items like trash, sales kits, promotion items or items for sale, lawn
mowers, or other power-driven lawn maintenance equipment. Such
minors would not be permitted to load or unload safety equipment
such as barriers, cones, or signage.


13. The occupation of lifeguard (15-year-olds but not 14-year-olds) at
traditional swimming pools and water amusement parks (including
such water park faculties as wave pools, lazy rivers, specialized
activity areas, and baby pools, but not including the elevated areas of
water slides) when properly trained and certified in aquatics and
water safety by the American Red Cross or a similar certifying
organization. No youth under 16 years of age may be employed as a
lifeguard at a natural environment such as an ocean side beach, lake,
pond, river, quarry, or pier.
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14. Employment of certain youth under specified conditions inside and
outside of establishments where machinery is used to process wood
products.4


2. Occupations specifically PROHIBITED for minors
under 16 years of age under federal law
(29 C.F.R. 570.33)


1. Any manufacturing occupation.
2. Any mining occupation.
3. Most processing occupations such as filleting of fish, dressing


poultry, cracking nuts, developing of photographs, laundering, bulk or
mass mailings (except certain occupations expressly permitted as
discussed below).


4. Occupations requiring the performance of any duties in workrooms or
workplaces where goods are manufactured, mined or otherwise
processed.


5. Any occupation found and declared to be hazardous by the secretary
of labor (See Hazardous Occupations Orders above).


6. Occupations involved with the operating, tending, setting up,
adjusting, cleaning, oiling or repairing of hoisting apparatus.


7. Work performed in or about boiler or engine rooms or in connection
with the maintenance or repair of the establishment, machines, or
equipment.


8. Occupations involved with the operating, tending, setting up,
adjusting, cleaning, oiling or repairing or of any power-driven
machinery, including, but not limited to, lawnmowers, golf carts, all-
terrain vehicles, trimmers, cutters, weed-eaters, edgers, food slicers,
food grinders, food choppers, food processors, food cutters, and food
mixers. Minors age 14 and 15 may operate most office machinery.


9. The operation of motor vehicles or service as helpers on such
vehicles.


10. The riding on a motor vehicle inside or outside of an enclosed
passenger compartment except as permitted above.


11. Outside window washing that involves working from window sills.
12. All work requiring the use of ladders, scaffolds, or their substitutes.


4 Note however, that state law prohibits the employment of minors under 16 in a
workshop or any premise, room or place where power-driven machinery is used.
OAR 839-021-0102(2)(v).
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13. All baking and most cooking activities except as permitted above.
14. Work in freezers and meat coolers and all work in the processing of


meat for sale; however, youth are permitted to occasionally enter
freezers only momentarily to retrieve items.


15. Youth peddling, including not only the attempt to make a sale or the
actual consummation of a sale, but also the preparatory and
concluding tasks normally performed by a youth peddler, such as the
loading and unloading of motor vehicles, the stocking and restocking
of sales kits and trays, the exchanging of cash and checks with the
employer, and the transportation of the minors to where the sales will
be made.


16. Loading and unloading of goods or property onto or from motor
vehicles, railroad cars, and conveyors, except as permitted above.


17. Catching and cooping of poultry in preparation for transport or for
market.


18. Public messenger service.
19. Occupations in connection with:


a. Transportation of persons or property by rail, highway, air, on
water, pipeline, or other means.


b. Warehousing and storage.
c. Communications and public utilities.
d. Construction (including repair).
Except 14 and 15 year olds may perform office or sales work in
connection with a., b., c., and d. above when not performed on
transportation media, on an actual means of transportation, or at the
actual construction site.


3. Occupations specifically PROHIBITED for minors
under 16 years of age by Oregon law
(OAR 839-021-0097 to -0102)


NO MINOR UNDER 16 YEARS OF AGE:


1. May be employed in an occupation or type of work declared
hazardous by the commission (see OAR 839-021-0102);


2. May be assigned any duties in connection with an organized
youth camp prior to 6 AM or after 10 PM, or more than eight
hours per day;







Child Labor Laws


30


3. May be employed to act as a canvasser, peddler or “outside
salesperson” as defined in ORS 653.010(7), from house to house.


In addition to the foregoing restrictions, workers younger than 16 are not
permitted to work in any of the following industries or occupations:


Baking;
Blast furnaces;
Breweries;
Bridge operations;
Briquette plants;
Building cleaning (exterior);
Canvassing door-to-door;
Cattle handling;
Coal plants or bunkers;
Cold storage plants;
Commercial docks;
Construction;
Cooking (except cooking with a gas


or electric grill that does not
have an open flame, using a
microwave to warm food, or
using a deep fryer that is
equipped with a device that
automatically raises and lowers
the basket);


Creosoting works;
Distilleries;
Electric power plants, lines;
Electric light plants, lines;
Engineering works;
Fire fighting;
Foundries;
Garbage works;
Gas works;
Grain elevators;
Gravel, sand pit or bunker;
Ice plants;


Kitchen cleaning of equipment
when the surface is hotter than
100 degrees Fahrenheit or
filtering or disposing of cooking
oil or grease that is hotter than
100 degrees Fahrenheit;


Land clearing with blasting or
heavy equipment;


Logging operations;
Longshoring;
Lumber loading;
Mechanical amusements;
Milk condenseries;
Mines;
Moving buildings, bridges, and


structures;
Peace officer work;
Powder works;
Quarries;
Railroads;
Reduction works;
Rock crusher;
Smelters;
Stockyards;
Surveying;
Tanneries;
Tree surgery;
Well digging, drilling;
Window cleaning outside;
Wineries; and
Woodcutting, sawing.


Minors under 16 may not be employed IN ANY ROOM OR AREA
CONTAINING POWER-DRIVEN MACHINERY in the following
industries:
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Boat repair shops;
Canneries;
Chop mills;
Creameries;
Cycle repair shops;
Electrotyping plants;
Engraving plants;
Factories (manufacturing, repair,


alteration);
Feed mills;
Flour mills;


Garages;
Grain warehouses;
Irrigation works;
Laundries;
Lithographing plants;
Mills;
Motor repair shops;
Photoengraving plants;
Printing plants;
Shipbuilding operations; and
Stereotyping plant


Minors under 16 MAY NOT work on any premises or in any room or place
where power-driven machinery is used for the purpose of adapting goods for
sale.


Minors under 16 may not be employed in the following industries EXCEPT
IN THE OFFICE:


Auto wrecking yards;
Junk dealers;
Motor vehicle (transportation);
Lumbering; and
Water works.


PARTIAL PROHIBITIONS IN SPECIAL EMPLOYMENT
SITUATIONS


PUBLIC MESSENGER SERVICE. Federal law prohibits public
messenger service altogether for minors 14 and 15 years old. 29 C.F.R.
570.33(d). Oregon prohibits all minors under 18 from serving as public
messenger service or delivery persons before 5 AM or after 10 PM. ORS
653.340.


COMMERCIAL WHARVES OR DOCKS. A partial prohibition on work
on or around any unenclosed commercial wharves or docks or in any
unenclosed buildings extending over water applies to all minors unless:


1. There is located at the site of the work and conspicuously
displayed at such site adequate safety equipment including, but
not limited to:
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a. For every 30 linear feet of unenclosed area no less than one
Type IV personal flotation device containing 16.5 pounds of
buoyancy and one polypropylene line no less than 30 feet in
length attached thereto;


b. No less than one pole of not less than ten feet in length with a
blunt hook attached thereto; and


2. The minors have been adequately instructed in the use of such
equipment;


3. There is provision made that no minor employee ever be required
to work out of sight and hearing of another employee; and


4. There is located at the site of the work and conspicuously
displayed an alarm device adequate to alert all employees on the
job site to the existence of a perilous situation.


OAR 839-021-0097


FISHING VESSELS. A partial prohibition on employment on or around
fishing vessels applies to all minors except under the following conditions:


1. Minors of 16 and 17 years of age may be employed as assistants
on chartered fishing or pleasure boats;


2. Minors of 14 and 15 years of age may be employed at dock areas
used by chartered fishing or pleasure boats; and


3. Minors may be employed on commercial fishing vessels without
an employment certificate when employed and supervised by the
minors’ grandfather, grandmother, father, mother, brother,
sister, uncle, or aunt.


OAR 839-021-0097
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INDUSTRY SPECIFIC PROVISIONS


EMPLOYMENT OF MINORS IN AGRICULTURE
Unless specifically excluded, all rules pertaining to the non-agricultural
employment of minors also apply to the employment of minors in agriculture.
This includes all the rules pertaining to rest periods, meal periods, working
conditions and weight lifting as well as the prohibitions on employment in
hazardous occupations for all minors and those pertaining to minors under 16
years of age.


This section of the handbook will describe the points at which the
requirements for employment of minors in agriculture differ from those set
out under child labor laws for non-agricultural employment. As before, when
state and federal laws address the same issue, the stricter standard applies.


NOTE: The U.S. Department of Labor (USDOL) has recently proposed
amendments to its regulations regarding the employment of minors in
agriculture. While no changes have been adopted as of this writing, the
proposed changes could among other things impact:


 CERTIFICATION PROGRAMS for 14-15 year old minors to use
tractors and other power-driven equipment on the farm –
certification programs administered by 4-H, FFA and Voc Ag
Extension programs would no longer qualify;


 DRIVER LICENSES may be required for a minor employee to drive a
tractor across a public road;


 ANIMAL HUSBANDRY, handling, confining and herding may be
prohibited for minors under 16 years of age; and


 CONSTRUCTION, including working at heights over 6 feet may also
be prohibited.


TA will post notice of any relevant changes to USDOL’s regulations online at
www.oregon.gov/BOLI/TA.
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ANNUAL EMPLOYMENT CERTIFICATE
The requirement to obtain an annual employment certificate does NOT apply
to employers of minors in agriculture UNLESS a minor is employed to:


1. operate or assist in the operation power-driven farm machinery;


2. ride in or on power-driven farm machinery; or


3. ride in or on equipment, trailers, or similar conveyances
connected to power-driven farm machinery for the purpose of
transporting, sorting, delivering, or otherwise processing farm
products.


Employment certificates are not required if a minor is employed by their
parent or person standing in the place of their parent. OAR 839-021-0276.


AGE VERIFICATION
Nothing in the rules for agricultural employment of minors relieves employers
of the requirement to verify the age of minor employees. Verification of age
is specifically required for minors to be employed to operate, assist in the
operation of, or ride in or on power-driven farm machinery. OAR 839-021-
0280(3).


PARENTAL / FAMILY EXEMPTIONS IN AGRICULTURE


Minors of any age may work at any time in any occupation on a farm owned
or operated by their parents or a person standing in the place of their parent.
OAR 839-021-0297.


The parent, spouse, child or other member of the agricultural employer’s
immediate family are exempt from both minimum wage and overtime. ORS
653.020(1)(b).


MINIMUM AGE REQUIREMENTS FOR AGRICULTURAL
EMPLOYMENT


Minors age 16 and above may work at any time in jobs not declared
hazardous by the Secretary of Labor (USDOL).


Minors ages 14 and 15 may work outside school hours in jobs not declared
hazardous by the Secretary of Labor (USDOL).
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Minors ages 12 and 13 may work outside school hours in jobs not declared
hazardous either with written parental consent or on the same farm where
their parents are employed.


Minors ages 9 through 11 may pick berries and beans outside school hours if
the child has the written consent of his/her parents or guardians and ONLY if
the farm has used fewer than 500 man days of labor in all calendar quarters of
the preceding year OR the produce is sold within the state AND the produce
is not transported outside the state in any form. The container must be
distinctly marked so as to prevent the product from entering interstate
commerce.


Local minors ages 10 and 11 may hand harvest short-season crops outside
school hours for no more than eight weeks between June 1 and October 15 IF
their employers have obtained special waivers from the Secretary of Labor
(USDOL).


HOURS LIMITATIONS IN AGRICULTURAL
EMPLOYMENT FOR MINORS UNDER 16


Minors under age 16 may not work while school is in session. A maximum of
three hours/day may be worked on school days; 10 hours/day on non-school
days; and a maximum of 25 hours/week may be worked during school weeks.


During the summer months or other school vacation periods of one week or
more, a maximum of 10 hours/day and 60 hours/week may be worked unless
a special permit is first obtained from the Wage and Hour Commission. No
more than six days/week may be worked. OAR 839-021-0290(2).


Minors under age 16 employed to operate, assist in the operation of, or ride in
or on power-driven farm machinery may work a maximum of eight hours/day
on non-school days; and 18 hours/week during school weeks. During the
harvest season (summer months), a maximum of 10 hours/day and 60
hours/week may be worked unless a special permit is first obtained from the
Wage and Hour Commission. Outside the harvest season, a maximum of 44
hours/week is allowed without an emergency overtime permit. Minors under
16 years of age may not be employed to work more than six days/week. OAR
839-021-0290(3).
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There is no restriction on daily starting and stopping times for minors
employed in agriculture, so long as the minor does not work when school is in
session. OAR 839-021-0290(5); OAR 839-021-0292(4).


HOURS LIMITATIONS IN AGRICULTURAL
EMPLOYMENT FOR MINORS OVER 16


Minors 16 and 17 years of age who are employed to operate, assist in the
operation of, or ride in or on power-driven farm machinery may work a
maximum of 25 hours/week during school weeks and 60 hours/week during
the harvest season unless a special permit is first obtained from the Wage and
Hour Commission. OAR 839-021-0292(1). Emergency and special overtime
permits may be obtained by applying to the Wage and Hour Commission in
care of the Bureau of Labor and Industries. OAR 839-021-0292(3).
Minors 16 and 17 years of age who are employed to operate, assist in the
operation of, or ride in or on power-driven farm machinery may not be
employed to work more than six days/week.


FARM MACHINERY OCCUPATIONS


Employers who employ minors in agricultural employment are not required to
obtain an employment certificate unless they employ minors to operate or
assist in the operation of power-driven farm machinery or to ride in or on
power-driven farm equipment or conveyances connected to power-driven
farm machinery. Minors who are so employed must have a Certificate of
Training on tractor operation or tractor and machinery operation issued by a
4-H Extension Service Program or approved secondary vocational agriculture
program. OAR 839-021-0276; OAR 839-021-0280.


Prior to the employment of minors to operate or assist in the operation of farm
equipment, the employer must obtain proof that the minor has the required
Certificate of Training and apply for an Employment Certificate. The proof of
training must be retained for two years. OAR 839-021-0280(2); OAR 839-
021-0175(1).


The requirements for obtaining an Employment Certificate and a Certificate
of Training do not apply to a minor employed in agricultural employment by
the minor’s parent(s) or person(s) standing in the place of the parent(s). OAR
839-021-0276(1)(d); OAR 839-021-0280(4); OAR 839-021-0297.
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If no training program is available within 35 miles of the minor’s residence,
16- and 17-year-olds may be employed to operate or assist in the operation of
power-driven farm equipment if all of the following conditions are met:


 The employer has verified the minor’s age to be 16 or 17;


 The employer has applied for an employment certificate;


 The minor, the minor’s parent or guardian, and the employer sign
a statement attesting that the training is not available within 35
miles, that the employer has provided to the minor not less than
eight hours of instruction, including four hours of hands-on
training under the supervision of an adult experienced in the safe
and proper operation of the specific equipment the minor is to
use before the minor begins work, and that the employer agrees
to closely supervise the minor. The statement and Employment
Certificate application must be submitted to the Child Labor Unit.


OAR 839-021-0280(3).


If no training program is available within 35 miles of the minor’s residence,
minors under 18 may be employed to ride in or on conveyances connected to
power-driven farm equipment if all of the same conditions above are met
except that the employer must provide two hours of instruction instead of
eight hours of instruction. OAR 839-021-0282.


EMPLOYMENT OF MINORS IN AGRICULTURAL
WAREHOUSES


Minors under 16 may not be employed in feed mills, flour mills, grain
warehouses, or any workplace where power-driven machinery is used to
process agricultural commodities.


Minors 16 and 17 years of age may be employed to operate or assist in the
operation of power-driven machinery in an agricultural warehouse if certain
conditions are met. OAR 839-021-0287.
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PAYMENT OF MINIMUM WAGE AND OVERTIME IN
AGRICULTURAL EMPLOYMENT


Minimum wage must be paid to all minor employees employed in agriculture
unless an exemption applies. (See Agricultural Employment section.)


Agricultural employment is exempt from the overtime provisions of Oregon
and federal law. ORS 653.261(2); OAR 839-020-0135.


EMPLOYMENT OF MINORS IN THE
ENTERTAINMENT INDUSTRY
Oregon’s Wage and Hour Commission has adopted administrative rules
regulating the employment of minors in the entertainment industry. OAR 839-
021-0300 to OAR 839-021-0375.


Minors of any age, except babies younger than 15 days, may work in films,
television productions, or stage entertainment productions. OAR 839-021-
0305.


Federal law exempts any child employed as an actor or performer in motion
pictures or theatrical productions, or in radio or television productions from
child labor laws. 29 U.S.C. § 213(c); 29 C.F.R. § 570.125.


EMPLOYER REGISTRATION


If an entertainment industry employer will be employing minors for more than
five working days, the employer must obtain an Employment Certificate to
employ minors 14–17 years of age and individual employment permits for
any minors employed under the age of 14. OAR 839-021-0310(1).


If the proposed employment is for five or fewer working days, the employer
may either apply for a regular Employment Certificate for minors 14–17 and
individual employment permits for minors under age 14 or, if ten or more
minors will be employed, the employer may apply for a “short duration”
permit to employ all of the minors, regardless of age. OAR 839-021-0310(2).


Entertainment industry employers who anticipate employing minors in more
than one “short term” production may apply to the Wage and Hour
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Commission for certification as a registered entertainment productions
employer. Registration entitles an employer to hire any number of minors for
short-term jobs (five days or less) without first obtaining employment
certificates or individual work permits. For periods of employment longer
than five days, employment certificates and “under 14” permits are required.
OAR 839-021-0320. Registered employers must notify the Bureau’s Child
Labor Unit no less than 24 hours in advance of employing minors in short
term employment. OAR 839-021-0320(4).


The times and maximum number of hours minors may work in entertainment
productions are regulated according to the age of the minor. OAR 839-021-
0335.


The Wage and Hour Commission’s entertainment industry rules include
restrictions relating to hazardous work, and set out education, rest periods and
transportation requirements.


For complete administrative rules see OAR 839-021-0300 to 0375, available
online by clicking on the link for “Division 21” from
www.oregon.gov/BOLI/LEGAL/H_OAR.shtml.


EMPLOYMENT OF MINORS IN DOOR-TO-DOOR
SALES
Minors aged 16 or 17 may not be employed to act as canvassers, peddlers, or
outside salespersons from house to house unless the employer obtains and
maintains a valid registration certificate issued by the Bureau. Minors under
16 years of age may not be employed in outside sales.


In addition to complying with all requirements of the child labor law,
employers employing persons 16 and 17 years of age to work in door-to-door
employment must provide each minor with an identification card that must be
shown to each customer or potential customer of the minor employee.


Minors employed in door-to-door employment may not work later than 9 PM.
The Wage and Hour Commission may revoke the registration certificate of an
employer when it determines that the employer failed to comply with any rule
of the commission or law covering the employment of minors. OAR 839-021-
0265.
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PENALTIES FOR CHILD LABOR
VIOLATIONS


The Commissioner of the Bureau of Labor and Industries may impose civil
penalties for violations of Oregon’s child labor laws (ORS 653.305 to
653.370) and the Bureau’s administrative rules (OAR 839-021-0001 to 839-
021-0500) or terms of Wage and Hour Commission orders.


The Commissioner considers the following circumstances when determining
the amount of civil penalties:


 The history of the employer in terms of taking corrective and
preventive measures to avoid violations;


 Prior violations, if any;


 The magnitude and seriousness of the violation;


 The opportunity and degree of difficulty to comply;


 Any mitigating circumstances. OAR 839-019-0020.


The maximum penalty per violation is $1,000. Each violation is a separate
and distinct offense. A serious injury or death of a minor as the result of being
employed in violation of the law may result in the maximum penalty per
violation. OAR 839-019-0015 to OAR 839-019-0025(4).


In addition to the Commissioner’s assessment of civil penalties for child labor
violations, the Wage and Hour Commission may revoke the employer’s right
to hire minors. OAR 839-021-0490.


Under ORS 653.991, any violation of child labor laws or Wage and Hour
Commission rules is punishable as a misdemeanor.


_______________
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Technical Assistance for
Employers
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APPENDIX: Hazardous Occupations Orders


The U.S. Department of Labor has issued the following seventeen Hazardous
Occupations Orders describing industries or types of work in which any
employment of minors is prohibited:


1. Manufacturing and storing of explosives.


2. Motor-vehicle driving and outside helper on a motor vehicle.


3. Coal mining.


4. Occupations in forest fire fighting, forest fire prevention,
timber tract operations, forestry service, logging, and
sawmilling.


5. † Power-driven woodworking machines.


6. Exposure to radioactive substances.


7. Power-driven hoisting apparatus, including forklifts.


8. † Power-driven metal-forming, punching, and shearing
machines.


9. Mining, other than coal mining.


10. † Operating power-driven meat processing equipment,
including meat slicers and other food slicers, in retail
establishments (such as grocery stores, restaurants kitchens
and delis) and wholesale establishments, and most
occupations in meat and poultry slaughtering, packing,
processing, or rendering.


11. Power-driven bakery machines including vertical dough or
batter mixers.


12. † Power-driven balers, compactors, and paper processing
machines.


13. Manufacturing bricks, tile, and kindred products.


14. † Power-driven circular saws, bandsaws, chain saws, guillotine
shears, wood chippers, and abrasive cutting discs.
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15. Wrecking, demolition, and shipbreaking operations.


16. † Roofing operations and all work on or about a roof.


17. † Excavation operations.


The full text of the U.S. Department of Labor’s Hazardous Occupations
Orders (also adopted by state law) may be found at
29 C.F.R. § 570.50-68.


The explanatory summaries of these orders which follow have been adapted
from Child Labor Bulletin 101, WH-1330 (full text available online at
www.dol.gov).


NOTE: Hazardous Occupations Orders Nos. 5, 8, 10, 12, 14, 16, and 17
(marked with a “†” above) contain exemptions for 16- and 17-year-old
apprentices and student-learners provided they meet the requirements
described below for “student-learners” and “apprentices.”


Bona fide student-learners or apprentices will meet the following criteria:


For Apprentices:
1. the apprentice is employed in a craft recognized as an apprenticeable


trade;
2. the work of the apprentice in the occupations declared particularly


hazardous is incidental to his or her training;
3. such work is intermittent and for short periods of time and is under


the direct and close supervision of a journeyman as a necessary part
of such apprentice training; and


4. the apprentice is registered by the Bureau of Apprenticeship and
Training (BAT) of the U. S. Department of Labor as employed in
accordance with the standards established by BAT, or the Oregon
Bureau of Labor and Industries.


† Exemptions for hazardous occupations nos. 5, 8, 10, 12, 14, 16, and 17 are provided
for 16- and 17-year-old apprentices and student-learners so long as they meet the
requirements for “student-learners” and “apprentices” described in the Appendix.







Child Labor Laws


45


For Student-Learners:
1. the student-learner is enrolled in a course of study and training in a


cooperative vocational training program under a recognized state or
local educational authority or in a course of study in a substantially
similar program conducted by a private school; and


2. such student-learner is employed under a written agreement which
provides:
a. that the work of the student-learner in the occupations declared


particularly hazardous shall be incidental to the training,
b. that such work shall be intermittent and for short periods of time,


and under the direct and close supervision of a qualified and
experienced person,


c. that safety instruction shall be given by the school and correlated
by the employer with on-the-job training, and


d. that a schedule of organized and progressive work processes to be
performed on the job shall have been prepared.


To qualify for the exemptions, “student learners” must be:
 currently enrolled in a vocational training program and under close


supervision by the school; or
 if the employee has completed vocational training for the occupation


and has either graduated from high school or is working during the
summer vacation period.


ORS 653.326 and 653.070.


Definitions
1. Neither state or federal regulations define intermittent, or short


periods of time. The U.S. Department of Labor (“DOL”) has
interpreted these terms and the continuous performance of otherwise
prohibited work that exceeds 1 hour a day or more than 20 percent of
the work shift to be more than intermittent and more than for short
periods of time.


2. Likewise, the regulations do not define direct and close supervision,
however, DOL would consider the requirement for direct and close
supervision to be met where there is one journeyman or experienced
adult working with the apprentice or student learner and at least three
additional journeymen/experienced adults for each additional
apprentice or student learner.
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1. Manufacturing and storing of explosives
The following occupations in or about plants or establishments manufacturing
or storing explosives or articles containing explosive components are
prohibited:


1. All occupations in or about any plant or establishment (other than
retail establishments or plants or establishments of the type described
in subparagraph 2. below) manufacturing or storing explosives or
articles containing explosive components except where the occupation
is performed in a “nonexplosives area” as defined in subparagraph 3.
below.


2. The following occupations in or about any plant or establishment
manufacturing or storing small arms ammunition not exceeding .60
caliber in size, shotgun shells, or blasting caps when manufactured or
stored in conjunction with the manufacture of small arms
ammunition:
a. All occupations involved in the manufacturing, mixing,


transporting, or handling of explosive compounds in the
manufacture of small arms ammunition and all other occupations
requiring the performance of any duties in the explosives area in
which explosive compounds are manufactured or mixed.


b. All occupations involving the manufacturing, transporting, or
handling of primers and all other occupations requiring the
performance of any duties in the same building in which primers
are manufactured.


c. All occupations involved in the priming of cartridges and all other
occupations requiring the performance of any duties in the same
workroom in which rimfire cartridges are primed.


d. All occupations involved in the plate loading of cartridges and in
the operation of automatic loading machines.


e. All occupations involved in the loading, inspecting, packing,
shipping, and storage of blasting caps.


Definitions
1. The term plant or establishment manufacturing or storing explosives


or articles containing explosive components means the land with all
the buildings and other structures thereon used in connection with the
manufacturing or processing or storing of explosives or articles
containing explosive components.







Child Labor Laws


47


2. The terms explosives and articles containing explosive components
mean and include ammunition, black powder, blasting caps,
fireworks, high explosives, primers, smokeless powder, and all
explosives and explosive materials as defined in 18 U.S.C. § 841(c)-
(f) and the implementing regulations at 27 CFR Part 555. The terms
included any chemical compound, mixture, or device, the primary or
common purpose of which is to function by explosion, as well as all
goods identified in the most recent list of explosive materials
published by the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF), Department of Justice. This list may be found
through the ATF website at http://www.atf.gov.


3. An area meeting the following criteria shall be deemed a
nonexplosives area:
a. None of the work performed in the area involves the handling or


use of explosives;
b. The area is separated from the explosives area by a distance not


less than that prescribed in the American Table of Distances for
the protection of inhabited buildings;


c. The area is separated from the explosives area by a fence or is
otherwise located so that it constitutes a definite designated area;
and


d. Satisfactory controls have been established to prevent employees
under 18 years of age within the area from entering any area in or
about the plant which does not meet criteria a through c.


In addition to the provisions of Hazardous Occupations Order 1 (above),
under state law, no minor under the age of 18 may be employed in any
occupation where explosive materials are manufactured, stored, or used,
except in accordance with the following conditions:


1. Employment in retail establishments including the storage of
ammunition in gunshops, sporting goods stores, building supplies and
hardware stores, retail fireworks stands, and other retail
establishments;


2. Employment in gun clubs, trap and skeet ranges, turkey shoots,
certain armories, police stations, and other such areas where only
small arms ammunition is being stored; and


3. Employment performed in a "nonexplosives area." A nonexplosives
area is one in which:
a. None of the work performed in the area involves the handling or


use of explosives;
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b. The area is separated from the explosives area by a distance not
less than that prescribed in the American Table of Distances for
the protection of inhabited buildings;


c. The area is separated from the explosives area by a fence or is
otherwise located so that it constitutes a definite designated area;
and


d. Satisfactory controls have been established to prevent employees
under 18 years of age within the area from entering any area
which does not meet criteria (a) through (c).


OAR 839-021-0106.


2. Motor-vehicle driving and outside helper on a motor
vehicle.


The occupation of motor-vehicle driver and outside helper on any public road,
highway, in or about any mine (including open pit mine or quarry), place
where logging or sawmill operations are in progress, or in any excavation of
the type identified in HO 17 are prohibited for minors between 16 and 18
years of age except that 17-year-olds may drive automobiles and trucks on an
incidental and occasional basis if all of the criteria listed in the following
exemption are met.


Limited exemption from HO 2 for 17 year old employees:
Seventeen-year-olds, but no one under 17 years of age, may drive automobiles
and trucks on public roads as part of their employment on an occasional and
incidental basis if all the following requirements are met:


• the automobile or truck does not exceed 6,000 pounds gross vehicle
weight;


• the driving is limited to daylight hours;
• the 17-year-old holds a state license valid for the type of driving


involved;
• the 17-year-old has successfully completed a state-approved driver


education course and has no record of any moving violations at the
time of hire;


• the driving takes place within a thirty (30) mile radius of the minor’s
place of employment;


• the automobile or truck is equipped with a seat belt for the driver and any
passengers and the employer has instructed the youth that the seat belts
must be used when driving the vehicle;


• the driving may not involve:
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- towing vehicles;
- route deliveries or route sales;
- transportation for hire of property, goods, or passengers;
- urgent, time-sensitive deliveries;
- transporting more than three passengers, including employees of the


employer;
- more than two trips away from the primary place of employment in


any single day to deliver the employer’s goods to a customer
(other than urgent, time-sensitive deliveries which are prohibited);


- more than two trips away from the primary place of employment in
any single day to transport passengers, other than employees of the
employer.


Definitions
1. The term motor vehicle shall mean any automobile, truck, truck


tractor, trailer, semitrailer, motorcycle, or similar vehicle propelled or
drawn by mechanical power and designed for use as a means of
transportation but shall not include any vehicle operated exclusively
on rails.


2. The term driver shall mean any individual who in the course of
employment drives a motor vehicle at any time.


3. The term outside helper shall mean any individual, other than a
driver, whose work includes riding on a motor vehicle outside the cab
for the purpose of assisting in transporting or delivering goods.


4. The term gross vehicle weight includes the truck chassis with
lubricants, water, and full tank or tanks of fuel, plus the weight of the
cab or driver’s compartment, body, and special chassis and body
equipment, and payload.


5. The term urgent, time-sensitive deliveries shall mean trips which,
because of such factors as customer satisfaction, the rapid
deterioration of the quality or change in temperature of the product,
and/or economic incentives, are subject to timelines, schedules,
and/or turnaround times which might impel the driver to hurry in the
completion of the delivery. Prohibited trips would include, but are not
limited to, the delivery of pizzas and prepared foods to the customer;
the delivery of materials under a deadline (such as deposits to a bank
at closing); and the shuttling of passengers to and from transportation
depots to meet transport schedules. Urgent, time-sensitive deliveries
do not depend on the delivery’s points of origin and termination, and
include the delivery of people and things to the employer’s place of
business as well as from that business to some other location.







Child Labor Laws


50


6. The term occasional and incidental shall mean no more than one-
third of the 17-year-old driver’s worktime in any workday and no
more than 20 percent of the 17-year-old driver’s worktime in any
workweek.


3. Coal mining
All occupations in or about any coal mine are prohibited except the
occupations of slate or other refuse picking at a picking table or picking chute
in a tipple or breaker and occupations requiring the performance of duties
solely in offices or in repair or maintenance shops located in the surface part
of any coal mining plant.


Definitions
1. The term coal shall mean any rank of coal, including lignite,


bituminous, and anthracite coals.
2. The term all occupations in or about any coal mine shall mean all


types of work performed in any underground working, open pit, or
surface part of any coal mining plant that contributes to the
extraction, grading, cleaning, or other handling of coal.


4. Occupations in forest fire fighting, forest fire
prevention, timber tract operations, forestry service,
logging, and sawmilling
All occupations in forest fire fighting and forest fire prevention, in timber
tracts, in forestry services, logging, and the operation of any sawmill, lath
mill, shingle mill, or cooperage stock mill are particularly hazardous for the
employment of minors between 16 and 18 years of age, except the following
when not prohibited by any other section of Subpart E of 29 CFR 570:


1. Work in offices or in repair or maintenance shops.
2. Work in the construction, operation, repair, or maintenance of living


and administrative quarters, including logging camps and fire fighting
base camps.


3. Work in the repair or maintenance of roads, railroads or flumes and
work in construction and maintenance of telephone lines, but only if
the minors are not engaged in the operation of power-driven
machinery, the handling or use of explosives, the felling or bucking of
timber, the collecting or transporting of logs, or work on trestles.


4. The following tasks in forest fire prevention provided none of these
tasks may be performed in conjunction with or in support of efforts to
extinguish a forest fire: the clearing of fire trails or roads; the
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construction, maintenance, and patrolling of fire lines; the piling and
burning of slash; the maintaining of fire fighting equipment; and
acting as a fire lookout or fire patrolman.


5. Work related to forest marketing and forest economics when
performed away from the forest.


6. Work in the feeding or care of animals.
7. Peeling of fence posts, pulpwood, chemical wood, excelsior wood,


cordwood, or similar products, when not done in conjunction with
and at the same time and place as other logging occupations declared
hazardous by this HO.


8. The following additional exceptions apply to the operation of a
permanent sawmill or the operation of any lath mill, shingle mill, or
cooperage stock mill, but not to a portable sawmill. In addition, the
following exceptions do not apply to work which entails entering the
sawmill building, except for those minors whose employment meets
the requirements of the limited exemptions discussed in Regulations
29 CFR Part 570, sections 570.34(m) and 570.54(c) (see Exception
section below):
a. Straightening, marking, or tallying lumber on the dry chain or the


dry drop sorter.
b. Pulling lumber from the dry chain, except minors under 16 years


of age may not pull lumber from the dry chain as such youth are
prohibited from operating or tending power-driven machinery by
the occupations standards contained in Child Labor Regulation
No. 3.


c. Clean-up in the lumberyard.
d. Piling, handling, or shipping of cooperage stock in yards or


storage sheds other than operating or assisting in the operation of
power-driven equipment; except minors under 16 years of age
may not perform shipping duties as they are prohibited from
employment in occupations in connection with the transportation
of property by rail, highway, air, water, pipeline, or other means
by the occupations standards contained in Child Labor Regulation
No. 3.


e. Clerical work in yards or shipping sheds, such as done by
ordermen, tally-men, and shipping clerks.


f. Clean-up work outside shake and shingle mills, except when the
mill is in operation.


g. Splitting shakes manually from precut and split blocks with a froe
and mallet, except inside the mill building or cover.
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h. Packing shakes into bundles when done in conjunction with
splitting shakes manually with a froe and mallet, except inside the
mill building or cover.


i. Manual loading of bundles of shingles or shakes into trucks or
railroad cars, provided that the employer has on file a statement
from a licensed doctor of medicine or osteopathy certifying the
minor capable of performing this work without injury to himself,
except minors under 16 years of age may not load bundles of
shingles or shakes into trucks or railroad cars as they are
prohibited from loading and unloading goods or property onto or
from motor vehicles, railroad cars, or conveyors by the
occupations standards contained in Child Labor Regulation No. 3.


Exemption
The provisions contained in paragraph 8 above that prohibit youth between 16
and 18 years of age from performing any work that entails entering the
sawmill building do not apply to the employment of a youth who is at least 14
years of age and less than 18 years of age and who by statute or judicial order
is exempt from compulsory school attendance beyond the eighth grade, if:


1. the youth is supervised by an adult relative or by an adult member of
the same religious sect or division as the youth;


2. the youth does not operate or assist in the operation of power-driven
woodworking machines;


3. the youth is protected from wood particles or other flying debris
within the workplace by a barrier appropriate to the potential hazard
of such wood particles or flying debris or by maintaining a sufficient
distance from machinery in operation; and


4. the youth is required to use, and uses, personal protective equipment
to prevent exposure to excessive levels of noise and saw dust.


Compliance with the provisions of paragraphs 3 and 4 above will be
accomplished when the employer is in compliance with the requirements of
the applicable governing standards issued by the U.S. Department of Labor’s
Occupational Safety and Health Administration (OSHA) or, in those areas
where OSHA has authorized the state to operate its own Occupational Safety
and Health Plan, the applicable standards issued by the Office charged with
administering the state occupational safety and health plan.


Definitions
1. The term all occupations in forest fire fighting and forest fire


prevention shall include the controlling and extinguishing of fires, the







Child Labor Laws


53


wetting down of areas or extinguishing of spot fires, and the
patrolling of burned areas to assure the fire has been extinguished.
The term shall also include the following tasks when performed in
conjunction with, or in support of, efforts to extinguish a forest fire:
the piling and burning of slash; the clearing of fire trails or roads; the
construction, maintenance, and patrolling of fire lines; acting as a fire
lookout or fire patrolman; and the maintaining of fire fighting
equipment. The prohibition concerning the employment of youth in
forest fire fighting and fire prevention applies to all forest and timber
tract locations, logging operations, and sawmill operations, including
all buildings located within such areas.


2. The term all occupations in forestry services shall mean all work
involved in the support of timber production, wood technology,
forestry economics and marketing, and forest protection. The term
includes such services as timber cruising, surveying, or logging-
engineering parties; estimating timber; timber valuation; forest pest
control; forest fire fighting and forest fire prevention as defined in this
section; and reforestation. The term shall not include work in forest
nurseries, establishments primarily engaged in growing trees for
purposes of reforestation. The term shall not include the gathering of
forest products such as balsam needles, ginseng, huckleberry greens,
maple sap, moss, Spanish moss, sphagnum moss, teaberries, and tree
seeds; the distillation of gum, turpentine, and rosin if carried on at the
gum farm; and the extraction of pine gum.


3. The term all occupations in logging shall mean all work performed in
connection with the felling of timber; the bucking or converting of
timber into logs, poles, piles, ties, bolts, pulpwood, chemical wood,
excelsior wood, cordwood, fence posts, or similar products; the
collecting, skidding, yarding, loading, transporting and unloading of
such products in connection with logging; the constructing, repairing
and maintaining of roads, railroads, flumes, or camps used in
connection with logging; the moving, installing, rigging, and
maintenance of machinery or equipment used in logging; and other
work performed in connection with logging.


4. The term all occupations in the operation of any sawmill, lath mill,
shingle mill, or cooperage-stock mill shall mean all work performed
in or about any such mill in connection with storing of logs and bolts;
converting logs or bolts into sawn lumber, lathers, shingles, or
cooperage stock; storing drying, and shipping lumber, laths, shingles,
cooperage stock, or other products of such mills; and other work
performed in connection with the operation of any sawmill, lath mill,
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shingle mill, or cooperage-stock mill. The term shall not include work
performed in the planing-mill department or other remanufacturing
departments of any sawmill or remanufacturing plant not a part of a
sawmill.


5. The term all occupations in timber tracts means all work performed
in or about establishments that cultivate, manage or sell standing
timber. The term includes work performed in timber culture, timber
tracts, timber-stand improvement, and forest fire fighting and fire
prevention. It includes work on tree farms, except those tree farm
establishments that meet the definition of agriculture contained in
section 3(f) of the FLSA.


6. The term inside or outside places of business shall mean the actual
physical location of the establishment employing the youth, including
the buildings and surrounding land necessary to the business
operations of that establishment.


7. The term operate or assist in the operation of power-driven
woodworking machines includes operating such machines, including
supervising or controlling the operation of such machines, feeding
material into such machines, helping the operator feed material into
such machines, unloading materials from such machines, and helping
the operator unload materials from such machines. The term also
includes the occupations of setting-up, adjusting, repairing, oiling, or
cleaning such machines.


8. The term places of business where machinery is used to process wood
products shall mean such permanent workplaces as sawmills, lath
mills, shingle mills, cooperage stock mills, furniture and cabinet
making shops, gazebo and shed making shops, toy manufacturing
shops, and pallet shops. The term shall not include construction sites,
portable sawmills, areas where logging is being performed, or mining
operations.


9. The term portable sawmill shall mean a sawmilling operation where
no office or repair or maintenance shop is ordinarily maintained, and
any lumberyard operated in conjunction with the sawmill is used only
for the temporary storage of green lumber.


10. The term power-driven woodworking machines shall mean all fixed or
portable machines or tools driven by power and used or designed for
cutting, shaping, forming, surfacing, nailing, stapling, wire stitching,
fastening or otherwise assembling, pressing or printing wood, veneer,
trees, logs, or lumber.


11. The term remanufacturing department shall mean those departments
of a sawmill where lumber products such as boxes, lawn furniture,
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and the like are remanufactured from previously cut lumber. The kind
of work performed in such departments is similar to that done in
planing mill departments in that rough lumber is surfaced or made
into other finished products. The term is not intended to denote those
operations in sawmills where rough lumber is cut to dimensions.


12. The term supervised by an adult relative or is supervised by an adult
member of the same religious sect or division as the youth has several
components.
a. Supervised refers to the requirement that the youth’s on-the-job


activities be directed, monitored, and controlled by certain named
adults. Such supervision must be close, direct, constant and
uninterrupted.


b. Adult shall mean an individual who is at least eighteen years of
age.


c. Relative shall mean the parent (or someone standing in place of a
parent), grandparent, sibling, uncle, or aunt of the young worker.


d. Member of the same religious sect or division as the youth refers
to an individual who professes membership in the same religious
sect or division to which the youth professes membership.


5. Power-driven woodworking machines
The following occupations involved in the operation of power-driven
woodworking machines are prohibited:


1. The occupation of operating power-driven woodworking machines
including supervising or controlling the operation of such machines,
feeding material into such machines, and helping the operator to feed
material into such machines, but not including the placing of material
on a moving chain or in a hopper or slide for automatic feeding.


2. The occupations of setting up, adjusting, repairing, oiling, or cleaning
power-driven woodworking machines.


3. The operations of off-bearing from circular saws and from guillotine-
action veneer clippers.


Exemption
The exemption for student-learners and apprentices applies to HO 5.


Definitions
1. Off-bearing shall mean the removal of material or refuse directly


from a saw table or from the point of operation. Operations not
considered as off-bearing within the intent of this section include:
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a. The removal of material or refuse from a circular saw or
guillotine-action veneer clipper where the material or refuse has
been conveyed away from the saw table or point of operation by a
gravity chute or by some mechanical means such as a moving belt
or expulsion roller; and


b. The following operations when they do not involve the removal
of materials or refuse directly from a saw table or point of
operation: The carrying, moving, or transporting of materials
from one machine to another or from one part of a plant to
another; the piling, stacking, or arranging of materials for feeding
into a machine by another person; and the sorting, tying,
bundling, or loading of materials.


2. Power-driven woodworking machines shall mean all fixed or portable
machines or tools driven by power and used or designed for cutting,
shaping, forming, surfacing, nailing, stapling, wire stitching, fastening
or otherwise assembling, pressing or printing wood, veneer, trees,
logs, or lumber.


6. Exposure to radioactive substances
The following occupations are prohibited:


1. Any work in any workroom in which:
a. radium is stored or used in the manufacture of self-luminous


compound;
b. self-luminous compound is made, processed, or packaged;
c. self-luminous compound is stored, used, or worked upon;
d. incandescent mantles are made from fabric and solutions


containing thorium salts, or are processed or packaged;
e. other radioactive substances are present in the air in average


concentrations exceeding 10 percent of the maximum permissible
concentrations in the air recommended for occupations exposure
by the National Committee on Radiation Protection, as set forth
in the 40-hour week column of Table One of the National Bureau
of Standards Handbook No. 69 entitled Maximum Permissible
Body Burdens and Maximum Permissible Concentrations of
Radionuclides in Air and In Water for Occupational Exposure
issued June 5, 1959.


2. Any other work which involves exposure to ionizing radiations in
excess of 0.5 rem per year.
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Definitions
1. The term self-luminous compound shall mean any mixture of


phosphorescent material and radium, mesothorium, or other
radioactive element.


2. The term workroom shall include the entire area bounded by walls of
solid material and extending from floor to ceiling.


3. The term ionizing radiations shall mean alpha and beta particles,
electrons, protons, neutrons, gamma, and X-ray and all other
radiations which produce ionizations directly or indirectly, but does
not include electromagnetic radiations other than gamma and X-ray.


7. Power-driven hoisting apparatus, including forklifts
The following occupations involved in the operation of power-driven hoisting
apparatus are particularly hazardous for minors between 16 and 18 years of
age:


1. Work of operating, tending, riding upon, working from, repairing,
servicing, or disassembling an elevator, crane, derrick, hoist, or high-
lift truck, except operating or riding inside an unattended automatic
operation passenger elevator. Tending such equipment includes
assisting in the hoisting tasks being performed by the equipment.


2. Work of operating, tending, riding upon, working from, repairing,
servicing, or disassembling a manlift or freight elevator, except 16-
and 17-year-olds may ride upon a freight elevator operated by an
assigned operator. Tending such equipment includes assisting in the
hoisting tasks being performed by the equipment.


Exemption
HO 7 does not prohibit the operation of an automatic elevator and an
automatic signal operation elevator provided that the exposed portion of the
car interior (exclusive of vents and other necessary small openings), the car
door, and the hoistway doors are constructed of solid surfaces without any
opening through which a part of the body may extend; all hoistway openings
at floor level have doors which are interlocked with the car door so as to
prevent the car from starting until all such doors are closed and locked; the
elevator (other than hydraulic elevators) is equipped with a device which will
stop and hold the car in case of overspeed or if the cable slackens or breaks;
and the elevator is equipped with upper and lower travel limit devices which
will normally bring the car to rest at either terminal and a final limit switch
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which will prevent the movement in either direction and will open in case of
excessive overtravel by the car.5


Definitions
1. Crane shall mean a power-driven machine for lifting and lowering a


load and moving it horizontally, in which the hoisting mechanism is
an integral part of the machine. The term shall include all types of
cranes, such as cantilever gantry, crawler, gantry, hammerhead, ingot
pouring, jib, locomotive, motor-truck, overhead traveling, pillar jib,
pintle, portal, semi-gantry, semi-portal, storage bridge, tower, walking
jib, and wall cranes.


2. Derrick shall mean a power-driven apparatus consisting of a mast or
equivalent members held at the top by guys or braces, with or without
a boom, for use with a hoisting mechanism or operating ropes. The
term shall include all types of derricks, such as A-frame, breast,
Chicago boom, gin-pole, guy, and stiff-leg derrick.


3. Elevator shall mean any power-driven hoisting or lowering
mechanism equipped with a car or platform which moves in guides in
a substantially vertical direction. The term shall include both
passenger and freight elevators (including portable elevators or tiering
machines), but shall not include dumbwaiters.


4. High-lift truck shall mean a power-driven industrial type of truck used
for lateral transportation that is equipped with a power-operated
lifting device usually in the form of a fork or platform capable of
tiering loaded pallets or skids one above the other. Instead of a fork or
a platform, the lifting device may consist of a ram, scoop, shovel,
crane, revolving fork, or other attachments for handling specific
loads. The term shall mean and include highlift trucks known under
such names as fork lifts, fork trucks, fork lift trucks, tiering trucks,
backhoes, front-end loaders, skid loaders, skid-steer loaders, Bobcat


5 For purposes of this exception the term automatic elevator shall mean a passenger
elevator, a freight elevator or a combination passenger-freight elevator, the operation
of which is controlled by pushbuttons in such a manner that the starting, going to the
landing selected, leveling and holding, and the opening and closing of the car and
hoistway doors are entirely automatic. The term automatic signal operation elevator
shall mean an elevator which is started in response to the operation of a switch (such
as a lever or pushbutton) in the car which when operated by the operator actuates a
starting device that automatically closes the car and hoistway doors – from this point
on, the movement of the car to the landing selected, leveling and holding when it gets
there, and the opening of the car and hoistway doors are entirely automatic.
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loaders, or stacking trucks, but shall not mean low-lift trucks or low-
lift platform trucks that are designed for the transportation of but not
the tiering of materials.


5. Hoist shall mean a power-driven apparatus for raising or lowering a
load by the application of a pulling force that does not include a car or
platform running in guides. The term shall include all types of hoists,
such as base mounted electric, clevis suspension, hook suspension,
monorail, overhead electric, simple drum, and trolley suspension
hoists.


6. Manlift shall mean a device intended for the conveyance of persons
that consists of platforms or brackets mounted on, or attached to, an
endless belt, cable, chain or similar method of suspension; with such
belt, cable or chain operating in a substantially vertical direction and
being supported by and driven through pulleys, sheaves or sprockets
at the top and bottom. The term shall also include truck- or
equipment-mounted aerial platforms commonly referred to as scissor
lifts, boom-type mobile elevating work platforms, work assist
vehicles, cherry pickers, basket hoists, and bucket trucks.


8. Power-driven metal-forming, punching, and shearing
machines
The following occupations are prohibited:


1. The occupations of operator of or helper on the following power-
driven metal forming, punching, and shearing machines:
a. All rolling machines, such as beading, straightening, corrugating,


flanging, or bending rolls; and hot or cold rolling mills.
b. All pressing or punching machines, such as punch presses except


those provided with full automatic feed and ejection and with a
fixed barrier guard to prevent the hands or fingers of the operator
from entering the areas between the dies; power presses; and plate
punches.


c. All bending machines, such as apron brakes and press brakes.
d. All hammering machines, such as drop hammers and power


hammers.
e. All shearing machines, such as guillotine or squaring shears;


alligator shears; and rotary shears.
2. The occupations of setting-up, adjusting, repairing, oiling, or cleaning


these machines including those with automatic feed and ejection.
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Exemption
The exemption for student-learners and apprentices applies to HO 8.


Definitions
1. The term operator shall mean a person who operates a machine


covered by this HO by performing such functions as starting or
stopping the machine, placing materials into or removing them from
the machine, or any other functions directly involved in the operation
of the machine.


2. The term helper shall mean a person who assists in the operation of a
machine covered by the HO by helping place materials into or
removing them from the machine.


3. The term forming, punching, and shearing shall mean power-driven
metalworking machines, other than machine tools, which change the
shape of or cut metal by means of tools, such as dies, rolls, or knives
which are mounted on rams, plungers, or other moving parts. Types
of forming, punching and shearing machines enumerated in this
section are the machines to which the designation is by custom
applied. Not included in this term are metalworking machines known
as machine tools.


4. The term machine tools shall mean power-driven complete
metalworking machines having one or more tool- or work-holding
devices and used for progressively removing metal in the form of
“chips.” Since the HO does not apply to machine tools, the 18-year
minimum age does not apply. The following is a list of common
machine tools:


Milling Function Machines
Horizontal Milling Machines
Vertical Milling Machines
Universal Milling Machines
Planer-type Milling Machines
Gear Hobbing Machines
Profilers
Routers


Turning Function Machines
Engine Lathes
Turret Lathes
Hollow Spindle Lathes
Automatic Lathes
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Automatic Screw Machines


Planing Function Machines
Planers
Shapers
Slotters
Broaches
Keycasters
Hack Saws


Grinding Function Machines
Grinders
Abrasive Wheels
Abrasive Belts
Abrasive Disks
Abrasive Points
Polishing Wheels
Buffing Wheels
Stroppers
Lapping Machines


Boring Function Machines
Vertical Boring Mills
Horizontal Boring Mills
Jig Borers
Pedestal Drills
Radial Drills
Gang Drills
Upright Drills
Drill Presses
Centering Machines
Reamers
Honers


9. Mining, other than coal mining
All occupations in connection with mining, other than coal (see HO 3), are
prohibited except the following:


1. Work in offices, in the warehouse or supply house, in the change
house, in the laboratory, and in repair or maintenance shops not
located underground.
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2. Work in the operation and maintenance of living quarters.
3. Work outside the mine in surveying, in the repair and maintenance of


roads, and in general cleanup about the mine property such as
clearing brush and digging drainage ditches.


4. Work of track crews in the building and maintaining of sections of
railroad track located in those areas of opencut metal mines where
mining and haulage activities are not being conducted at the time and
place that such building and maintenance work is being done.


5. Work in or about surface placer mining operations other than placer
dredging operations and hydraulic placer mining operations.


6. The following work in metal mills other than in mercury-recovery
mills or mills using the cyanide process:
a. Work involving the operation of jigs, sludge tables, flotation


cells, or drier-filters.
b. Work of handsorting at picking table or picking belt.
c. General cleanup work.


Provided, however, that nothing in this section shall be construed as
permitting employment of minors in any occupation prohibited by any other
HO issued by the Secretary of Labor.


Definitions
The term all occupations in connection with mining, other than coal shall
mean all work performed:


- underground in mines and quarries;
- on the surface at underground mines and underground quarries;
- in or about opencut mines, open quarries, clay pits, and sand and gravel


operations;
- at or about placer mining operations;
- at or about dredging operations for clay, sand, or gravel; at or about


borehole mining operations;
- in or about all metal mills, washer plants, or grinding mills reducing the


bulk of the extracted minerals; and
- at or about any other crushing, grinding, screening, sizing, washing, or


cleaning operations performed upon the extracted minerals except
where such operations are performed as part of a manufacturing
process.


The term all occupations in connection with mining, other than coal shall not
include work performed in subsequent manufacturing or processing
operations, such as work performed in smelters, electro-metallurgical plants,
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refineries, reduction plants, cement mills, plants where quarried stone is cut,
sanded, and further processed, or plants manufacturing clay, glass, or ceramic
products. Neither shall the term include work performed in connection with
coal mining, in petroleum production, in natural-gas production, nor in
dredging operations which are not a part of mining operations, such as
dredging for construction or navigation purposes.


10. Operating power-driven meat processing
equipment
The following occupations in retail establishments, wholesale establishments,
service establishments, slaughtering and meatpacking establishments, or
rendering plants are prohibited:


1. All occupations involved in the operation or feeding of the following
power-driven machines, including setting-up, adjusting, repairing,
oiling, or cleaning such machines, regardless of the product being
processed by these machines (including, for example, the slicing in a
retail delicatessen of meat, poultry, seafood, bread, vegetables, or
cheese, etc.): meat slicers, meat patty forming machines, meat and
bone cutting saws, knives (except bacon-slicing machines6).


2. All occupations involved in the operation or feeding of the following
power-driven machines, including setting-up, adjusting, repairing, or
oiling such machines or the cleaning of such machines or the
individual parts or attachments of such machines, regardless of the
product being processed by these machines: headsplitters, and
guillotine cutters; snoutpullers and jawpullers; skinning machines;
horizontal rotary washing machines; casing-cleaning machines such
as crushing, stripping, and finishing machines; grinding, mixing,
chopping, and hashing machines; and presses (except belly-rolling
machines). Except, the provisions of this subsection shall not apply to
the operation of those lightweight, small capacity, portable,
countertop mixers discussed in HO 11 when used as a mixer to
process materials other than meat or poultry.


3. All boning operations.


6 The term bacon slicing machine as used in this HO refers to those machines which
are designed solely for the purpose of slicing bacon and are equipped with enclosure
or barrier guards that prevent the operator from coming in contact with the blade or
blades, and with devices for automatic feeding, slicing, shingling, stacking, and
conveying the sliced bacon away from the point of operation.
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4. All operations on the killing floor, in curing cellars, and in hide
cellars, except the work of messengers, runners, handtruckers, and
similar occupations which require entering such workrooms or
workplaces infrequently and for short periods of time.


5. All occupations involved in the recovery of lard and oils, except
packaging and shipping of such products and the operations of lard-
roll machines.


6. All occupations involved in tankage or rendering of dead animals,
animal offal, animal fats, scrap meats, blood, and bones into
stockfeeds, tallow, inedible greases, fertilizer ingredients, and similar
products.


7. All occupations involving the handlifting or handcarrying of any
carcass or half carcass of beef, pork, horse, deer, or buffalo, or any
quarter carcass of beef, horse, or buffalo.


8. All occupations involving hand-lifting or hand-carrying any carcass
or half-carcass of beef, pork, or horse, or any quarter-carcass of beef
or horse.


Exemptions
The exemption for student-learners and apprentices applies to HO 10.


HO 10 shall not apply to the killing and processing of rabbits or small game in
areas physically separated from the killing floor.


Definitions
1. The term boning occupations means the removal of bones from meat


cuts. It does not include work that involves cutting, scraping, or
trimming meat from cuts containing bones.


2. The term curing cellar includes a workroom or workplace which is
primarily devoted to the preservation and flavoring of meat, including
poultry, by curing materials. It does not include a workroom or
workplace solely where meats are smoked.


3. The term hide cellar includes a workroom or workplace where hides
are graded, trimmed, salted, and otherwise cured.


4. The term killing floor includes a workroom, workplace where such
animals as cattle, calves, hogs, poultry, sheep, lambs, goats, buffalo,
deer, or horses are immobilized, shackled, or killed, and the carcasses
are dressed prior to chilling.


5. The term retail/wholesale or service establishments include
establishments where meat or meat products, including poultry, are
processed or handled, such as butcher shops, grocery stores,
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restaurants and quick service food establishments, hotels,
delicatessens, and meat locker (freezer-locker) companies, and
establishments where any food product is prepared or processed for
serving to customers using machines prohibited by paragraph (a) of
this HO.


6. The term rendering plants means establishments engaged in the
conversion of dead animals, animal offal, animal fats, scrap meats,
blood, and bones into stock feeds, tallow, inedible greases, fertilizer
ingredients, and similar products.


7. The term slaughtering and meat packing establishments means places
in or about which such animals as cattle, calves, hogs, poultry, sheep,
lambs, goats, buffalo, deer, or horses are killed, butchered, or
processed. The term also includes establishments which manufacture
or process meat or poultry products, including sausage or sausage
casings from such animals.


11. Power-driven bakery machines including vertical
dough or batter mixers
The following occupations involved in the operation of power-driven bakery
machines, no matter where performed, are prohibited:


1. The occupations of operating, assisting to operate, or setting-up,
adjusting, repairing, oiling, or cleaning any horizontal or vertical
doughmixer; battermixer7; bread dividing, rounding, or molding
machine; doughbrake; doughsheeter; combination breadslicing and
wrapping machine; or cake-cutting bandsaw.


2. The occupation of setting-up or adjusting a cookie or cracker
machine.


Exemptions
1. This HO shall not apply to the operation, including the setting up,


adjusting, repairing, oiling and cleaning, of lightweight, small
capacity, portable counter-top power-driven food mixers that are, or


7 HO 11 prohibits minors from operating any vertical or horizontal mixer (except
lightweight, portable, countertop models discussed in the exemption) when used to
mix dough, batter, and items such as vegetables, meat mixtures and other heavier
products that require the use of the same strength or design of agitators, whips, or
beaters as those used to mix dough or batter. HO 11 does not prohibit minors from
using such equipment to mix lighter fare such as meringues and light icings when the
agitators or whips used are designed solely for such use.
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are comparable to, models intended for household use. For purposes
of this exemption, a lightweight, small capacity mixer is one that is
not hardwired into the establishment’s power source, is equipped with
a motor that operates at no more than ½ horsepower, and is equipped
with a bowl with a capacity of no more than five quarts. Except, this
exception shall not apply when the mixer is used, with or without
attachments, to process meat or poultry products as prohibited by HO
10.


2. This HO shall not apply to the operation of pizza-dough rollers, a type
of dough sheeter, that: have been constructed with safeguards
contained in the basic design so as to prevent fingers, hands, or
clothing from being caught in the in-running point of the rollers; have
gears that are completely enclosed; and have microswitches that
disengage the machinery if the backs or sides of the rollers are
removed. This exception applies only when all the safeguards detailed
in this paragraph are present on the machine, are operational, and
have not been overridden. This exception does not apply to the setting
up, adjusting, repairing, oiling or cleaning of such pizza-dough
rollers.


HO 11 does not apply to the following list of bakery machines which may be
operated by 16- and 17-year-olds minors:


Ingredient Preparation and Mixing
Flour-sifting Machine Operator
Flour-blending Machine Operator
Sack-cleaning Machine Operator


Product Forming and Shaping
Roll-dividing Machine Operator
Roll-making Machine Operator
Batter-sealing Machine Operator
Depositing Machine Operator
Cookie or Cracker Machine Operator
Wafer Machine Operator
Pretzel-stick Machine Operator
Piedough Rolling Machine Operator
Piedough Sealing Machine Operator
Pie-crimping Machine Operator


Finishing and Icing
Depositing Machine Operator
Enrobing Machine Operator
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Spray Machine Operator
Icing Mixing Machine Operator


Slicing and Wrapping
Roll Slicing and Wrapping Machine Operator
Cake Wrapping Machine Operator
Carton Packing and Sealing Machine Operator


Panwashing
Spray-type Panwashing Machine Operator
Tumbler-type Panwashing Machine Operator


12. Power-driven balers, compactors, and paper
processing machines
The following occupations are prohibited in any type of establishment
(manufacturing, non-manufacturing, retail, wholesale, service, etc.):


1. The occupations of operating or assisting to operate any of the
following power-driven paper-products machines:
a. Arm-type wire stitcher or stapler, circular or band saw, corner


cutter or mitering machine, corrugating and single- or double-
facing machine, envelope die-cutting press, guillotine papercutter
or shear, horizontal bar scorer, laminating or combining machine,
sheeting machine, or vertical slotter.


b. Scrap paper balers and paper box compactors, including those
machines that process other materials in addition to paper.


c. Platen diecutting press, platen printing press, or punch press
which involves hand feeding of the machine.


2. The occupations of operating or assisting to operate any baler that is
designed or used to process materials other than paper.


3. The occupations of operation or assisting to operate any compactor
that is designed or used to process materials other than paper.


4. The occupations of setting up, adjusting, repairing, oiling, or cleaning
any of the machines listed in paragraphs (a)(1), (2), and (3) of this
section.


Exemptions
1. The exemption for student-learners and apprentices applies to HO 12.
2. Section 13(c)(5) of the FLSA permits 16- and 17-year-old employees


to load, but not operate or unload, certain scrap paper balers and
paper box compactors if all of the following conditions are met:
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a. the scrap paper balers and the paper box compactors must meet
an applicable American National Standard Institute (ANSI)
Standard as discussed in the following chart:8


In order for employers to take
advantage of the limited exception
discussed in this section, the scrap
paper baler must meet one of the
following ANSI Standards:


In order for employers to take
advantage of the limited exception
discussed in this section, the paper
box compactor must meet one of the
following ANSI Standards:


ANSI Standard Z245.5-1990 ANSI Standard Z245.2-1992
ANSI Standard Z245.5-1997 ANSI Standard Z245.2-1997
ANSI Standard Z245.5-2004 ANSI Standard Z245.2-2004
ANSI Standard Z245.5-2008 ANSI Standard Z245.2-2008


b. the scrap paper balers and paper box compactors cannot be
operated while being loaded;


c. the scrap paper balers and paper box compactors include an on-
off switch incorporating a key-lock or other system and the
control of the system is maintained in the custody of employees
who are 18 years of age or older;


d. the on-off switch of the scrap paper balers and paper box
compactors is maintained in an off position when the equipment
is not in operation; and


e. the employer posts a notice on each scrap paper baler and each
paper box compactor that 16- and 17-year-olds will be loading
which states (see §:570.63(c)):
- the equipment meets an appropriate ANSI Standard


mentioned above, or a more recent applicable ANSI Standard
that the Secretary of Labor has certified as being as protective
of minors as those listed above – Note: the specific standard
must be listed on the notice in its entirety;


- Sixteen- and 17-year-old employees may only load the scrap
paper baler and paper box compactor; and


- any employee under the age of 18 may not operate or unload
the scrap paper baler and paper box compactor.9


8 The FLSA also allows the equipment to meet more recent ANSI standards that the
Secretary of Labor has certified to be at least as protective of the safety of minors as
the Standards listed above.
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Definitions


1. Applicable ANSI Standard means one of the American National
Standard Institute Standards listed in the above chart, or a newer
standard that the Secretary of Labor has certified as being as
protective of minors as those listed in the chart on page 21. The ANSI
standards for scrap paper balers and paper box compactors govern the
manufacture and modification of the equipment, the operation and
maintenance of the equipment, and employee training.


2. Baler that is designed or used to process materials other than paper
means a powered machine designed or used to compress materials
other than paper and cardboard boxes, with or without binding, to a
density or form that will support handling and transportation as a
material unit without requiring a disposable or reusable container.


3. Compactor that is designed or used to process materials other than
paper means a powered machine that remains stationary during
operation, designed or used to compact refuse other than paper or
cardboard boxes into a detachable or integral container or into a
transfer vehicle.


4. Operating or assisting to operate means all work that involves
starting or stopping a machine covered by this section, placing
materials into or removing materials from a machine, including
clearing a machine of jammed materials, paper, or cardboard, or any
other work directly involved in operating the machine. The term does
not include the stacking of materials by an employee in an area
nearby or adjacent to the machine where such employee does not
place the materials into the machine.


5. Paper box compactor means a powered machine that remains
stationary during operation, used to compact refuse, including paper
boxes, into a detachable or integral container or into a transfer
vehicle.


6. Paper products machine means all power-driven machines used in (1)
remanufacturing or converting paper or pulp into a finished product,
including preparing such materials for recycling; or (2) preparing
such materials for disposal. The term applies to such machines
whether they are used in establishments that manufacture converted


9 There is no prescribed format for the notice but it must contain all the information as
stated in subparagraph 2e. Posting a notice will satisfy the requirement that employers
also provide notice.
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paper or pulp products, or in any other type of manufacturing or
nonmanufacturing establishment. The term also applies to those
machines which, in addition to paper products, process other material
for disposal.


7. Scrap paper baler means a powered machine used to compress paper
and possibly other solid waste, with or without binding, to a density
or form that will support handling and transportation as a material
unit without requiring a disposable or reusable container.


13. Manufacturing bricks, tile, and kindred products
The following occupations involved in the manufacture of clay construction
products and of silica refractory products are prohibited:


1. All work in or about establishments in which clay construction
products are manufactured, except


a. work in storage and shipping;
b. work in offices, laboratories, and storerooms; and
c. work in the drying departments of plants manufacturing


sewer pipe.
2. All work in or about establishments in which silica brick or other


silica refractories are manufactured except work in offices.
3. Nothing in this section shall be construed as permitting employment


of minors in any occupations prohibited by any other HO issued by
the Secretary of Labor.


Definitions
1. The term clay construction products shall mean the following clay


products: brick, hollow structural tile, sewer pipe and kindred
products, refractories, and other clay products such as architectural
terra cotta, glazed structural tile, roofing tile, stove lining, chimney
pipes and tops, wall coping, and draintile. The term shall not include
the following non-structural-bearing clay products: ceramic floor and
wall tile, mosaic tile, glazed and enameled tile, faience, and similar
tile, nor shall the term include non-clay construction products such as
sand-lime brick, glass brick, or non-clay refractories.


2. The term silica brick or other silica refractories shall mean refractory
products produced from raw materials containing free silica as their
main constituent.
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14. Power-driven circular saws, bandsaws, chain saws,
guillotine shears, wood chippers, and abrasive cutting
discs
The following occupations are prohibited in any type of establishment
(manufacturing, non-manufacturing, retail, wholesale, service, etc.):


1. The occupations of operator of or helper on the following power-
driven fixed or portable machines except for machines equipped with
full automatic feed and ejection: circular saws, band saws, and
guillotine shears.


2. The occupations of operator of or helper on the following power-
driven fixed or portable machines: chain saws, reciprocating saws,
wood chippers, and abrasive cutting discs.


3. The occupations of setting-up, adjusting, repairing, oiling, or cleaning
circular saws, band saws, guillotine shears, chain saws, reciprocating
saws, wood chippers, and abrasive cutting discs.


Exemption
The exemption for student-learners and apprentices applies to HO 14.


Definitions
1. Abrasive cutting disc shall mean a machine equipped with a disc


embedded with abrasive materials used for cutting materials.
2. Band saw shall mean a machine equipped with an endless steel band


having a continuous series of notches or teeth, running over wheels or
pulleys, and used for sawing materials.


3. Chain saw shall mean a machine that has teeth linked together to
form an endless chain used for cutting materials.


4. Circular saw shall mean a machine equipped with a thin steel disc
having a continuous series of notches or teeth on the periphery,
mounted on shafting, and used for sawing materials.


5. Guillotine shear shall mean a machine equipped with a moveable
blade operated vertically and used to shear materials. The term shall
not include other types of shearing machines, using a different form
of shearing action, such as alligator shears or circular shears.


6. Helper shall mean a person who assists in the operation of a machine
covered by this section by helping place materials into or remove
them from the machine.


7. Operator shall mean a person who operates a machine covered by this
section by performing such functions as starting or stopping the
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machine, placing materials into or removing them from the machine,
or any other functions directly involved in operation of the machine.


8. Reciprocating saw shall mean a machine equipped with a moving
blade that alternately changes direction on a linear cutting axis used
for sawing materials.


9. Wood chipper shall mean a machine equipped with a feed
mechanism, knives mounted on a rotating chipper disc or drum, and a
power plant used to reduce to chips or shred such materials as tree
branches, trunk segments, landscape waste, and other materials.


15. Wrecking, demolition, and shipbreaking operations
All occupations in wrecking, demolition, and shipbreaking operations are
prohibited.


Definitions
The term wrecking, demolition, and shipbreaking operations shall mean all
work, including cleanup and salvage work, performed at the site of the total or
partial razing, demolishing, or dismantling of a building, bridge, steeple,
tower, chimney, or other structure, ship or other vessel.


16. Roofing operations and all work on or about a roof
All occupations in roofing operations and all work on or about a roof are
prohibited.


Exemption
The exemption for student-learners and apprentices applies to HO 16.


Definitions
1. The term roofing operations means all work performed in connection


with the installation of roofs, including related metal work such as
flashing, and applying weatherproofing materials and substances
(such as waterproof membranes, tar, slag or pitch, asphalt prepared
paper, tile, composite roofing materials, slate, metal, translucent
materials, and shingles of asbestos, asphalt, wood or other materials)
to roofs of buildings or other structures. The term also includes all
jobs on the ground related to roofing operations such as roofing
laborer, roofing helper, materials handler and tending a tar heater.


2. The term on or about a roof includes all work performed upon or in
close proximity to a roof, including carpentry and metal work,
alterations, additions, maintenance and repair, including painting and
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coating of existing roofs; the construction of the sheathing or base of
roofs (wood or metal), including roof trusses or joists; gutter and
downspout work; the installation and servicing of television and
communication equipment such as cable and satellite dishes; the
installation and servicing of heating, ventilation and air conditioning
equipment or similar appliances attached to roofs; and any similar
work that is required to be performed on or about roofs.


17. Excavation operations
The following occupations in excavation operations are prohibited:


1. Excavating, working in, or backfilling (refilling) trenches, except
- manually excavating or manually backfilling trenches that do not


exceed four feet in depth at any point, or
- working in trenches that do not exceed four feet in depth at any


point.
2. Excavating for buildings or other structures or working in such


excavations, except
- manually excavating to a depth not exceeding four feet below any


ground surface adjoining the excavation, or
- working in an excavation not exceeding such depth, or
- working in an excavation where the side walls are shored or


sloped to the angle of repose.
3. Working within tunnels prior to the completion of all driving and


shoring operations.
4. Working within shafts prior to the completion of all sinking and


shoring operations.


Exemption
The exemption for student-learners and apprentices applies to HO 17.
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Civil Rights Laws 


CHAPTER 1 
 
 
BUREAU OF LABOR AND INDUSTRIES: AUTHORITY AND 
SERVICES  
 
Purpose and Authority  
 
To ensure the human dignity of all of its inhabitants, the State of Oregon has declared 
that, as a matter of public policy, its citizens have a right to employment, housing, 
vocational schools, and public accommodations without unlawful discrimination.  Acts of 
unlawful discrimination against any of Oregon’s citizens because of race, color, religion, 
sex, sexual orientation, national origin, marital status, age, disability or familial status 
threaten the rights and privileges of Oregon’s inhabitants and menace the institutions and 
foundation of a free democratic state.  ORS 659A.006.  


 
In order to eradicate unlawful discrimination, the Oregon legislature drafted chapter 
659A of the Oregon Revised Statutes (“ORS”).  The purpose of ORS chapter 659A is to 
institute a program of public education to eliminate unlawful discrimination, to allow for 
an adequate remedy for persons aggrieved by unlawful discrimination, and to institute an 
adequate administrative structure to allow for an orderly resolution of complaints of 
unlawful discrimination.  ORS 659A.003. 


 
The Oregon legislature has given the Bureau of Labor and Industries (“BOLI” or “the 
Bureau”) the authority to carry out the goals of chapter 659A of the ORS. ORS 659A.800 
sets forth that the Bureau “may take all steps necessary to eliminate and prevent unlawful 
practices.” 


 
Administrative Powers  
 
The Oregon legislature set forth the administrative powers of the Bureau within ORS 
659A.800 et seq.  The Bureau has the power to adopt procedures and rules necessary to 
enforce Oregon’s civil rights statutes.  ORS 659A.805.  It may also accept and investigate 
complaints of discrimination.  ORS 659A.835.  If the Bureau determines that there is 
substantial evidence of discrimination, it will attempt to settle the complaint through 
conference, conciliation, and persuasion.  ORS 659A.840.  
 
If the conciliation attempts are not successful, the Bureau has the authority to hold a 
hearing on the case and issue a final order that is enforceable in court.  ORS 659A.850. 
The Bureau also has the statutory authority to initiate complaints of discrimination in 
cases in which it has reason to believe an unlawful practice has occurred.  ORS 
659A.825. 
 
This chapter explains the civil rights complaint process and provides an overview of state 
and federal protected classifications. 
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DISCRIMINATION COMPLAINTS AND RESOLUTION 
 
Discrimination Defined 
 
In plain English, “discrimination” simply means different treatment.  Discrimination is 
not unlawful unless it occurs because of an individual’s race, sex, national origin or 
membership in some other legally protected classification. 
 
According to OAR 839-005-0010(1), in order for an employment practice to be unlawful, 
the four elements listed below must be present: 
 


• A complainant who is a member of protected class (such as race, color, sex, 
national origin, etc.); 


• A respondent as defined by ORS 659A.001(10) and OAR 839-005-0003(10), for 
example, an employer, employment agency or union; 


• A harm caused to the complainant by an action of the respondent; and 
• A causal relationship between the harm alleged by the complainant and the 


complainant’s protected class status. 
 


EXAMPLE:  An employer [respondent] refuses to hire [harm] an individual 
[complainant] because the individual is Hispanic [causal relationship]. 
 
Types of Discrimination 
 
There are three legal theories under which an individual may prove discrimination.   
 
Specific Intent 
  
Specific intent discrimination occurs when the respondent knowingly and purposefully 
discriminates against an individual because of that individual’s membership in a 
protected class. OAR 839-005-0010(1)(d)(A). 
 
Unless the respondent can show that a bona-fide occupational qualification or a bona fide 
voluntary or court-ordered affirmative action plan allows the action, the respondent has 
unlawfully discriminated.  OAR 839-005-0013. 
 
Typically, the respondent has made statements or there is other evidence specifically 
linking the action to an individual’s protected class. 
 
EXAMPLE 1: The general manager at XYZ Corporation tells the foreman, “I don’t want 
anything to do with people who have filed workers’ compensation claims.”  
 
EXAMPLE 2: A supervisor writes in an employee’s file, “She’s getting a little old for 
this job!” 
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Different Treatment 
  
Discrimination can be also be proven by showing that members of protected classes are 
routinely treated differently than individuals who are not members of that class.  When 
the respondent makes this differentiation because of the individual’s protected class and 
not because of legitimate, non-discriminatory reasons, unlawful discrimination exists. 
OAR 839-005-0010(1)(d)(B). 
 
EXAMPLE: A restaurant routinely allows female servers to be ten minutes late to work, 
but disciplines male servers who are tardy. 
 
Adverse Impact 
  
Although there may be no intent to discriminate, an employer’s neutral policy may still 
disproportionately affect a protected class.  If the employer’s standard or policy has the 
effect of screening out or otherwise affecting members of a protected class at a 
significantly higher rate than others who are not members of that protected class, an 
“adverse impact” occurs.  In such cases, the burden will be on the employer to show that 
there is a business necessity for that qualification.  OAR 839-005-0010(2).   
 
EXAMPLE: An employer requires all employees to be able to lift 50 pounds.  As this 
requirement will have an adverse impact on women and some people with disabilities, the 
employer will have to establish that this requirement is necessary for the operation of the 
business.  Other examples of adverse impact that would require a showing of business 
necessity are:  
 


• Certain educational requirements. 
• Height and weight requirements. 
• Language requirements, such as requiring all employees or applicants to speak 


English fluently. 
 


Prima Facie Case 
 
The complainant (employee) always has the burden to prove that the respondent 
(employer) unlawfully discriminated.  In order to establish unlawful discrimination, the 
complainant must present evidence to establish a prima facie case.  The complainant 
establishes a prima facie case if he presents evidence that is sufficient by itself to 
establish unlawful discrimination by the respondent against the complainant.  
 
Once the complainant has established a prima facie case, the respondent has the burden to 
establish that it undertook the allegedly unlawful employment action due to a legitimate 
nondiscriminatory reason.  The respondent may produce evidence to establish an intent 
other than one based on the complainant’s protected class for the allegedly unlawful 
employment action taken. 
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EXAMPLE: An employee presents a prima facie case of discrimination when he alleges 
that his employer ended his employment three days after he filed a workers’ 
compensation claim for an on-the-job injury.  The employer may present a legitimate 
business reason for the action.  For example, the employer might present evidence that 
the discharge was unrelated to the employee’s injury and claim, and that four other non-
injured workers in the same department were laid off at the same time as the complainant 
due to lack of work. 
 
Showing Pretext 
 
A complainant may be able to show that the employer’s proffered “legitimate 
nondiscriminatory reason” is a pretext for discrimination.  For EXAMPLE, the 
complainant may prove that the employer’s explanation is not credible because the 
employer’s actions are not equally applied to other employees who are not members of a 
complainant’s protected class.  Complainants are given a full and fair opportunity to 
prove that the employer’s explanation is not plausible or that the employer was more 
likely motivated by intent to discriminate unlawfully. 
 
EXAMPLE: An employee is terminated after suffering an on-the-job injury and files a 
discrimination complaint. The employer claims a legitimate nondiscriminatory reason for 
the termination, namely that the employee violated company safety rules.  The employee 
may present evidence that the employer’s stated reason is pretextual, since the employer 
knew of non-injured workers who violated the same safety rules but were not terminated.  
 
BFOQ Defense 
 
In rare instances, denying an employment opportunity because of a person’s protected 
class may not be unlawful discrimination. Making such a distinction is legal when it is 
reasonably necessary to the normal operation of the employer’s business.  This “legal 
discrimination” is called a bona fide occupational qualification (“BFOQ”) under Oregon 
and federal law.  ORS 659A.030(1)(a); OAR 839-005-0013; 42 USC 2000e-2(e)(1); 29 
USC 623(f)(1).  
 
An employer’s BFOQ defense cannot be justified by mere convenience, custom or 
preferences of customers.  This defense is available only if the BFOQ is reasonably 
necessary to the normal operation of the business, and  
 


• a factual basis exists for believing that all or substantially all individuals in the 
protected class would be unable to perform the job, or  


• it would be impossible or highly impractical to screen applicants on an individual 
basis.  


 
The burden is always on the employer to prove a BFOQ. 
 
EXAMPLE: A Methodist church would not be required to hire a Lutheran minister, 
regardless of qualifications. 
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Remedies Available to Employees 
 
Employers should note that there are federal laws, state laws, and city ordinances banning 
discrimination in employment.  These laws give employees several options when making 
formal complaints including: 
 


• Filing a complaint with BOLI’s Civil Rights Division. 
• Filing a complaint with the federal Equal Employment Opportunity Commission 


(EEOC). 
• Filing a civil suit in state circuit court. 
• Filing a civil suit in federal district court. 
• Complaining through the company’s internal grievance system. 
• Filing a grievance under a union contract, where applicable. 


 
It is in the best interest of employers to address any complaints of discrimination swiftly, 
to take immediate, appropriate corrective action to remedy any discrimination that has 
occurred, and to prevent discrimination from occurring in the future.  
 
Many businesses have internal grievance processes that provide employees with an 
opportunity to address discrimination before filing a formal complaint with a city, state or 
federal agency.  Resolution of complaints at this level saves the company and its 
employees’ time and energy. 
 
Civil Rights Division’s Investigative Process 
 
The Civil Rights Division (CRD) of BOLI enforces laws granting individuals equal 
access to jobs, career schools, promotions, and a work environment free from 
discrimination and harassment. These laws ensure that workers' jobs are protected when 
they report worksite safety violations, use family leave or invoke the worker's 
compensation system. Civil rights laws also provide protection for those seeking housing 
or using public facilities such as retail establishments, or transportation services. 


 
Any person claiming to be harmed by unlawful discrimination in employment, housing, 
public accommodations or career schools may file a complaint with CRD.  Under the 
process set forth in Division 3 of the Bureau’s Administrative Rules, CRD will 
investigate and resolve all filed discrimination complaints.   
 
How a Complaint is Filed 
 
There are several steps involved in filing a civil rights complaint with the Bureau of 
Labor and Industries.  The steps vary, depending on the findings of the intake officer and 
the investigator.  The entire process generally takes seven months, but may take up to one 
year. 
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Initial Contact 
 
A complaint is generally initiated through an aggrieved employee’s telephone call or 
email to CRD.  The aggrieved employee (“complainant”) is instructed to fill out and 
return a complaint questionnaire and return it to CRD.    
 
Once CRD receives the questionnaire, it will determine if there is sufficient evidence to 
draft a formal complaint.  CRD may contact the complainant to request more information 
or documentation.  If the evidence provided by the complainant does not fall within the 
CRD’s jurisdiction or there is not enough evidence to warrant an investigation, CRD 
notifies the complainant in writing. 
 
Formal Complaint  
 
If the complainant provides sufficient evidence to show a basis for alleged 
discrimination, CRD will draft a formal complaint against the employer (“respondent”).  
A formal complaint will set forth: 
 


• the name and address of the complainant and the respondent;  
• the protected class of the complaint;  
• a description of the alleged discriminatory incidents, including:  


o the date(s) of occurrence;  
o the alleged discriminatory action; 
o how it harmed the complainant; and  
o the connection between the complainant's protected class and the alleged 


harm. 
 


OAR 839-003-0005(4).  The formal complaint is mailed to the complainant for review.  
The formal complaint is considered verified and filed on the date CRD receives a signed 
and notarized copy from the complainant.   
 
The federal Equal Employment Opportunity Commission (“EEOC”) is the agency that 
investigates violations of federal discrimination law (Title VII of the Civil Rights Act of 
1964, Age Discrimination in Employment Act, and the Americans with Disabilities Act).  
If the basis for filing an employment-based complaint is covered by both state and federal 
law, a complaint filed with BOLI is automatically filed with EEOC.  If the basis for a 
housing-based complaint is covered by both state and federal law, a complaint filed with 
BOLI is automatically co-filed with the federal Department of Housing and Urban 
Development (“HUD”), provided the complaint meets the jurisdictional guidelines. These 
are called dual filings. 
 
The Investigative Process   
 
After the complaint is filed, CRD sends a notification letter to both the complainant and 
the respondent.  With this notification letter, the respondent also receives a copy of the 
complaint and a letter requesting a brief position statement responding to the allegations 
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in the complaint.  The respondent is required to submit the requested information to CRD 
within 14 days.  The position statement is the respondent’s initial opportunity to answer 
the allegations made against it and to present evidence in defense of its actions. It is in the 
respondent’s best interest to respond to allegations of discrimination as quickly and 
thoroughly as possible.  Information provided by the respondent is sometimes sufficient 
to refute allegations and dismiss a case. If the respondent fails to provide a position 
statement, the complaint is generally submitted for a full investigation. 
 
CRD assigns an investigator to the complaint.  The investigator conducts an initial 
interview with the complainant within 40 days of the filing of the complaint to determine 
if a link exists between the complainant’s protected class and the alleged harm suffered.  
The investigator asks the complainant to also identify witnesses and comparators. 
Comparators are other employees or individuals who, in a situation similar to the 
complainant, were treated the same as the complainant or differently by the respondent. 
The complainant may also submit additional evidence to support the discrimination 
claim.  
 
In considering whether to dismiss the complaint or submit it for a full investigation, the 
investigator examines the evidence offered by both the complainant and the respondent.    
If the investigation reveals that there is substantial evidence that discrimination has 
occurred, a Substantial Evidence Determination is issued.  “Substantial evidence” is 
defined in OAR 839-003-0005(13) as “proof that a reasonable person would accept as 
sufficient to support the allegations of the complaint.” 
 
Conciliation  
 
If the evidence presented does not justify a full investigation, CRD dismisses the 
complaint, notifies the respondent, and sends the complainant a notice of his right to file 
a civil suit.  Filing of a civil suit must take place within 90 days of receipt of the notice. 
ORS 659A.880.  
 
At any time, CRD may facilitate settlement and conciliation between the complainant and 
the respondent.  If the investigator issues a Substantial Evidence Determination, CRD 
will contact both parties and attempt to reach a voluntary, no-fault settlement and 
conciliation of the complaint.  If a conciliation agreement is made between the parties, 
CRD will close the complaint.  


 
If conciliation fails, CRD reviews the case to decide if BOLI will submit the case to an 
administrative hearings presenter in BOLI´s Hearings Unit for further action.  If the case 
is submitted, an administrative hearings presenter reviews the file and decides if the 
evidence meets the higher standard (preponderance of the evidence) required for an 
administrative hearing.  Not all substantial evidence determinations meet this standard.  If 
either CRD management or the case presenter decides against an administrative hearing, 
the case is closed and the complainant is issued a notice of his right to file a civil suit 
within 90 days.   
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If the administrative hearings presenter accepts the case, the complainant has the option 
of continuing with the administrative process, which would include a hearing with an 
agency administrative law judge, or filing a suit in state or federal court.  
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CHAPTER 2 


 


EMPLOYER COVERAGE UNDER CIVIL RIGHTS LAWS 


Employee’s rights are protected by two separate but corresponding bodies of law.  
Several Federal statues, promulgated by the United States government, cover the civil 
rights of employees whose employers meet certain jurisdictional requirements.  
Congruent to these federal statutes, the State of Oregon has its own civil rights statutes, 
which covers most employers in Oregon. 
 
A number of federal and Oregon civil rights statutes contain jurisdictional requirements, 
which set forth which employers are obligated to follow the statute.  Coverage under the 
Oregon and federal civil rights statutes depends primarily on the number of workers 
employed by an organization. 
 
Key Federal Laws 
 
Title VII of the original Civil Rights Act of 1964 continues to prevent unlawful 
discrimination by employers on the basis of race, color, national origin, sex, religion, or 
for association with one of the named protected classes or retaliation for opposing 
unlawful employment practices.  Title VII of the Civil Rights Act of 1964 only applies to 
employers who employ 15 or more employees. 
 
The federal Americans with Disabilities Act of 1990 (“ADA”) prevents unlawful 
discrimination against the physically or mentally disabled.  The ADA Title I applies to 
employers with 15 or more employees.  ADA Titles I and V were significantly amended 
in 2008. 
 
The Age Discrimination in Employment Act (“ADEA”) prevents unlawful discrimination 
practices by employers against individuals 40 years of age or older.  The ADEA applies 
to employers with 20 or more employees. 
 
The federal Family and Medical Leave Act of 1993 (“FMLA”) prevents unlawful 
discrimination practices by employers against employees who lawfully use family 
medical leave.  FMLA applies to employers with 50 or more employees in the United 
States. 


Key Oregon Laws 
 
Chapter 659A of the ORS codifies the civil rights laws of Oregon.  Every employer in 
Oregon is covered by the basic state laws prohibiting employment discrimination. Under 
ORS 659A.030, employers are prohibited from unlawfully discriminating because of an 
individual’s race, color, religion, sex, sexual orientation, national origin, marital status, 
age, disability or if the individual is 18 or older.  The same statute also prohibits 
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discrimination due to an individual’s associations with a member of one of these 
protected classes or because an individual has an expunged juvenile record. 
 
Some of Oregon’s antidiscrimination laws have jurisdictional requirements like federal 
statutes and do not apply to small employers. 
For example: 
 


• ORS 659A.040 and 659A.046, the statutes protecting injured workers from 
discrimination and in certain cases requiring employers to offer light duty work, 
applies only to employers with six or more employees. 


• ORS 659A.100 to ORS 659A.145, the Oregon civil rights statutes that prevent 
unlawful discrimination against individuals with mental and physical disabilities 
and require reasonable accommodations for qualified individuals, also apples only 
to employers of six or more employees. 


• ORS 659A.043, the statute requiring reinstatement of certain injured workers to 
the original job-at-injury, applies only to employers with 21 or more employees, 
either at the time of the injury or at the time of the demand for reinstatement. 


• The Oregon Family Leave Act (“OFLA”) applies to employers with 25 or more 
employees in Oregon. 


Additional jurisdictional requirements for Oregon civil rights statutes are denoted under 
the appropriate sections.   


 
Employees Protected Under Civil Rights Laws 
 
Any individual providing services to a person or entity is considered an employee under 
Oregon’s civil rights laws. ORS 659A.001(3) provides limited exceptions, stating that an 
‘employee’ does not include any individual employed by the individual’s parents, spouse 
or child or in the domestic service of any person.” Thus, most individuals providing 
services are protected under these laws unless otherwise excluded. 
 
An “employee” must be involved in “work” or its equivalent. The U.S. Supreme Court 
established the elements of work as the following: 


• Physical or mental exertion (whether burdensome or not); 
• Controlled or required by the employer; 
• Pursued necessarily and primarily for the benefit of the employer and the 


business. 
 
Tennessee Coal, Iron, & R.R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 598 (1944).  
Two categories of workers excluded from Oregon’s employment laws are independent 
contractors and volunteers. Frequently, employers misclassify individuals who really are 
employees as “contractors” or “volunteers,” which may lead to liability not only under 
the civil rights laws but also for violations of wage laws, tax laws, and workers’ 
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compensation coverage requirements.  Employers should have a thorough understanding 
of the legal definitions of these terms. 
 
Independent Contractors 
 
Independent contractors are workers who provide services to another principal under 
terms of a contract between the two entities.  For the purposes of chapter 659A of the 
ORS, independent contractors are not considered employees of an entity.  Note, however, 
that ORS 670.600 outlines the requirements for independent contractors for purposes of 
personal income tax, workers’ compensation, unemployment compensation, and 
registration of builders.  
 
While a contract may exist between a worker and an entity, it does not establish prima 
facie that a worker is an independent contractor. Even if the contract specifically states 
that an individual is working for an entity on an independent contractor basis, it is not 
necessarily binding. In cases involving whether a worker is a independent contractor or 
an employee, the courts and agencies will “look behind” the contract and use a set of 
criteria to determine if an employment relationship exists. 
 
In determining whether a worker is an independent contractor or an employee, the courts 
will look at the following significant criteria: 
 


• The nature and degree of control by the principal:  The courts will look 
towards whether the worker have the right to determine the method by which the 
work would be performed, and whether the recipient of services was interested 
only in the ultimate result. The more that the recipient of services dictates the 
methods by which the work is performed, the more likely it is that the worker 
would be considered an employee. 


• Whether the worker’s services are an integral part of the business:  If the 
worker’s services are the same as or similar to work done by regular employees, 
the relationship is more likely to be perceived as an employment relationship. 


• The permanency of the relationship: The longer the job lasts, the more likely it 
could be thought of as an employment relationship. 


• The amount of the worker’s investment in facilities and equipment:  
Contractors usually invest and furnish their own equipment, tools, and materials, 
and have much more of an opportunity for profit and loss than do employees. 


• The level of skill required in performing the task:   The courts will look at 
whether the work performed required an extensive amount of skill.   


• The amount of initiative, judgment, or foresight in open market competition 
with others required for the success of the independent enterprise:  The 
courts would look at whether the worker’s enterprise was independent by looking 
at factors which make the worker independent from the employer.  For example, 
the courts would view separate job sites, independent advertising by the 
employer, and open competition for a job as evidence of an independent 
contractor. 
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• The ability to hire others to help complete work: While employees generally 
cannot hire others on their own initiative, contractors are usually free to employ 
their own assistants. 


• Whether a worker performs work for others entities while working for the 
employer: If the worker only has one “customer,” it is more likely to be 
perceived as an employment relationship. 


• The ability of the worker to set her own schedule and determine her own 
hours: The more control the worker has over her own schedule, the more likely 
the relationship is perceived to be an independent contractor relationship. 
 


United States v. Silk, 331 US 704 (1947).  The above list is not exhaustive. When 
determining if an individual is an independent contractor or an employee, the courts 
analyze the issue on a case by case basis. 
 
Volunteers 
 
Bona-fide volunteers are not considered to be “employees” under employment laws. In 
order to qualify as a volunteer, the work performed must be: 
 


• for no compensation or without expectation of pay; 
• for community service, religious, or humanitarian reasons; 
• for a public employer or a religious, charitable, educational, public service or 


similar nonprofit corporation, organization or institution for community service. 
 
ORS 653.010(2).  If an employee wishes to volunteer time to the employee’s employer, 
they may do so as long as the work performed meets the above criteria and the volunteer 
duties are not the same as those performed in the course of the employee’s regular 
employment. In addition, the volunteer work must be performed outside the employee’s 
normal work hours.  ORS 653.010(2), OAR 839-020-0046(3). 
 
Other Entities Covered by Civil Rights Laws 
 
Unions 
 
It is unlawful for a labor organization to exclude or to expel from its membership or to 
otherwise discriminate against an individual because of his/her race, religion, color, sex, 
national origin, marital status, age (18 and over), expunged juvenile record or physical or 
mental disability. ORS 659A.030(1)(c). 
 
Employment Agencies 
 
It is unlawful for an employer or employment agency, including a temporary employment 
agency, to print a statement or advertisement or to make any inquiry which expresses any 
limitation in employment based on race, religion, color, sex, national origin, marital 
status, age (18 and over), expunged juvenile record or physical or mental disability. An 
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employment agency may not refer or fail to refer applicants based on their membership in 
any of these protected groups. ORS 659A.030(1)(d). 
 
DISCRIMINATION IN EMPLOYMENT 
 
Both state and federal laws prohibit discrimination based on enumerated protected 
classes. Except where noted, Oregon law, primarily ORS 659A.030, covers businesses 
with at least one employee. Federal law, primarily Title VII of the Civil Rights Act of 
1964, applies to organizations with at least 15 employees. Employers covered by both 
state and federal law must apply the law most favorable to the employee. 
 
EXAMPLE: Federal law prohibits age discrimination against those who are 40 or older. 
Oregon’s age discrimination law protects all individuals 18 or older. Oregon employers 
must follow the law that provides the most protection for employees. In this case, it is 
state law.  
 
EXAMPLE: Under the Oregon law, a qualified 19-year-old job applicant could allege 
age discrimination because a prospective employer turned him away, advising him that 
he was “too young for the position” and that they were looking for someone “more 
mature-looking.” 
 
Employment at-Will 
 
Oregon is an “at-will” employment state. In an at-will employment environment, either 
party can terminate the relationship at any time, with or without reason and with or 
without advance notice.  The common law rule regarding the employer-employee 
relationship allows the termination of the relationship by either party, without notice and 
without cause.  In the absence of a contract or statute to the contrary, Oregon employers 
may discharge an employee at any time and for any reason, or for no reason at all. 
Simpson v. Western Graphics, 293 Or 96, 99, 643 P2d 1276 (1982); Nees v. Hocks, 272 
Or 210, 216, 536 P2d 512 (1975). 
 
Most employers choose to reserve the right to employ at will with specific language in 
personnel policies. 
 
EXAMPLE: “We reserve the right to employ at will. This means that employment can be 
terminated, with or without cause, and with or without notice, at any time, at the option of 
the company or at the option of the employee.” 
 
Declaring and retaining at-will status provides an employer greater flexibility in the 
workplace, but being an at-will employer is not a substitute for establishing clear 
employment policies, keeping thorough documentation, and applying consistent 
disciplinary practices. 
 
As with most rules, there are many exceptions. For example, at-will employers are 
prohibited from making employment-related decisions based on age, race, sex and other 
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civil rights protected classifications.  Therefore, employers should establish clear 
workplace policies, counsel employees for performance issues, and document your 
reasons for discipline or discharge decisions carefully.  Since organizations that employ 
individuals at-will may still be called upon to defend various types of employment claims 
in court or before state or federal agencies, prudent at-will employers will maintain 
records showing a legitimate business reason for any important personnel action.  If 
challenged for discrimination, an employer will be in a better position to show that its 
employment policy was applied uniformly and in a legitimate, nondiscriminatory manner. 
 
Exceptions to Employment at Will 
 
There are many exceptions to the “at-will” doctrine. An employer’s at-will status will not 
serve as a defense if an employer has created a contract, violated public policy, engaged 
in actions that create tort liability, or violated civil rights laws. 
 
Contracts 
 
In some cases, employers may unwittingly defeat their at-will status by way of the 
language included in personnel handbooks and other documents. Even if the employee 
manual states that it should not be construed as a contract, individual managers may 
inadvertently create verbal contracts through promises made to individual employees. 
 
In other cases, employers deliberately enter into contracts of employment for a particular 
term with certain employees. Those employees may no longer be employed at will, as 
they can hold the employer to the terms of the written agreement and may file breach of 
contract claims if the employer violates those terms. 
 
Employers who are subject to a collective bargaining agreement must follow the 
standards set out in the union contract, which typically provides that an employer may 
only discipline or discharge an employee for “just cause.”  
 
Employees represented under a union contract generally have far greater rights than at-
will employees, as the contract generally allows them to file grievances and appeal 
personnel actions, guarantees them the right to notice and a hearing, and allows for 
arbitration of disciplinary matters. 
 
Violations of Public Policy 
 


Employers who violate public policy fall into another exception to the at-will doctrine. 


Employers may not discharge or retaliate against employees for a “socially undesirable 
motive” — for instance, because an employee fulfills an important societal obligation 
such as serving on jury duty. Nees v. Hocks, 272 Or 210, 536 P2d 512 (1975). 


Terminating an employee because the employee refuses to perform an illegal act or 
refuses to sign a potentially defamatory statement about a former employee would also 
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constitute public policy violations. Delaney v. Taco Time Int’l., 297 Or 10, 681 P2d 114 
(1984). 


Tort Actions 
 
Even at-will employers can be sued under various tort theories, including civil suits for 
defamation, invasion of privacy, assault or battery, false imprisonment, wrongful 
discharge, and intentional infliction of emotional distress. 


Employees may claim intentional infliction of emotional distress in cases where the 
employer’s conduct constitutes an “extraordinary transgression of the bounds of socially 
tolerable conduct.” Lewis v. Oregon Beauty Supply Co.,302 Or 616, 626, 733 P2d 430 
(1987); Patton v. J. C. Penney Co., 301 Or 117, 122, 719 P.2d 854; Hall v. The May 
Dept. Stores, 292 Or 131, 137, 637 P2d 126 (1981). 


Civil Rights Laws 
State and federal anti-discrimination laws prohibit employment decisions that are based 
on a variety of protected classifications. The laws also require employers to make 
reasonable accommodations for employees with disabilities or sincerely held religious 
beliefs, and require employers to grant family leave in qualifying situations. More details 
on protected classes under federal and Oregon law can be found in Chapter 3.   
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FEDERAL CIVIL RIGHTS LAW OVERVIEW 
 
In addition to Oregon civil rights law, federal law prohibits discrimination and may 
require affirmative action. The following chart lists these laws and the federal agencies to 
contact for more information. 


Federal Law Information Chart 
 
Law Requirements Coverage Contact Information 
Title VII of the Civil 
Rights Act of 1964 


Prohibits discrimination 
on basis of race, color, 
sex, religion, and 
national origin. 


Employers with 15 or 
more employees in an 
industry affecting 
commerce; unions; 
employment agencies 


Equal Employment 
Opportunity 
Commission (EEOC) 
Federal Office 
Building  
909 1st Ave., Suite 
400 
Seattle WA 98104-
1061  
1-800-669-4000 or  
(206) 220-6883 


Equal Pay Act of 1963 Prohibits different rates 
of pay based on gender. 


Employees covered by 
the Fair Labor 
Standards Act 


EEOC (see above) 


Age Discrimination in 
Employment Act 
(ADEA) 


Prohibits discrimination 
on the basis of age for 
people 40 and over. 


Employers with 20 or 
more employees in an 
industry affecting 
commerce; unions; 
employment agencies 


EEOC (see above) 


Rehabilitation Act of 
1973 (Section 504) 


Prohibits discrimination 
on the basis of a 
disability. 


Federally assisted 
programs 


Department of 
Education Office of 
Civil Rights  
915 2nd Ave., Rm. 
3310 
Seattle WA 98174-
1099 
(206) 607-1600 


Rehabilitation Act of 
1973 (Section 503) 


Requires affirmative 
action in employment 
for people with 
disabilities. 


Contractors with $2500 
or more in federal 
contracts 


US Department of 
Labor Office of Federal 
Contract Compliance 
620 SW Main Street  
Suite 410 
Portland, OR 97201  
(503) 326-4112 


Vietnam Era Veterans 
Readjustment Act of 
1974 


Requires affirmative 
action in employment 
for Vietnam veterans & 
disabled veterans. 


Contractors with 
$10,000 or more in 
federal contracts. 


US Department of 
Labor Office of Federal 
Contract Compliance 
(see above) 


Executive Order 
11246 as amended 


Required affirmative 
action in employment 
for women and 
minorities. 


Contractors with 
$10,000 or more in 
federal contracts. 


US Department of 
Labor Office of Federal 
Contract Compliance 
(see above) 
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Federal Civil Rights Law Chart (continued) 
 
Law Requirements Coverage Contact Information 
Civil Rights Act of 
1968, Title VIII and 
Title IX 


Prohibits discrimination 
in housing based on 
race, color, sex, 
national origin, 
religion, familial status, 
and disability. 


Single-family or 
multiple family 
dwellings for sale, rent 
or lease, including 
federally owned or 
financed housing. 


Equal Employment 
Opportunity 
Commission (EEOC) 
Federal Office Building 
909 1st Ave., Suite 400 
Seattle WA 98104-
1061  
1-800-669-4000 or  
(206) 220-6883 


Immigration 
Reform & Control Act 
of 1986 (IRCA) 


Requires employers to 
complete an 
employment eligibility 
verification form on 
anyone hired after 
November 6, 1986. 


Anyone employing 
persons to perform 
labor or services in 
return for wages or 
other pay. 


U.S. Citizenship and 
Immigration Services 
(USCIS) 
511 NW Broadway 
Portland, OR 97209 
1-800-375-5283 


Americans with 
Disabilities Act of 1990; 
Titles I and V were 
amended 2008. 


Prohibits discrimination 
against qualified 
individuals with 
disabilities in hiring, 
firing, compensation, 
advancement, training, 
and other terms, 
conditions and 
privileges of 
employment. 


Employers with 15 or 
more employees. 


Equal Employment 
Opportunity 
Commission (EEOC) 
Federal Office Building 
909 1st Ave., Suite 400 
Seattle WA 98104-
1061  
1-800-669-4000 or  
(206) 220-6883 
Other numbers for 
ADA info:1-800-669-
4000 x3362 or 1-800-
688-9889 


Rehabilitation Act of 
1973 (Section 504) 


Prohibits discrimination 
on the basis of a 
disability. 


Federally assisted 
programs 


US Department of 
Labor Wage and Hour 
Division 
620 SW Main Street  
Suite 423 
Portland, OR 97201  
(503) 326-3057  
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CHAPTER 3 


 
What is a Protected Class? 
 
A “protected class” in civil rights is simply a shared trait or characteristic among a group 
which cannot be targeted for discrimination or harassment.  The Civil Rights Act of 1964 
originally established race, religion, color, and sex as classes protected from 
discrimination.  Federal and state laws have since expanded protected classes to include a 
number of different shared traits or characteristics.   
 
Summary of Protected Classes  
 
The following table provides a quick overview of protected classes under federal and 
state law within Oregon.  
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Protected Classes 
TITLE VII OF CIVIL RIGHTS ACT OF 1964 
Federal laws apply when an employer has 15 or more 
employees (except where noted) 


OREGON REVISED STATUTES CHAPTER 659A 
State laws apply when an employer has 1 or more 
employees (except where noted) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class 
Genetic Information (under Genetic Information  
Nondiscrimination Act) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class  
Prohibition on Genetic Screening and Brain-wave  
Testing 


Age  (40 and older in companies with 20+  
employees) (Age Discrimination in Employment Act 
of 1967) 


Age (18 and older) 


Veterans ( companies with 1 + employees)  
(Uniformed Services Employment and Reemployment 
Rights Act of 1994 and the Vietnam Era Veterans 
Readjustment Assistance Act of 1974) 


Members of the Uniformed Services (ORS 659A.082) 
Taking leave to Serve in State-organized Militia (ORS 
 399.065) 
Taking leave prior to deployment by member of the  
armed forces or spouse (Oregon Military Family Leave 
Act) 


Physical or Mental Disability (Americans with  
Disabilities Act of 1990) 


Physical or Mental Disability (in companies with 6+  
employees) 


Taking leave under the Family and Medical Leave 
 Act of 1993 (in companies with 50+ employees) 


Taking leave under the Oregon Family Leave Act (in  
companies with 25+ employees) 


Additional classes protected by state law, Chapter 659A (Except where noted, laws apply when an employer has 1 or 
more employees)  
Sexual Orientation and Gender Identity 
Marital Status 
Retaliation based upon Family Relationship 
Prohibition on Genetic Screening and Brain-wave 
Testing 
Right to Testify at Employment Division Hearings 
Access to Employer-owned Housing 
Right to Report Health Care Violations 
Leave to Donate Bone Marrow 
Leave for Victims of Domestic Violence, Sexual 
Assault or Stalking 
Prohibition on Polygraph Exams  
Limits on Breathalyzer and Blood Alcohol Testing 
Expunged Juvenile Record 
Credit Records or Credit History 
 


Injured Workers (in companies with 6+ employees) 
Right to File a Lawsuit, Testify in Criminal or Civil  
Proceedings or Report Criminal Activities 
Leave to Serve in the State Legislature, 
(ORS 171.120-125) 
Right to Testify Before the State Legislature 
Prohibition on Employer Requiring Medical Release  
unless Employer pays out of pocket costs. ORS 659A.306. 
Medical Release as a Condition of Continued  
Employment 
Opposition to Health or Safety Conditions  
ORS 654.062(5)(a) 
Use of Lawful Tobacco Products on off-duty hours 
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RACE, COLOR AND NATIONAL ORIGIN 
 
State and Federal Coverage 
 
State and federal laws prohibit different terms or conditions of employment based on 
race, color or national origin. An employer may not provide separate facilities, unequal 
benefits or unequal opportunities because of race, color or national origin. 
 
Association with Persons of Another Race 
 
An employer may not discriminate against an individual because that person associates 
with members of a particular race, color or national origin. 
 
EXAMPLE: It is unlawful for an employer to scrutinize a white employee more carefully 
for tardiness because of his relationship with a black woman.  
 
It is unlawful to discharge, to refuse to hire or otherwise to discriminate against an 
individual who is associated with a group that promotes racial, religious or national group 
interests, even if that person is not a member of that racial, religious or national group. 
 
National Origin 
 
The term “national origin” refers to birthplace, ancestry, culture, linguistic characteristics 
common to a specific ethnic group, or accent. Discrimination on the basis of national 
origin may be found if one is denied an employment opportunity because: 


• The individual or the individual’s forebears came from a particular country, 
• The individual possesses a particular ancestry, heritage or background, or 
• The individual’s name or the name of the individual’s spouse reflects a certain 


national origin. 
 
Fluent English as a Job Requirement 
 
Requiring employees to speak fluent English may have an adverse impact on persons 
born in non English-speaking countries. For this reason, employers should impose this 
requirement only when there is a business necessity to do so. Similarly, an employer 
cannot discriminate based upon a dislike (or concern for possible customers’ dislike) of a 
particular accent.  
 
Employees should not be prohibited from speaking another language during break time or 
during work time when safety or efficiency are not affected by the use of another 
language. 
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Assignments Based on Race or National Origin 
 
Federal law and guidelines dictate that employers may not assign an employee to 
particular job duties on the basis of the employee’s race or national origin because: 
The clientele being serviced is of the same or a similar group. 


• Customers would prefer it. 
• Persons of that group have traditionally held certain jobs. 
  


However, an employer may assign job duties on the basis of an individual’s ability to 
perform a job function. 
 
EXAMPLE: An employer may require that an employee speak fluent Spanish when the 
job requires dealing with members of the public who speak Spanish and little or no 
English. 
 
National origin may be considered a bona fide occupational qualification for security 
purposes when persons of a particular national group would be unable to get clearance 
necessary to perform a particular job. 
 
Native American Preference 
 
State and federal law prohibits discrimination against Native Americans. However, 
federal law allows an employer to give preferential treatment to Native Americans when: 


• The business is on or near an Indian reservation, 
• The prospective employment has been publicly announced, and 
• The individual being preferred is a Native American living on or near a 


reservation. 
 
Immigration Reform and Control Act (IRCA) 
 
This federal law requires employers to complete an Employment Eligibility Verification 
Form (I-9) for all employees hired after November 6, 1986.  IRCA also prohibits 
discrimination based on national origin and citizenship.  
 
The I-9 Form 
 
The I-9 Form lists several kinds of documents (such as passports, alien registration cards, 
driver’s licenses and social security cards) that an employee can present to show that he 
or she is legally authorized to work in the United States.  
 
A common mistake employers make is assuming that they can express a preference for 
the types of documents an employee should present. This kind of preference is considered 
discrimination based upon citizenship under IRCA. For more information, contact the US 
Citizenship and Immigration Services (“USCIS”) information line at 1-800-375-5283. 
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EXAMPLE: An employer requires seeing an alien registration or “green” card if the 
employee has one, rather than accepting a driver’s license or social security card. 
 
QUESTION: RACE / NATIONAL ORIGIN 
EMPLOYERS MUST PREVENT HARASSMENT OF EMPLOYEES  
 
Q: Last week, I overheard a group of employees discussing the World Trade Center 
bombings. One of the employees said, in reference to a co-worker, that “he should go 
back to his country” and that “we should bomb them.” I am sure he was talking about an 
employee of ours who is originally from Iran. Obviously, these comments are 
inappropriate, but what are my obligations as an assistant manager? Is this harassment 
if the Iranian employee wasn’t there to hear the comments?  
 
A: These types of comments, even when made to third parties, can amount to harassment 
when the employee in question learns of them. Workplace behavior that is directed at an 
individual because of race, religion, national origin or other protected categories becomes 
harassment when it is severe or pervasive and when it creates a hostile work 
environment. 
 
Legally speaking, a single comment doesn’t rise to the level of harassment, even if it’s 
sexually, racially or otherwise offensive. However, a company shouldn’t tolerate these 
types of remarks, even when they are isolated, infrequent, or made in jest. 
Your company would be wise not only to have a policy prohibiting workplace 
harassment, but also to have a broader policy on workplace conduct that requires staff 
members to treat others with dignity and respect. Employees should receive training as to 
what is appropriate and inappropriate workplace conduct. Violations of your conduct 
policy can and should be addressed as a disciplinary issue. 
 
As an assistant manager, you should understand that your employer could be liable for 
the discriminatory actions or comments of an employee if management knew or should 
have known about the behavior yet failed to take appropriate corrective action. 
Therefore, when you observe discriminatory or harassing behavior, you have an 
obligation to address it immediately, rather than waiting for someone to come forward 
with a formal complaint. You should counsel the employee who made these statements, 
and you should take appropriate action to keep the behavior from recurring. This might 
mean, for example, issuing the employee a written warning and carefully monitoring the 
workplace to ensure that it is free of harassment. 
 
AGE 
 
State Law 
 
All Oregon employers are prohibited from firing, refusing to hire, or otherwise 
discriminating against an individual in compensation or other terms, conditions or 
privileges of employment because that person is 18 or older. ORS 659A.030(1).  
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EXAMPLE: A qualified 19-year-old is rejected for employment because the employer is 
concerned that she may not “fit in” with the other employees, most of whom are in their 
30’s and older.  
 
Federal Law 
 
The Age Discrimination in Employment Act also covers all employees 40 or older. The 
Act covers employers with 20 or more employees in industries. 
 
BFOQ 
 
State and federal law provide that age may be a bona fide occupational qualification 
when it is reasonably necessary to the normal operation of a particular business. As in the 
case of other BFOQ exceptions, an exception on the basis of age will be narrowly 
construed. 
 
Federal guidelines allow an employer to discriminate on the basis of age if federal laws 
or regulations impose age limitations for public safety, or if actors of specified ages are 
used to promote a product aimed at a certain age group. 
 
Seniority Systems and Benefit Plans 
 
State and federal law permit an employer, employment agency or union to observe the 
terms of seniority systems and benefit plans such as insurance, pension, and retirement 
plans, as long as such plans are not a subterfuge to avoid complying with the law. 
Employers may not use the existence of such plans as a reason for not hiring an 
individual because of age. 
 
 
RELIGION 
 
Oregon Law 
 
ORS 659A.030(1) makes it unlawful for any Oregon employer to discriminate against an 
individual in hiring, termination or any terms and conditions of employment on the basis 
of religion, unless such discrimination results from a bona fide occupational qualification 
reasonably necessary to the normal operation of the employer’s business. ORS 
659A.006(2) excepts bona fide churches or sectarian religious institutions such as 
schools, hospitals and church camps. These institutions may prefer an employee of one 
religious sect over another when: 
 


• The employee or applicant belongs to the same religious sect as that of the 
institution; 


• In the opinion of the church or institution, such preference will best serve the 
church’s purposes; and 
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• The employment involved is closely connected to primary purposes of the church 
and is not connected with a business activity that has no necessary relationship to 
the religious purposes of the church or the institution. 


 
Federal Law 
 
Title VII of the Civil Rights Act of 1964 (Sections 701 and 702) prohibits religious 
discrimination by employers with 15 or more employees. Federal law also provides the 
same exceptions found in state law for religious and educational institutions. 
 
Religious Accommodation 
 
When the employee or applicant has a sincerely held religious belief, the employer must 
reasonably accommodate that belief, unless such accommodation would cause undue 
hardship to the company.  
 
Sincerely Held Beliefs 
 
A religious belief is considered to be sincerely held if the individual can demonstrate a 
strict adherence to the belief. An individual claiming to believe that he or she should not 
work on a particular day of the week for religious observance may not have a sincerely 
held belief if it could be demonstrated that the person routinely accepts work on that day 
without protest. However, such a belief might still be protected by law if the individual 
had experienced a change in his or her religious beliefs.   
 
Reasonable Accommodation 
 
Once an employee or applicant has articulated an employment problem based on a 
conflict with a sincerely held religious belief, the employer must try to make a reasonable 
accommodation to the individual’s religious needs. There is no prescribed manner in 
which an employer is required to accommodate the employee. Employers should consider 
all possibilities as they apply to their own business requirements. 
 
EXAMPLE: If an employee’s religion prohibits him or her from working on Fridays, the 
employer is required, absent an undue hardship, to arrange the schedule so that the 
employee would not have to work on that day.  
 
In examining the possibilities of accommodation, the courts have considered the 
following areas:  
 


• The nature of the job, meaning whether it is special or unique. 
• The number of employees who can do that job. 
• The size of the establishment (larger establishments would have more possibilities 


for accommodating an individual). 
• The effects of transferring the employee. 
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• The effects of accommodation on other employees and union contract agreements 
(whether seniority provisions will be violated). 


• Scheduling and overtime problems. 
 
Undue Hardship 
 
In 2010, Oregon adopted the Oregon Workplace Religious Freedom Act which requires 
that an employer is required to provide reasonable accommodation to religious 
observances of an employee unless doing so would constitute an undue hardship on the 
employer.  This law expands the prior Supreme Court ruling which only required a 
showing that an accommodation would require more than a “de minimus” cost.  
 
Under the new law, an accommodation imposes an undue hardship when the 
accommodation requires significant difficulty or expense.  The following aspects of the 
business are considered: 
 


• Nature and cost of the accommodation  
• The overall financial resources of the facility, number of persons employed at the 


facility, and the effect on expenses and resources caused by the accommodation 
• The overall financial resources and size of the employer 
• The type of business conducted by the employer and operational structure of the 


employer 
• The safety and health requirements of the facility, including the safety and health 


of those who may be adversely impacted by the accommodation.   
 
Dissension or dissatisfaction of co-workers is rarely enough to cause an undue hardship. 
In such situations, the courts have looked to see if the employer has done everything 
possible to minimize the problems. 
 
QUESTION: RELIGIOUS ACCOMMODATION 
EMPLOYER MUST MAKE REASONABLE ACCOMMODATION 
FOR EMPLOYEE’S RELIGION 
 
Q: I own and operate a family style restaurant, and Antonio has always been one of my 
most dependable cooks. Last week, however, he announced that he can no longer work 
the Friday night shift, because he has converted to a religion that prohibits working 
from Friday sundown to Saturday sundown. I told Antonio to forget it, because Friday 
is our busiest night and I can’t spare him. Now he’s also requesting time off to attend 
church group meetings during the week, and he insists that I’m legally obligated to 
give him time off when there’s a religious reason. Is he right? 
 
A: It depends on all the facts and circumstances, but it’s true that in some situations an 
employer must grant time off as an accommodation. Religion is a protected class under 
Oregon and federal statutes. The laws provide a two-pronged protection for employees. 
First, it’s unlawful to discriminate based upon an employee’s religion, so you shouldn’t 


 
25







Civil Rights Laws 


ask about a job applicant’s spiritual beliefs, and you can’t use religion as the basis for 
making any employment decisions. Second, at an employee’s request, an employer must 
make “reasonable accommodation” for the employee’s sincerely held religious belief. 
When Antonio requests time off for religious reasons, you should consider whether it 
would be reasonable for your company to grant the proposed modification to his work 
schedule so that he could both continue working and practice his religion. 
 
Keep in mind that there are limits to the obligation to accommodate. You are excused 
from the requirement if the proposed accommodation would create an undue hardship to 
the company. But in a lawsuit or an agency civil rights claim, the legal burden is on the 
employer to show why the requested accommodation would have been unduly difficult. 
A court or agency would consider such factors as the size of the employer, the number of 
workers, the cost of the proposed accommodation, and any hardship to employees or 
customers. 
 
You should also note that you’re only required to make religious accommodation when it 
relates to a tenet of the employee’s religion. You do have the right to inquire and receive 
verification as to whether it’s a tenet of Antonio’s religion that he cannot work Friday 
nights. Likewise, you have the right to know whether it’s a tenet of his religion that he 
attend a Tuesday afternoon church meeting. If it’s simply Antonio’s personal preference 
to attend a particular meeting or service and not a religious requirement, you’re not 
legally required to grant the time off. 
 
In addition, if there’s more than one accommodation option available, the employee 
cannot dictate which one you must select. For EXAMPLE, Antonio may wish to have the 
whole day off on Friday, but it may be more convenient for you to require him to work 
until sundown. As long as the accommodation you make is a reasonable one, you are in 
compliance. 
 
So how does an employer determine what accommodation is appropriate? The best 
method is to enter into an interactive process. Sit down and talk with your employee 
about his specific needs and how they correspond with your business requirements. In 
this case, it may be a reasonable accommodation to allow Antonio Friday nights off, but 
you would want to consider whether there are other staff members available to swap 
shifts with Antonio, or whether Antonio is the only employee with the expertise to cook 
the Friday night dishes.  
 
Other examples of reasonable accommodation could include making an exception to your 
dress code and allowing an employee to wear a beard if his religion prohibits him from 
shaving, or allowing him to take time off for religious holidays. 
 
Remember that these laws only apply to “bona fide” religions, and you can require the 
employees to provide verification of the religion and the need to accommodate. However, 
bona fide doesn’t mean “popular” or “mainstream.” It simply means that the organization 
concerns itself with traditional religious issues, such as the nature of humans and their 
relationship to the universe. 


 
26







Civil Rights Laws 


 
QUESTION: RELIGIOUS ACCOMMODATION 
EMPLOYERS MAY REQUEST VERIFICATION FOR SPECIAL 
REQUEST DUE TO RELIGION 
 
Q: Last week, our employee Gerhard told his supervisor he needed Friday the 7th off 
for his religious observance of the Beheading of John the Baptist, Monday the 10th off 
for the Nativity of Mary, and Tuesday the 11th off for the Exaltation of the Holy Cross. 
This employee has never made a religious request before, and the supervisor suspected 
he was actually taking a long weekend for a fishing trip, but she granted the leave 
anyway. Since this kind of request may come up again (there seems to be a different 
feast or holy day every day of the year), what are our obligations as an employer, and 
what kind of proof can we require from the employee? 
 
A: You’re required to make reasonable accommodations for the sincerely held religious 
beliefs of an employee, but you do have the right to some verification when an employee 
makes a special request based on religion. 
 
Oregon civil rights laws and Title VII of the Civil Rights Act of 1964 prohibit 
discrimination based on an employee’s religion and require you to “reasonably 
accommodate” religious beliefs and practices unless you can show that doing so will 
result in “undue hardship.” 
 
The U.S. Supreme Court has held that employers must attempt to accommodate an 
employee’s belief that is religious in nature and sincerely held – even if the religion is 
non-traditional or one you haven’t heard of before. When an employee makes a religious 
request, your first step as an employer should be to engage in an interactive process to 
discuss the employee’s religious needs and consider the potential options for 
accommodation. 
 
Since your supervisor already approved Gerhard’s time off, your best bet is to give the 
employee the benefit of the doubt with regard to this particular absence. Of course, he 
may indeed have been fibbing – and fishing. We’re no experts on Christian feasts and 
holidays, but our research indicates that in 2010, the named holy days fall on August 29, 
September 8 and September 14, respectively, if Gerhard’s church goes by the Julian 
calendar or September 11, 21 and 27 if his church uses the Gregorian calendar. 
 
Either way, the dates don’t match up, but it’s possible that Gerhard’s church recognizes 
these events on different dates. In the future, you do have the right to request that an 
employee provide you a note from his priest (or minister or rabbi) to verify his religion 
and clarify whether it’s a tenet of that religion that he may not work on particular days. 
Note that you’re not obligated to accommodate requests that are based merely on an 
employee’s personal preference. If, say, attending the service for the beheading of St. 
John were clearly optional under Gerhard’s religion, you wouldn’t be obligated to grant 
his request for the day off. 
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However, if Gerhard’s religion in fact prohibits him from working on particular days, you 
must determine whether it would be a reasonable accommodation or an undue hardship to 
grant his request for time off. You should take into consideration the size of your 
company, the nature of the work Gerhard performs, and the cost involved in granting the 
request. 
 
Courts generally have not required employers to go as far in accommodating religious 
requests as they must when accommodating disabled employees under the ADA. Still, 
you should evaluate an employee’s religious restrictions seriously and make a good faith 
effort to accommodate. If you decide to deny a requested accommodation, you should be 
prepared to show with documentation why it would have been an undue hardship for your 
company. 
 
QUESTION: RELIGIOUS ACCOMMODATION 
ACCOMMODATION DOESN’T MEAN EMPLOYER SHOULD 
VIOLATE WAGE LAWS 
 
Q: One of our employees is an observant Muslim.  During Islam’s holy month of 
Ramadan, we’ve made a number of accommodations for him. We’ve allowed him 
prayer breaks during the day, adjusted his work schedule so that he can leave work 
before sundown, and given him Fridays off so that he can attend services at his 
mosque. He’s now demanding that we allow him to skip rest breaks and meal periods, 
and he says we’re obligated to allow him to skip these breaks since he’s fasting all day 
anyway. We’re reluctant to grant his request, as we don’t want to violate the wage and 
hour laws. What should we do? 
 
A: Your inclinations are correct here. You should insist that the employee take the legally 
required rest breaks and meal periods.  
 
Since this employee is working an eight-hour shift, he needs to have a 30-minute, 
uninterrupted meal period somewhere between the third and sixth hour of the shift. He 
also needs to have two paid 10-minute rest breaks, one at the midpoint of each four-hour 
segment.  
 
Of course, he is not required to eat or lounge during this time, if it violates his religious 
beliefs. He can spend the time any way he likes. You simply need to ensure, for health 
and safety reasons, that he’s relieved of work duties during the break periods.  
You’re required to make reasonable accommodations for an employee’s sincerely held 
religious beliefs, and you’ve accommodated his religious beliefs by adjusting his work 
schedule. However, you’re not obligated to violate the law to accommodate an 
employee’s religion, and Oregon regulations mandate rest breaks for all non-exempt 
employees. 
 
MARITAL STATUS 
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Oregon employers may not discriminate against an employee or prospective employee 
because of that individual’s marital status. ORS 659.030(a). 
EXAMPLE: It is unlawful for an employer to refuse to hire single parents. 
 
QUESTION: JOB APPLICATIONS 
INQUIRING ABOUT JOB APPLICANT’S SPOUSE A BAD IDEA 
 
Q: The company I work for asks on its employment application, “Where does your 
spouse work?” I have approached our management about the legality of this question, 
but they say the home office in South Carolina is looking into it, and the question will 
stay on the application until they hear otherwise. Am I right to be concerned? 
 
A: Absolutely. Your employer would be well advised to remove that question from the 
job application, because it is possibly in conflict with Oregon civil rights laws. 
Though the question about the applicant’s spouse may not be illegal, it is not sound 
employment practice. The question is not job-related and does not assess the applicant’s 
skills or qualifications to perform the essential functions of the position. In addition, 
asking this question, either in a job interview, in a reference request, or on the job 
application, suggests that your company will be using the information about the spouse in 
making its employment decision. 
 
Marital status is not one of the protected categories under federal anti-discrimination 
laws, but it is a protected class under Oregon civil rights law.  Just as employers should 
not ask about an applicant’s age, religion or ethnicity, employers should not ask know if 
the applicant is married, single, separated, or divorced.  By asking this question, the 
company increases the likelihood of a lawsuit for discrimination in hiring and gives an 
unsuccessful job applicant evidence on which to base the claim of discrimination. 
 
Employment applications and job interview questions should be designed to elicit 
information about the applicant’s skills, experience, and training to perform the job. 
Questions that are likely to elicit information about protected classifications are 
inappropriate. 
 
Employers often wonder what to do when an applicant blurts out information during the 
job interview about his or her age, race, religion, disability, national origin, or even 
marital status. It is not illegal for your company to hear this information, but it would be 
illegal to continue asking questions on the subject and to use the information in making a 
hiring decision. A good strategy when the applicant begins talking about his or her 
protected class status is to note that the company doesn’t use that information in making 
its hiring decisions, and then to move to more questions about the applicant’s 
qualifications for the job. 
 
After hiring an employee, many companies do ask for emergency contact information, 
which might include a spouse’s work telephone number. This practice is sound, so long 
as the information is obtained only for the purpose of emergency contact information and 
is kept in the confidential personnel file, available only to those with a need to know. 
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Company policies should not make distinctions between married and single workers (e.g., 
in granting vacation requests or determining who must work on holidays), because 
current employees can also sue for different treatment and discrimination based on 
marital status. 
 
FAMILY RELATIONSHIP 
 
Discrimination on the Basis of Family Relationship 
 
Oregon law prohibits an employer from discriminating against an individual “solely 
because another member of that individual’s family works or has worked for that 
employer.” ORS 659A.309  
 
EXAMPLE:  It is unlawful for a college to refuse to hire a woman for a science teaching 
position because her husband already works for the college in the English department, 
even though neither spouse would be supervising the other. 
 
However, an employer is not required to hire or employ an individual when this would: 


• Place either family member in a position of exercising supervisory, appointment 
or grievance adjustment authority over the other family member; 


• Cause the employer to violate a federal or state law or rule; 
• Cause the employer to violate the conditions of eligibility for financial assistance 


from federal or state government; or 
• Cause the employer to disregard a bona fide occupational requirement reasonably 


necessary to the normal operation of the employer’s business. 
 


“Member of an individual’s family” means husband, wife, son, daughter, mother, father, 
brother, brother-in-law, sister, sister-in-law, son-in-law, daughter-in-law, mother-in-law, 
father-in-law, aunt, uncle, niece, nephew or stepparent or stepchild of the individual. 
 
QUESTION: BARRING EMPLOYEE RELATIVES 
DISCRIMINATION BASED ON FAMILY RELATIONSHIP IS 
ILLEGAL;  
NEPOTISM ISN’T 
 
Q: I own a small Italian restaurant with ten employees. We have an opening for a 
server on the swing shift, and one of the cooks, Ginger, has been pressuring me to hire 
her daughter-in-law, who has many years of experience as a waitress. I told Ginger 
that I’m against having family members working together under any circumstances.  I 
think it’s bad for morale, and I’m also afraid I’ll be accused of nepotism. Ginger 
claims it would be illegal discrimination if I refuse to hire her relative. Can that be 
true? 
 
A: Your cook is correct in that you can’t refuse to hire someone simply because they are 
related to a current or former employee. Family relationship is a protected class under 
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Oregon civil rights law, in addition to the more commonly known categories like race, 
religion, color, sex, national origin, marital status and age. 
 
Therefore, it’s inappropriate to ask a job applicant in an interview or on an application 
form if she is related to any of your employees. And it would be illegal to have a general 
policy against hiring relatives of employees. 
 
In most cases, you’re prohibited from considering family relationship when making 
hiring or workplace decisions. There are a few exceptions, the most significant one being 
that you don’t have to hire a person if doing so would place her in a supervisory-
subordinate relationship with her family member.  So you could legally refuse to hire 
Ginger’s daughter-in-law if Ginger would be supervising her, either directly or indirectly, 
or if she would be supervising Ginger. 
 
Many employers misunderstand the law to mean that it’s illegal to have an employee 
supervising her relative. It’s not illegal, if you choose to allow it, but the law gives you 
the discretion not to allow it. That may be a wise policy to implement in order to avoid 
perceptions of favoritism.  
 
As for your concerns about “nepotism,” the family relationship statute doesn’t address 
that issue, and in fact there’s no law against hiring one’s own family members, treating 
them more favorably, or paying them at a higher rate than other workers. 
 
SEX  
 
State and Federal Coverage 
 
State law prohibits discrimination in employment on the basis of sex for any employer in 
Oregon with one or more employees.  Federal law (Title VII of the Civil Rights Act of 
1964) prohibits discrimination based on sex by any employer who employs 15 or more 
persons. Employers doing business in Oregon are covered by state law or by both state 
and federal law. Sex discrimination is prohibited in hiring, compensation, terms or 
conditions of employment, on-the-job treatment and termination. 
 
Federal government agencies doing business in Oregon are not covered under the state 
discrimination statutes. 
 
Equal Pay 
 
Oregon law and federal law (under the Equal Pay Act) requires non-discrimination in pay 
between men and women.  When members of both sexes perform work that requires 
equal skill, effort and responsibility and is performed under similar working conditions, 
the Act requires that they be paid equally. However, different wages may be paid 
pursuant to a seniority system, a merit system, a system that measures earnings by quality 
or quantity of production or a differential based on any factor other than sex. 
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When a violation of the Equal Pay Act is found, an employer may not lower the wages of 
the higher-paid employee. Rather, the wages of the lower-paid employee must be raised 
to eliminate the effects of the unlawful pay differential. 
 
Substantially Equal 
 
Equal work does not mean that employees have identical jobs, but rather that their job 
duties are substantially equal. Different tasks that are only occasional and incidental do 
not justify a difference in wages. 
 
The courts have determined that the following two reasons for paying women less are 
invalid:  
 


• Women will work for less than men. 
• Employing women results in higher costs for unemployment insurance, workers’ 


compensation, and group insurance. 
 
BFOQ Defense  
 
Although it is permissible in rare instances to discriminate based upon sex when it is 
compelled by business necessity, the following situations are not considered BFOQs: 
 


• Refusing to hire a woman because of assumptions about the comparative 
employment characteristics of women in general. For example, assuming that the 
turnover rate among women is higher than among men. 


• Refusing to hire an individual based on gender stereotypes including for example, 
“men are less capable of assembling intricate equipment,” or “women are less 
capable of aggressive salesmanship.”  


• The principle of nondiscrimination requires that people are evaluated on the basis 
of individual qualifications and not on the basis of any characteristic generally 
attributed to a particular group. 


 
BFOQ Exception: Authenticity 
 
A business may discriminate based on sex when it is necessary for the purpose of 
authenticity or genuineness. For example, an actor, actress or model may have to be 
either male or female to authentically portray a role. 
 
BFOQ Exception: Same Sex 
 
The courts have also allowed employers to hire employees of the same sex as that of the 
client or customer when the job directly involved a potential invasion of another’s 
privacy. This exception has been allowed only where respect of privacy is necessary to 
the primary purpose of the job and not a related duty that might be avoided by 
restructuring the job. Custom or convenience will not justify a BFOQ exception. 
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Insurance 
 
Employers are required to provide equal fringe benefits to employees of both genders. 
Greater cost in providing benefits to one gender is not considered justification to deny 
equal benefits. Insurance plans that cover dependents for employees of one sex, but do 
not cover dependents for employees of the other sex, are discriminatory, even if the 
employees themselves are covered equally. Coverage that is only extended to the 
“principal wage earner” or “head of household” has an adverse impact on women and is 
considered unlawful. 
 
Retirement plans that allow one gender to receive benefits earlier than the other, charge 
one gender a higher rate for the same benefits or give one gender lesser benefits have 
been found unlawful by the courts. While women as a class live longer than men, the 
U.S. Supreme Court has found that retirement plans that require larger contributions from 
females are discriminatory because an individual woman may not live as long as an 
“average” man and because other factors which also affect longevity have not been 
considered in constructing such plans. 
 
Maternity Benefits 
 
Both state and federal law require employers to cover a temporary disability due to 
pregnancy in the same manner that other temporary disabilities are covered. Women may 
not be denied the opportunity to work while pregnant if they are physically able to do so.  
 
Medical Certification 
 
An employer may require medical certification for periods of absence, or a statement of 
intention to return from the pregnant employee if the employer has the same requirements 
for all employees taking leave for temporarily disabling conditions. 
 
Additional Insurance Costs 
 
Oregon’s attorney general has issued a written opinion stating that employers may not 
pass on the cost of additional insurance coverage for pregnancy to female employees 
only. 
 
QUESTION:  PREGNANCY ISSUES 
ACCOMMODATION FOR PREGNANT EMPLOYEE NOT 
REQUIRED 
 
Q: My company provides janitorial services for private businesses. My newest 
employee, Paula, recently brought in a doctor’s note indicating that she is pregnant 
and should not perform any heavy lifting or work with chemicals. Paula’s normal job 
duties are fairly strenuous, involving the use of vacuum cleaners and power mops, as 
well as the use of various cleaning solvents. For the past month, we have 
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accommodated her by allowing her to do light duty clerical work in our office. We had 
to hire a temporary employee to cover her regular shift. 
  
We like Paula, but we’re a small company (only 16 employees) and this arrangement is 
really cutting into our profits. Do we have to continue the light duty assignment as an 
accommodation, or can we put Paula on an unpaid leave of absence? 
 
A: In this particular situation, you’re not obligated to make accommodations, and 
whether you grant a leave of absence will be up to your company policy. To see how we 
arrive at that answer, you need to understand a number of laws that could come into play 
here. 
 
Pregnancy is considered a temporary condition and is not considered a “disability” which 
would require accommodation under Oregon law or under the Americans with 
Disabilities Act.  As such, your company is not required to accommodate Paula’s 
pregnancy by providing light duty work.    
 
Typically, leave for pregnancy is covered under either Oregon Family Leave Act (OFLA) 
or the federal Family and Medical Leave Act (FMLA).  Both OFLA and FMLA allow an 
eligible employee to take 12 weeks of unpaid leave in a number of situations, including 
for incapacity related to pregnancy. Your company, however, isn’t covered by either of 
these leave laws, since OFLA covers only companies with 25 or more employees in 
Oregon, and FMLA covers only companies with 50 or more employees in the country. 
 
The federal Pregnancy Discrimination Act (PDA) doesn’t require accommodation for 
pregnancy, but it does prohibit you from treating pregnant employees differently than 
other employees who are temporarily disabled. So in deciding whether and for how long 
you will offer Paula a leave of absence, consider what you would do in the case of a male 
employee who broke his ankle and was temporarily unable to perform his job duties. 
Another option you may choose to pursue is to seek clarification from Paula’s doctor as 
to her restrictions and capabilities. The prohibitions on “heavy lifting” and “chemicals” 
are somewhat vague, and you may want to send Paula back to the doctor along with your 
detailed job description for the janitorial work. If the doctor evaluates Paula based on the 
essential functions listed in your position description, you will have a better idea of 
precisely what duties she is capable of performing. Since you have a job-related reason 
here, you do have the right to require an updated medical evaluation, but Oregon law 
requires you to pay any out-of-pocket cost for the examination when you choose to 
require it. 
 
QUESTION: BREASTFEEDING AT WORK 
CERTAIN EMPLOYERS ARE REQUIRED TO PROVIDE REST 
PERIODS FOR THE EXPRESSION OF BREAST MILK 
 
Q: What is an employer’s obligation to allow breastfeeding in the workplace? Are extra 
breaks for this purpose legally mandated? 
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A: Oregon Law requires certain employers to provide unpaid breaks for the expression of 
breast milk.  Under ORS 653.077, employers with 25 or more employees must provide 
no less than 30 minutes of rest period per 4 hour work period for the expression of breast 
milk.  This rest period must be taken in approximately the middle of the work period.   
 
Employers are only required to pay the employee for the first 10 minutes of the rest 
period as part of their normally paid rest period.  The additional 20 minutes that the 
employee may use may be unpaid.   
 
The only accommodation that an employer must attempt to reasonably provide is a 
private location within close proximately to the employee’s work area to express milk.  A 
private location can include any place, other than a public restroom or toilet stall, where a 
employee may express milk concealed from view and without intrusion by other 
employees or the public. 
 
Oregon did enact a law in 1999 (ORS 109.001) that permits women to breastfeed in all 
public places. This means that employers may not exclude a woman who chooses to 
breastfeed in a public area on the premises.  


A furor recently erupted after a Burger King employee in Salt Lake City asked a customer 
who was a nursing mother to either go to the bathroom or leave the restaurant. As a 
result, Burger King has now adopted a family-friendly corporate policy of allowing 
breast-feeding in all of its restaurants. Over 20 states, including Utah, now have laws 
protecting a woman’s right to breastfeed in public. 


 
Seniority Lists, State Protective Legislation, Separate Facilities 
 
It is an unlawful employment practice to maintain separate lines of progression or 
separate seniority lists by gender unless a BFOQ has been established for that job. Use of 
the terms “heavy” and “light” job is unlawful if the classifications are based on gender. It 
is also unlawful for an employer to provide separate facilities when hiring members of a 
certain gender, this will not be considered a BFOQ justifying sex discrimination. 
 
Training Programs 
 
Trainees may be paid at a different rate than other employees if they are part of a bona 
fide training program. When examining trainee positions for equal pay violations, the 
courts have considered whether employees knew of the existence of the program, 
whether members of both sexes participated in the program, whether the program exists 
in written form, whether formal instruction is included, whether duties are assigned 
according to a regular system or rotation, and whether advancement depends on 
completion of the program. 
 
Sexual Harassment 
 
Harassment based upon an individual’s gender is a form of sex discrimination. More 
information on sexual harassment can be found in Chapter 4.    
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SEXUAL ORIENTATION  
 
The Oregon Equality Act, which went into effect on January 1, 2008, prohibits 
discrimination against persons in employment, housing and public accommodations 
based on sexual orientation.  The law defines sexual orientation broadly, and includes 
"actual or perceived heterosexuality, homosexuality, bisexuality or gender identity, 
regardless of whether the individual’s gender identity, appearance, expression or behavior 
differs from that traditionally associated with the individual’s sex at birth." 
 
Gender Identity  
 
Gender identity is a person's sense of self as being either male or female. It is what a 
person feels on the inside as opposed to the sex of a person, which is what the person's 
body looks like on the outside. A person's sexual orientation characterizes who the person 
is emotionally and physically attracted to. A person’s sexual orientation has nothing to do 
with a person’s gender identity. 
 
Gender expression describes how a person communicates the person’s gender identity to 
the world through behavior, clothes, haircut, etc. So, an employee who self-identifies as a 
female, but wears male clothing is protected from discrimination. This would also be true 
for a self-identified male employee who is perceived as effeminate or wears feminine 
attire. 
 
An employer, however, is not prohibited from enforcing an otherwise valid dress code or 
policy, as long as the employer provides, on a case-by-case basis, for reasonable 
accommodation of an individual based on the health and safety needs of the individual. 
What in the world does this mean? It means the employer makes its decision based on the 
facts of each case with consideration for any potential harm that may occur to the 
employee as a result of enforcing the dress code or policy. 
 
“Transgender” is an umbrella term that encompasses many variations of gender. What is 
most important to know is that a transgendered person is one whose gender identity or 
gender expression is different from the person's sex. This person may or may not pursue 
sex-reassignment surgery. 
 
What do I do if one of my employees says he or she is going to transition into the 
opposite sex?  
 
You can start by asking the employee what the person needs from you, the employer, in 
order to make the workplace transition as smooth as possible. Always respect the person's 
privacy by not asking questions that do not involve work-related issues. It is important to 
allow the transgendered person, if the person is interested, to be involved in the planning 
and decision making with regard to advising and educating staff. 
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What kinds of workplace changes can I expect when an employee transitions? Most 
likely, the transgendered employee will change her or his name and want to be referred to 
by the new name. The person will also want others to use the pronoun that is appropriate 
to the person’s expressed gender. 
 
What about the bathroom issue? 
 
An Oregon employer must allow a transgendered person to use whichever bathroom is 
consistent with the person’s expressed gender. So, if one of your male employees comes 
to you one day and says he is going to transition into a female (M to F), expect that at 
some point this employee will begin to use the female bathroom. The transgendered 
employee is the best judge of when it is time to switch bathrooms. 
Remember, transgendered individuals want to use the bathroom for the same reason 
everyone else does, not to cause problems. 
 
What if my other employees are uncomfortable with sharing a bathroom or a 
workplace with a transgendered employee? 
 
Explain to your other employees that you comply with Oregon law regarding the rights 
and protections of transgendered individuals and you expect the same from them. You 
and the transgendered employee may want to think about scheduling an educational 
seminar to help the other employees better adjust to the situation. You should also ensure 
that you have clear discrimination and harassment policies in place that are uniformly and 
consistently enforced. Remember, it's up to you as the employer to set a tone for your 
employees and managers about your commitment to a respectful and professional 
workplace. 
 
Exceptions  
 
The Oregon Equality Act contains two important exemptions. First, it will not be 
unlawful for a bona fide church or other religious institution to take employment actions 
based upon a sincere religious belief about sexual orientation, as long as those actions are 
only focused on employment positions directly related to religious activities. Examples 
would include employment in a church, a non-profit religious school or summer camp, or 
a non-profit religious bookstore. 
  
Second, employers will be allowed to enforce otherwise valid dress codes or policies, as 
long as the employers also provide reasonable accommodations on a case-by-case basis 
based on the health and safety needs of an individual. 
 
WHISTLEBLOWING 
 
Oregon has a number of statutes protecting employees from retaliation for reporting 
wrongdoing.  Prior to 2010, Oregon whistle blowing statutes limited protection from 
retaliation to specific situations.  A new law passed in 2010 greatly expanded 
whistleblowing protections to include employees who reported in good faith information 
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that the employee believed to be evidence of a violation of a state or federal law, rule or 
regulation.   
 
Prior to 2010, it was unlawful for an employer to discriminate or retaliate against an 
employee who in good faith reports criminal activity, has caused a complaint to be filed 
against any person, has cooperated with a law enforcement agency, has brought civil 
action against an employer or has testified in good faith at a civil proceeding or criminal 
trial. ORS 659A.230. 
 
Public employees are covered under ORS 659A.200 to ORS 659A.224, which makes it 
unlawful for a public employer to retaliate against an employee who has disclosed 
information that the employee reasonably believes is evidence of a violation of any 
federal or state law, rule, or regulation by the agency, mismanagement, gross misuse or 
waste of public resources or funds, abuse of authority in connection with the 
administration of a public program or the execution of a public contract, or a substantial 
and specific danger to public health or safety resulting from agency action. 
 
Employees who are employed in health care or residential care related fields are 
protected under ORS 659A.233.  Employers are prohibited from discriminating or 
retaliating against an employee who has, in good faith, reported a possible violation of 
health care facility or residential care facility standards contained in ORS Chapter 441 
and ORS 443.400 – 455. ORS 659A.233 (formerly ORS 659.035(1)(a)). 
 
The 2009 Legislature expanded protection for “whistleblowers,” employees who report 
illegal activity by their employers. For years, Oregon public employee whistleblower 
statutes prohibited public employers from taking action against or prohibiting employees 
from responding to legislative requests, disclosing information the employee believes is 
evidence of violation of laws, disclosing evidence of mismanagement, gross waste or 
abuse of authority, or reporting public endangerment resulting from an action by a public 
employer. 
  
Under ORS 659A.199, employees are protected from retaliation by an employer for 
reporting in good faith information that the employee believes is evidence of a violation 
of a state or federal law, rule, or regulation.  This statute effectively extends the 
protections provided to public sector employees to private employees when reporting 
violations of the law or health and safety dangers.   
 
QUESTION: WHISTLEBLOWER LAWS 
EMPLOYEE WHISTLEBLOWER HAS CIVIL RIGHTS 
PROTECTED STATUS 
 
Q: I know that Oregon law prohibits employers from retaliating against employees who 
are “whistleblowers,” but would it be legal for my company to terminate or take 
disciplinary action against an employee who reports misconduct if the reporting 
employee was involved in the wrongdoing? Here is my situation.  Alfred and Bruce, 
two employees of mine, are involved in criminal acts and violations of our bank’s 
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policy. After a period of time, Alfred became uncomfortable with the activities and 
chooses to report them. If, after investigating the allegations, the company finds that 
Alfred was also originally involved in the misconduct, can we terminate him? 
 
A: It’s always legal for you to follow your legitimate, non-discriminatory company 
policies and discipline employees for violations of those rules. If your company has 
conducted a thorough investigation and concluded there’s sufficient evidence that Alfred 
engaged in misconduct, you can discipline him as you would any employee who violated 
the same policies the same number of times. If your normal policy would be to terminate 
a similarly situated employee, then yes, you could discharge Alfred. 
 
However, you should discuss with your employment attorney whether you want to risk a 
claim of whistleblowing retaliation. As you noted, an Oregon statute, ORS 659A.230, 
protects employees who report criminal activity, file lawsuits, cooperate with police 
investigations, or testify in court proceedings. 
 
Do you have sufficient documentation to show that the discharge is based on Alfred’s 
misconduct and not based on the actual reporting of Bruce’s misconduct? It’s always 
risky to terminate an employee soon after she engages in some legally protected activity, 
because the timing of events can make your action appear retaliatory. 
 
If you had to defend against a whistleblowing retaliation claim by Alfred, it would be 
helpful for you to show “comparator” evidence. For example, can you show that other 
whistleblowers are still with the company and that there’s no pattern of discharging them 
or otherwise taking adverse action? Can you show that you’ve also terminated other 
employees who committed the same misconduct as Alfred? If not, you should proceed 
cautiously and think twice before discharging Alfred. 
 
EMPLOYEE QUERY: WHISTLEBLOWER STATUTES 
SARBANES-OXLEY ACT PROTECTS EMPLOYEE 
WHISTLEBLOWER 
 
Q: I work for a publicly traded company, and I report to the Chief Financial Officer. I 
have discovered what I believe are irregularities in the corporation’s accounting 
practices. I am thinking of going over my supervisor’s head to advise management, but 
I am worried about losing my job. Would I have legal protection? 
 
A: There are both Oregon and federal laws that provide protection to employees who 
report illegal activities. Based on the information you’ve provided, you might have 
protection under the Oregon whistleblower statutes, and there is also a newer federal law 
that would protect you against retaliation if you report financial abuses within your 
company. 
 
Let’s start with the Oregon civil rights statutes, which include a general whistleblower 
law and one that applies to employees of public agencies. 
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Oregon’s general whistleblower statute, ORS 659A.230, protects employees from 
discrimination or retaliation when they in good faith report criminal activity to the police, 
cooperate with a criminal investigation, bring a civil proceeding against an employer, or 
testify at a civil proceeding or criminal trial.  
 
Some courts have also granted this protection when employees report internally what 
they in good faith reasonably believe to be a criminal violation. So you may have 
protection under this law if you make a report to management, but it will depend on what 
type of “irregularities” you are reporting. 
 
For employees of state agencies, The Oregon Whistleblower Law at ORS 659A.200 to 
659A.224 provides some additional protection. This law can apply when a public 
employee complains about mismanagement, gross waste of funds, abuse of authority, or 
some state action that poses a danger to public health and safety. 
 
The federal law that could give you protection as a whistleblower is the Sarbanes-Oxley 
Act. This law became effective July 30, 2002 and was enacted by Congress in the wake 
of corporate scandals at companies like WorldCom and Enron. 
 
The Sarbanes-Oxley Act makes it unlawful for an employer to take adverse action against 
an employee who provides information or cooperates in an investigation related to 
financial fraud. The Act also includes a provision for criminal penalties for persons who 
interfere with an individual’s employment because of protected activity.  Under the law, 
publicly traded companies must establish complaint procedures regarding financial 
matters and internal accounting. Companies must allow employees to make confidential, 
anonymous reports regarding questionable accounting or auditing matters.  The U.S. 
Department of Labor adopted rules in May of 2003 to implement the Sarbanes-Oxley 
whistleblower protections. An employee who reports what he or she reasonably believes 
is a securities law violation is protected from discharge, demotion, harassment or 
discrimination. The protection applies not only when the employee reports a violation to 
Congress or a federal agency, but also when the employee reports internally to those with 
“authority to investigate, discover, or terminate misconduct.” 
 
An employee who wishes to file a complaint under the Sarbanes-Oxley Act must do so 
within 90 days of the date of the alleged discrimination. The Occupational Safety and 
Health Administration (OSHA) is the division at the U.S. Department of Labor that will 
conduct the investigation. To prevail on a whistleblower discrimination claim, an 
employee must show that he or she engaged in protected activity (reported a violation), 
that the employer knew or suspected the employee did so, and that the employee suffered 
some adverse employment action as a result. 
 
OPPOSITION TO UNSAFE WORKING CONDITIONS 
 
No employer may bar or discharge from employment or otherwise discriminate against 
employees or prospective employees because they have opposed unsafe or unhealthy 
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working conditions or have complained or assisted in a proceeding under state law. ORS 
654.062(5)(a)  
 
Employees may file civil rights complaints or civil suits if they believe that an employer 
has discriminated against them because they opposed safety or health hazards. This 
opposition can consist of formal or informal complaints, a conversation or anything 
putting the employer on notice that an employee believes there is a health or safety 
problem in the workplace. 
 
There are special complaint filing deadlines for those alleging discrimination on the basis 
of reporting unsafe working conditions. An individual alleging such discrimination must 
contact BOLI within 30 days of the time that the individual had reason to believe that an 
illegal action under this statute occurred.  
 
This law usually does not protect an employee who refuses to work, unless that refusal is 
based upon a reasonable belief both that the employee is at risk for serious injury or 
death, and that the employer is not willing to take corrective action. 
 
QUESTION: RETALIATION BY CO-WORKERS 
EMPLOYEES WHO FILE SAFETY COMPLAINTS HAVE LEGAL 
PROTECTIONS 
 
Q: I run a small warehouse, and one of our employees, Hector, has raised a number of 
safety concerns. He’s complained numerous times that our forklifts need basic 
maintenance and more frequent tune-ups. He’s also insisted that all warehouse staff 
wear a seatbelt when operating a forklift.  Hector’s supervisor and I looked into his 
concerns, and we concluded they were well founded. So we’ve increased the number of 
tune-ups on the equipment, and we’ve advised employees that they can be disciplined 
for not wearing a seatbelt. Several employees resent the new safety rules, and Hector 
has reported that they are “retaliating” against him — including calling him a “sissy” 
and a “complainer.” What is our responsibility here? 
 
A: Oregon law protects employees who oppose unsafe or unhealthy working conditions. 
The Oregon Safe Employment Act (and ORS 654.062(5), in particular) makes it unlawful 
for an employer to discharge or otherwise discriminate against an employee who raises 
safety concerns.  
 
It’s also illegal for management to allow retaliation against such a worker. So in order to 
avoid legal liability, you should promptly investigate Hector’s complaints and take 
appropriate corrective action if your investigation confirms that fellow employees are 
engaging in retaliatory or harassing behavior towards him. 
 
The law is broadly worded, providing protection from discrimination when an employee 
opposes any illegal health practices, makes any safety-related complaints, files a formal 
complaint with OSHA, or testifies in an OSHA investigation.  
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The law also protects an employee who opposes health and safety hazards in the 
workplace, whether he is exercising these rights on his own behalf or on behalf of other 
employees or prospective employees. There are numerous forms of “opposition.” The 
employee is protected whether he opposes the safety hazards in a conversation with co-
workers which is overheard by management, in a letter to a newspaper read by 
management, or by written protest to the employer. 
 
However, an employee is not protected when he simply refuses to work or walks off the 
job, unless he is acting on a reasonable belief that he is at risk of serious injury or death. 
Your employee definitely would not meet the “reasonable person” standard if he were 
complaining of an imminent risk related to an impending alien invasion from Mars. But 
he may well have the right to refuse work if he had a good faith belief that the forklift 
was seriously malfunctioning. 
 
Employees who have reason to believe that they may have been discriminated against 
under this law may file a complaint with the Civil Rights Division of the Bureau of Labor 
and Industries and must do so within 90 days of the alleged discriminatory act.  
 
But hopefully, you can proactively address your workers’ concerns by encouraging 
employees to come forward when health or safety issues arise, welcoming employee 
input, and assuring that your company won’t take adverse action. 
 
TESTING FOR THE PRESENCE OF DRUGS AND ALCOHOL 
 
Employers may only administer a breathalyzer test if the employee consents or if the 
employer has reasonable grounds to believe an employee is intoxicated. A blood alcohol 
test may be administered by a third party or an employer may require a breathalyzer if the 
employer has reasonable grounds to believe that the individual is intoxicated. ORS 
659A.300.  The issue of testing for drugs is not mentioned within the Oregon civil rights 
statutes.  Since drug testing and alcohol testing raises a number of privacy issues and 
concerns, however, employers are advised to set forth a clear testing policy and apply the 
policy consistently.   
 
QUESTION: BREATHALYZER TESTS 
CIVIL RIGHTS LAW SETS LIMITS ON EMPLOYEE ALCOHOL 
TESTING 
 
Q: I work as a supervisor for a large national company, and one of my employees 
accused another of being drunk on the job. As an employer, do we have the right to ask 
that employee to submit to a breathalyzer? If so, can the employee be fired for saying 
no? 
 
A: In some circumstances, testing an employee for alcohol use can be legal, and an 
employee’s refusal to submit to a test could be grounds for discipline or discharge. But 
tread very carefully here, because alcohol testing raises privacy concerns and also has 
civil rights implications. 
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You should first look to your company policies. Does your personnel manual or 
employee handbook clearly prohibit the use of alcohol in the workplace or prohibit 
employees from being under the influence of alcohol in the workplace?  
 
Does your policy define acceptable limits for blood alcohol content? Have you provided 
notice to employees as to how and when they may be subject to drug or alcohol testing? 
Have you advised employees that refusing to submit to such tests may result in 
termination? 
 
Without such policies in place, you risk a lawsuit for invasion of privacy when you spring 
a drug or alcohol test on an employee. When employers conduct workplaces searches, 
monitor employee phone calls, videotape work areas, or conduct drug or alcohol tests, 
courts examine whether the employee had a reasonable expectation of privacy.  
With regard to drug or alcohol testing, your employee may assert that he had a reasonable 
expectation of privacy as to his breath, blood or urine and that you violated that 
expectation. 
 
That’s why many employment attorneys recommend you give at least 30 days’ advance 
notice to employees before implementing a new drug or alcohol testing policy. 
Even if you do have an alcohol testing policy in place, keep in mind that the law sets a 
higher standard for alcohol testing than for drug testing. An Oregon civil rights statute, 
ORS 659A.300, prohibits employers from subjecting an employee to a breathalyzer test 
unless the individual consents to the test, or unless the employer has “reasonable 
grounds” to believe the individual is under the influence. 
 
In your case, it’s questionable whether one employee’s accusation against another, by 
itself, constitutes “reasonable grounds” to believe the employee is drunk at work. As a 
supervisor, you’d be in a better position to require a breathalyzer test if you personally 
documented that the employee was slurring his speech, smelled of alcohol or showed 
other signs of intoxication. 
 
QUESTION: DRUG TESTING  
EMPLOYERS SHOULD ESTABLISH A CONSISTANT DRUG 
TESTING POLICY 
 
Q: Andrew is a member of my office staff whose job performance recently has not been 
up to par. Based on rumors I’ve heard from my other employees, I suspect that Andrew 
may be using illegal drugs. Can I require him to submit to a drug screen? What are the 
rules for drug testing employees? 
 
A: The Oregon civil rights laws don’t specifically address drug testing of employees. But 
the absence of specific statutes in this area doesn’t mean that employers have carte 
blanche to conduct drug tests in every situation. In fact, while it’s generally legal for 
employers to conduct drug tests, you should proceed very carefully, because this type of 
testing can infringe on an employee’s constitutional privacy rights. 
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So how can you conduct drug tests without infringing on an employee’s privacy? Here 
are a few tips: 
 


• Create a clear policy. Your first step is to implement a clear written policy on 
drug testing and to fully explain the policy to all your employees. Work with your 
employment law attorney and a qualified laboratory testing service to draft a legal 
policy that advises employees they could be subject to testing. 


 
• Articulate your standard for testing. Advise employees how they can be 


selected for testing. Although some employers may choose to test randomly, 
many employment attorneys suggest that you limit testing to situations where 
there is "cause" (when the employer has reasonable suspicion of drug use), or 
when an employee is involved in a workplace incident or accident. 


  
• Apply your policy consistently. To avoid charges of discrimination or wrongful 


discharge, enforce your drug testing policy in a fair and consistent manner. If you 
test employees randomly, be certain you can document that your selection 
methods are truly random. If you test employees "for cause," be certain you can 
articulate the facts (not merely rumors or gossip) which gave you reasonable 
suspicion of an employee’s drug use. 


  
You can set different drug testing standards for different classifications of 
workers, as long as your standards are based on business reasons. For example, 
you might decide to set higher drug testing standards for your delivery drivers 
than for your clerical staff. 


  
Obviously, it would be discriminatory to drug test only Asian employees, or only 
female employees, or only employees over 40 years old. Likewise, you should 
realize that employees who suffer on-the-job injuries fall into a protected class, 
and thus it would be discriminatory to drug test only employees who get hurt at 
work. So if you test employees based on their involvement in a work-related 
accident, test all the employees involved, regardless of whether they were injured. 


  
• Provide advance notice. It’s typically recommended that you provide your 


current employees with at least 30 days advance notice before starting a new 
drug-testing program. Without such notice, your employees have a "reasonable 
expectation of privacy," an expectation that they’ll be free from drug testing in the 
workplace. Spring a surprise drug test on an employee without a drug testing 
policy in place, and you may get a surprise of your own—in the form of a lawsuit. 


 
If you do drug test employees in a proper manner, you can discipline or terminate 
employees who screen positive for current use of illegal drugs, because such individuals 
are not considered a protected class. 
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In your situation with Andrew, ask yourself the following questions: Did we previously 
advise Andrew that our company has a drug testing policy? Did we explain in the policy 
that employees can be tested "for cause?" Did we give sufficient advance notice of the 
policy? Do we really have reasonable suspicion to believe that Andrew is using illegal 
drugs? 
  
If you answered "no" to any of these questions, watch out! Instead of requiring a drug 
test, you´ll be much safer addressing Andrew´s specific performance deficiencies by 
following your regular disciplinary policies. If Andrew is arriving late for work, acting in 
a bizarre or inappropriate manner, or simply not completing his job duties on time, focus 
on those issues and apply your existing discipline rules as you would with other 
employees. 
 
QUESTION: MEDICAL MARIJUANA 
OREGON LAWS DOES NOT OFFER PROTECTION TO 
EMPLOYEES USING MEDICAL MARIJUANA 
 
Q: One of our employees tested positive for marijuana on a random drug screen we 
conducted last week, and our company policy is to terminate employees for using 
illegal drugs. However, when presented with the test results, the employee showed us a 
medical marijuana card and told us his use of the drug has been legally authorized 
because he’s undergoing chemotherapy. Are we required to ignore our drug-free 
workplace policy? 
 
A: Oregon’s medical marijuana law (ORS 475.300 to 475.346) provides that a person 
who possesses a properly issued registry identification card may engage in the medical 
use of marijuana as justified to treat symptoms of a debilitating medical condition.  While 
the law specifically stated that an employer does not have to accommodate an employee’s 
use of medical marijuana in the workplace, it was unclear on whether an employer should 
accommodate an employee who used medical marijuana outside the workplace.  A 
recently Oregon Supreme Court case, however, found that that employers are not 
required to accommodate the use of medical marijuana in Oregon.  
 
In Emerald Steel Fabricators, Inc. v BOLI, Emerald Steel sought to permanently hire a 
temporary employee.  In anticipation of a drug test that was required by Emerald Steel, 
the employee told his supervisor that he was registered to use and had been using 
marijuana medicinally in accordance with Oregon’s medical marijuana law.  Emerald 
Steel dismissed the employee a week later.  After the employee filed a complaint with 
BOLI, an administrative law judge found Emerald Steel failed to engage in an interactive 
process to accommodate 
 
On appeal, the Oregon Supreme Court ruled that Emerald did not violate Oregon law 
when it failed to engage in the interactive process because medical marijuana users are 
not entitled to the protections under Oregon’s disability law. Oregon law permits the 
discharge of an employee for current “illegal use of drugs,” which includes any drug 
prohibited by either state or federal law.  While Oregon law allows the legal use of 


 
45







Civil Rights Laws 


marijuana for medicinal purposes, the federal law still deems any use of marijuana as 
illegal.  The employee was therefore not protected by Oregon laws because medical 
marijuana falls within the definition of “illegal use of drugs.”   
 
While an employer does not have to accommodate an employee’s use of marijuana for 
medicinal purposes, it may be still required to accommodate the employee initial 
condition that necessitated the use of medicinal marijuana.  If an employer uses an 
employee’s use of medicinal marijuana as a pretext for discriminating against an 
employee due to her disability, it may be in violation of federal and Oregon laws 
protecting disabled individuals from discrimination.   
 
SMOKING AND TOBACCO USE 
 
It is unlawful for an employer to require, as a condition of employment, any employee or 
prospective employee to refrain from using lawful tobacco products during non-working 
hours except when the restriction relates to a bona fide occupational requirement or when 
an applicable collective bargaining agreement prohibits off-duty use of tobacco products. 
ORS 659A.315. 
 
Although an employer can have a smoke-free workplace, the employer cannot refuse to 
employ an individual simply because the individual uses lawful tobacco products during 
off-duty hours. 
 
EMPLOYEE QUERY: IS ODOR POLICY DISCRIMINATORY? 
EMPLOYER CAN ADDRESS OFFENSIVE ODORS — EVEN WITH 
SMOKER 
 
Q: Can my employer tell me that smelling like cigarettes is grounds for termination? 
 
A: Maybe. It wouldn’t be legal to discharge you simply because of your status as a 
smoker. An Oregon civil rights statute, ORS 659A.315, prohibits your employer from 
requiring you to refrain from using lawful tobacco products when you’re off-duty. 
However, an employer can discipline or terminate an employee for poor hygiene or for 
offensive odors in the workplace under its non-discriminatory work rules. 
 
QUESTION: SMOKEFREE WORKPLACE 
SMOKERS STILL PROTECTED DESPITE OREGON’S 
SMOKEFREE WORKPLACE LAW 
 
Q: We’ve heard that Oregon has a Smokefree Workplace Law. Does it apply to all 
Oregon companies? Does this mean we can ask job applicants if they smoke and 
legally refuse to hire smokers? 
 
A: Oregon’s Smokefree Workplace Law (ORS 433.835-433.990) requires almost all 
employers to maintain smokefree workplaces and display “No Smoking” signs. There are 
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exceptions for bars and taverns, bingo parlors, tobacco stores, bowling centers and hotel 
and motel rooms designated as smoking rooms. 
 
This law doesn’t change the existing protections smokers enjoy under Oregon’s civil 
rights laws. Under ORS 659A.315, employers may not refuse to employ an individual 
simply because he or she uses lawful tobacco products during off-duty hours. You can 
certainly advise job applicants that you have a smokefree workplace, but it would not be 
advisable to ask applicants whether they are smokers.  
 
CRIMINAL RECORDS  
 
Under Oregon law, it is allowable to use the prior criminal records of an employee or 
prospective employees for an employment decision.  Criminal felons are not considered a 
protected class in Oregon.  One should, however, obtain an employee’s authorization and 
release prior to obtaining her criminal records in order to avoid any privacy concerns.   
 
Expunged Juvenile Record 
 
State law allows the removal and destruction of a person’s juvenile records after a 
hearing by the juvenile court. Records expunged in this manner may not be used to 
disqualify an individual from any employment opportunity. Once a record has been 
expunged, the individual’s record shall be treated as if it had never existed. ORS 
659A.030(a). 
 
A person who is the subject of an expunged record may say that such a record never 
existed without incurring any penalty for perjury or making a false statement. 
EXAMPLE: An applicant who denied having a conviction record on an application form 
could not be later terminated for misrepresentation if the record had been legally 
expunged. 
 
QUESTION: CRIMINAL RECORDS 
JOB APPLICANT NEEDN’T DISCLOSE EXPUNGED JUVENILE 
RECORD 
 
Q: We recently hired a 23-year-old office assistant, Brad, who indicated on our job 
application form that he had no criminal convictions. But another employee who went 
to high school with Brad recalled a theft conviction when Brad was 14 or 15. When we 
confronted Brad, he didn’t deny the conviction but claimed he had the incident 
removed from his record. Could we legally terminate Brad for misrepresenting his 
history? 
 
A: No. If Brad’s juvenile record was legally removed after a hearing by the juvenile 
court, an Oregon civil rights law (ORS 659A.030) prohibits you from using the 
information to disqualify him from any employment opportunity.  
Oregon law provides procedures for the removal and destruction or sealing of certain 
juvenile records. Once a juvenile record has been legally expunged, you’re to treat it as if 
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it had never existed. This means that Brad can legally answer “no” to a job application 
question that asks if he has any convictions without incurring any penalty for 
misrepresentation or making a false statement.  
 
This particular statute does not apply to adult convictions or to minors who are convicted 
in adult court, so the Bureau of Labor and Industries wouldn’t have jurisdiction to 
investigate complaints of discrimination based on expunged adult records. However, 
another law in the criminal statutes, ORS 137.225(3), does state that when a court issues 
an order setting aside an adult conviction, the individual “for purposes of the law shall be 
deemed not to have been previously convicted.” So as a practical matter, any employee 
— adult or minor — with an expunged record needn’t disclose it to an employer. 
 
CREDIT HISTORY 
 
In July 2010, the Job Applicant Fairness Act (“JAFA”) went into effect.  JAFA prevents 
most employers from legally obtaining or using, for employment purposes, an applicant 
or employee’s credit history information.   The legislature of Oregon determined that 
applications for employment and employees have a right to privacy in their credit history 
information.   
 
Under JAFA, it is unlawful to obtain or use for employment purposes an applicant’s or 
employee’s credit history information.  JAFA defines “credit history” as any 
communication of any information by a consumer reporting agency that bears on a 
consumer’s creditworthiness, credit standing or credit capacity.  OAR 839-005-0065(2). 
Neither the law nor the rules that interpret it (OAR 839-005-0060 through 839-005-0085) 
defines the terms “obtain” or “use for employment purposes”.  In such cases, the term’s 
ordinary meaning is considered.  “Obtain” means to gain possession of something by 
planned action.  “Use” means to put into action or service.  The law also specifically 
prohibits the refusal to hire or to promote, the termination, discipline or demotion of, or 
the retaliation or discrimination against an applicant or employee based on that 
individual’s credit history. 
 
 
JAFA covers most employers in Oregon.  The bill does make special exceptions for 
federally insured banks and credit unions, for law enforcement agencies and agencies that 
provide security at airports, and for employers that are required by law to use individual 
credit histories for employment purposes.  In addition, there is an exception that allows 
employers that obtain or use credit history information because it is “substantially job 
related” and only then if the reasons for use of the information are disclosed in writing to 
the employee or applicant.   
 
Credit history information is considered “substantially job related” if:  
 


(1) an essential function of the job requires access to financial information not 
customarily required in a retail transaction other than a loan or extension of credit 
(i.e., beyond check information, credit card numbers or debit card numbers); or  
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(2) the employer is required to obtain credit history information as a condition of 
bonding or insuring the employee.   


 
How courts will interpret the law concerning the extent to which a particular position 
requires access to financial information remains to be seen.  If an essential job function of 
an employee requires the employee to obtain the type of financial information required to 
approve a loan or extension of credit, which could include such things as financial 
institution account numbers and amounts and sources of income, the employer could 
make an argument that obtaining that the employee’s credit history information is 
“substantially job related” and therefore permissible. 
 
QUESTION:  CREDIT HISTORY 
EMPLOYEE’S JOB DUTIES MUST BE “SUBSTANTIALLY JOB 
RELATED” 
 
Q:  I’m a small business owner who sells jewelry out of three stores.  I’ve been looking 
to hire another employee to handle a majority of the sales at one of my more popular 
locations.  As this employee would be responsible for handling a large volume of sales 
of very expensive jewelry, I would like to first check the credit history of prospective 
employees before I hire them.  I recently heard that Oregon does not allow for credit 
checks except for certain exceptions.  Do I fall under those exceptions?  Is there any 
other way for me to determine the trustworthiness of a prospective employee? 
 
A:  In this case, you would be unlawfully discriminating against the prospective 
employee if you used their credit history to hire her.  Under Oregon law, the job that the 
prospective employee would be doing is not one where obtaining or using credit history 
would be substantially job related.  BOLI, in setting forth the definition of “substantially 
job related,” specifically noted that the job function had to include access to financial 
information beyond that required in ordinary retail transactions.  The exception was 
intended to be narrowly tailored, and not to include every position that handled money or 
financial information.  JAFA does not make an exception for retail transactions that are 
of a greater quantity or scope than normal retail transactions.   
 
The only exception which may allow you to obtain credit information of a prospective 
employee legally is if your business insurer requires a credit history of your employees to 
bond/insure them.  JAFA does have a special exception for that particular purpose.  Even 
if your insurer does require credit information, you must provide the prospective 
employee with written notice of the use of this credit information.  In addition, it is still 
unclear within JAFA, if you, as an employer, may legally use the credit information as a 
basis for not hiring the prospective employee even if the insurer will still bond/insure the 
prospective employee after viewing her credit history.   
 
Other options are available to you to determine whether a prospective employee is 
trustworthy.  It is still legal to conduct a criminal background check with notice and 
authorization from a prospective employee, and highly advisable to do so (with certain 
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exceptions.  See Criminal Records on page TK).  In addition, checking the references of a 
prospective employee with authorization and releases is an excellent method for 
determining the trustworthiness of a prospective employee.    
 
Miscellaneous Oregon Civil Rights Protections 
 
Coercion Prohibited 
 
It is unlawful for any person, whether employer or employee, to aid, abet, incite, compel 
or coerce an employer, union or employment agency to violate the provisions of Oregon 
civil rights law. ORS 659A.030(g). 
 
Retaliation Prohibited 
 
It is unlawful for an employer, union or employment agency to fire, expel or otherwise 
discriminate against anyone because of opposition to practices forbidden by civil rights 
law or because of a complaint or testimony given about a possible violation of the law. 
ORS 659A.030(f). 
 
Genetic Screening 
Previously, genetic testing was completely prohibited. Under current law, employers may 
conduct such testing with the employee’s informed consent as long as the test assists in 
determining a bona fide occupational qualification. ORS 659A.300, 659A.303 
 
Cost of Doctor’s Release or Medical Exam 
 
An employer may not require an employee, as a condition of continuing employment, to 
pay the cost of medical examination or the cost of furnishing any health certificate unless: 
 


• The costs are paid by health and welfare fringe benefit monies contributed solely 
by the employer; or 


• The examination or health certificate is required pursuant to a collective 
bargaining agreement, state or federal statute or city or county ordinance. ORS 
659A.306. 


 
Right of Access to Employer-Owned Housing 
 
Employers cannot restrict access to employees living in employer-owned housing by 
government officials, medical doctors, certified education providers, county health care 
officials, representatives of religious organizations or any other providers of services for 
farmworkers or invited guests. Any authorized person shall provide, upon request, 
credentials identifying the person as representing a qualifying agency or organization. A 
person need not disclose to the employer the name of the employee who extended the 
invitation before gaining access to the housing. The employer shall ensure that the 
resident employees have access to an operating telephone within two miles of the housing 
at all times. ORS 659A.280-95. 
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Giving Legislative Testimony 
 
Employers are also prohibited from discriminating against an employee solely because 
the employee has testified before the legislature or any of its committees. ORS 659A.236. 
 
Testifying at Employment Department Hearings 
 
It is an unlawful employment practice to retaliate against an employee who has testified 
at an unemployment compensation hearing or other hearing conducted pursuant to ORS 
chapter 657. ORS 659A.233. 
 
Source of Income (City Ordinances) 
 
It is an unlawful employment practice to discriminate on the basis of source of income in 
the cities of Portland, Eugene, Corvallis and Ashland. 
 
Leave to Donate Bone Marrow 
 
It is an unlawful employment practice for an employer to deny a leave of absence to an 
employee who donates bone marrow or to deny the use of accrued paid leave during such 
leave of absence. The total length of the leave shall not exceed the amount of accrued 
leave or 40 work hours, whichever is less, unless agreed to by the employer. ORS 
659A.312.  
 
Leave to Serve in the Legislature 
 
It is an unlawful employment practice for an employer to discipline or to harass an 
employee who takes a leave of absence to participate in a regular or special session as a 
member or prospective member of the legislative assembly. ORS 171.120- 171.125. 
 
Olympic Athletes 
 
It is an unlawful practice for an employer to infringe on an employee’s right to participate 
or to discriminate because an employee participates in any athletic event sanctioned by 
the national government body for that sport as recognized by the United States Olympic 
Committee. ORS 659A.865. 
 
 
QUESTION: EMPLOYEE ATTENDANCE AND CIVIL RIGHTS 
MANY EMPLOYEE ABSENCES ARE LEGALLY PROTECTED 
 
Q: I have a problem employee, Ron, who is chronically absent from work — typically 
on Mondays, Fridays, and good weather days! Under my attendance policy, I assign 
employees a point for each unexcused absence, and I terminate employees who 
accumulate four points or “incidents” during the year.  
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The problem is that every time I try to discipline Ron for an absence, he claims that one 
law or another protects him. One day, he calls in with a sick child, and another day 
he’s on jury duty. A month ago, he missed four consecutive days of work because he 
donated bone marrow to a sick family member. Last week, he missed a full day of work 
because his babysitter arrangements fell through and he couldn’t find daycare for his 
kids. And this week, he was out Tuesday due to “car problems” and out Friday because 
his Labrador retriever needed an EKG for a heart murmur. 
 
A: Is my employee correct that these are all protected absences for which I cannot 
discipline him? I understand that some absences are legitimate, but I have a business to 
run. How are employers supposed to survive with so many employee-friendly laws?  
 
 Some of the absences you describe are indeed protected by Oregon law, but others can 
be treated as unexcused absences under your attendance policy. You may be relieved to 
learn that Ron’s most recent absences are not legally protected.  
Although many people consider “Fido” to be a member of the family, there is no current 
law giving employees the right to take “pet leave.” So you’re not obligated to allow Ron 
time off for the vet visit, and you could choose to treat that absence as an “incident” or 
disciplinary “point” under your policy. 
 
Likewise, even if Ron brings you a signed affidavit from his mechanic proving that his 
BMW really blew a head gasket on Tuesday, you could discipline him for the absence.  
There is no protected leave for transportation issues such as “car troubles.”  
 
You indicate that Ron had difficulty finding childcare last week, and many working 
parents encounter such problems. But the lack of a babysitter doesn’t give employees the 
legal right to miss work, so whether you excuse this absence is up to your policy. 
 
You should note, however, that Ron’s absence to donate bone marrow is protected under 
Oregon civil rights law. ORS 659.358 makes it an unlawful employment practice for an 
employer to deny a leave of absence to an employee who donates bone marrow, or to 
deny the use of accrued paid leave during the absence. An employee is entitled to take as 
much as 40 hours of leave for this reason. 
 
Jury duty, another type of absence you mentioned, is also protected under Oregon law. 
ORS 10.090 states that employers “shall not discharge or threaten to discharge, 
intimidate, or coerce any employee by reason of the employee’s service or scheduled 
service as a juror on a grand jury, trial jury or jury of inquest.” So when tracking Ron’s 
attendance, put the jury duty in the column for excused absences and don’t count it as a 
“point” or “incident.” 
 
If your company has 25 or more employees, you’re covered by the Oregon Family Leave 
Act, and if Ron has worked for you for 180 days and 25 hours per week or more, he is 
eligible for protected OFLA leave. That means he can take up to 12 weeks off in 
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qualifying situations, including when he has a sick child with a non-serious health 
condition which requires home care. 
 
Numerous other laws permit employees to take protected absences, including the federal 
Family and Medical Leave Act, state and federal disability laws, and statutes pertaining 
to military service and service in the state legislature. Employers should have attendance 
tracking systems that carefully distinguish between unexcused and legally protected 
absences. To avoid disciplining a worker for a protected absence, be sure you have a 
thorough understanding of the civil rights laws. 
 
Polygraph Tests 
 
It is unlawful for an employer to subject any employee or prospective employee to a 
polygraph test or a psychological stress test (which is another method of testing veracity), 
even if the employee consents. ORS 659A.300.   
 
QUESTION: LIE DETECTOR TESTS 
EMPLOYMENT LAWS STRICTLY LIMIT POLYGRAPH TESTING  
 
Q: We strongly suspect that one of our staff members is stealing money from the till. 
Can we legally require employees to take lie detector tests? 
 
 A: Only in very rare circumstances may employers administer polygraph tests. The use 
of “lie detectors” is highly regulated, both under Oregon and federal law, so you should 
always seek legal advice before deciding to use a polygraph test.  
 
The federal Employee Polygraph Protection Act (EPPA), enacted in 1988, prohibits most 
private employers from using lie detector tests either for pre-employment screening or 
during the course of employment. This law doesn’t apply to government employers or to 
tests given to certain individuals engaged in national security-related activities. The 
EPPA also contains exemptions allowing testing of certain prospective employees of 
security service firms and pharmaceutical companies. 
 
Otherwise, the EPPA virtually bars polygraph testing by employers. As a private 
employer, you can generally ask an employee to submit to a polygraph test only if it is 
part of an ongoing investigation involving an incident of theft, embezzlement or other 
economic injury to your business. The employee must have had access to the property, 
and you must have a reasonable suspicion that the employee was involved in the incident. 
 
Even in those instances when polygraph testing is permitted, it is subject to very strict 
standards concerning the conduct and length of the test. The EPPA gives examinees 
numerous rights, including the right to a written notice before testing, the right to refuse 
or discontinue a test, and the right not to have test results disclosed to unauthorized 
persons.  
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The written notice you provide the employee must be signed and must include a number 
of elements, including the basis for your reasonable suspicion that he or she was involved 
in the incident of theft or embezzlement. In providing such a statement, you may well be 
buying yourself a defamation claim, so you should proceed with great caution. 
 
Also, as an Oregon employer, you’re subject to even stricter standards than those set by 
federal law. State civil rights laws — specifically, ORS 659A.300 (formerly ORS 
659.225 and 659.227) — prohibit polygraph tests as a condition for employment or 
continuation of employment. There’s just one exception under our law. An Oregon 
employer may administer a polygraph test only “if the individual consents to the 
examination, during the course of criminal or civil judicial proceedings in which the 
individual is a party or witness or during the course of a criminal investigation conducted 
by a law enforcement agency . . . , a district attorney, or the Attorney General.” 
 
Employers must post the Employee Polygraph Protection Act poster (WH Publication 
1462) where employees and job applicants can readily see it. You can download this 
poster and others required under Oregon and federal law from the BOLI website at 
www.oregon.gov/boli. Click on “Required Postings” to download, or click on 
“Publications” to order the 8-in-1 poster, “Commonly Required Postings in Oregon.” 
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CHAPTER 4 
 
 
HARASSMENT 
 
Harassment of a protected class at the workplace is a form of discrimination.  The Bureau 
views harassment as any unwelcome verbal or physical actions related to a protected 
class that is sufficiently severe or pervasive tat it unreasonably interferes with work 
performance or creates a hostile, intimidating or offensive working environment.  
 
While the prevalent form of harassment is sexual harassment, harassment is unlawful if it 
is directed towards any protected class, including race, national origin, age, disability, etc.   
 
 
QUESTION: DISCRIMINATION VS. HARASSMENT 
SEX DISCRIMINATION AND SEXUAL HARASSMENT RELATED 
BUT NOT IDENTICAL 
 
Q:  Is discrimination the same thing as harassment? 
 
A: Not exactly, although the two concepts can overlap.  The difference exists in the 
degree of the behavior.  Harassment is a form of discrimination that generally involves 
repeated, unwelcome behavior directed at an individual because of a protected class. 
Workplace conduct rises to the level of harassment when it is severe or pervasive and 
creates a hostile work environment.  Discrimination is a broader term that encompasses 
not only harassment but also other forms of different treatment based on a protected 
class. 
 
A key defining factor of whether behavior is harassment is whether the behavior is severe 
or pervasive.  Courts have looked at behavior that is frequent, physically threatening, 
humiliating and interferes with a person’s work as harassment.   Rude and annoying 
behavior is insufficient to be considered severe or pervasive. Isolated instances of poor 
behavior are also insufficient, unless the isolated incidences are “extremely serious.”   
 
QUESTION: EQUAL OPPORTUNITY HARASSER? 
OWNER’S ABUSIVE BEHAVIOR PROBLEMATIC, BUT MAYBE 
NOT HARASSMENT 
 
Q: What are employees’ rights with regard to an abusive boss? I am a store manager, 
and the company owner periodically visits my store and terrorizes the employees. What 
I mean is that he swears at everybody, sometimes physically pulls employees aside to 
talk to them, waves his finger in their faces, and verbally abuses them by calling them 
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derogatory names. After his latest visit to my store, two employees are threatening to 
quit. Does BOLI investigate this kind of complaint? 
 
A: The behavior you’re describing is probably not the sort of harassment that’s 
prohibited under Oregon and federal civil rights laws. It sounds as though you’re dealing 
with an “equal opportunity jerk” who treats all his employees horribly, regardless of their 
age, race, sex or other protected classifications. 
 
That’s not to say that the owner’s treatment of employees is acceptable — just that it’s 
not the type of claim that agencies like BOLI and the EEOC can address under civil 
rights and harassment regulations, because it appears that the bad behavior isn’t linked to 
the recipients’ protected class membership. 
 
There are, however, many other remedies potentially available to your employees. For 
example, if the owner’s behavior is sufficiently outrageous, employees could bring 
claims of “intentional infliction of emotional distress,” a tort action that can be filed in 
court. Employees might also file a civil claim of assault based on the owner’s threatening 
behavior, not to mention criminal complaints for battery when the employer physically 
grabs them. 
 
The kind of behavior you describe often leads to employees filing workers’ compensation 
stress claims and even claims of constructive discharge, where the employee alleges that 
he or she had no reasonable option but to resign because of intolerable workplace 
conditions. In some cases, that type of claim can lead to liability for unemployment 
benefits and lost earnings. 
 
Hopefully, you can talk some sense into the owner and convince him to change his ways 
to avoid liability for both the business and himself as an individual. 
 
Sexual Harassment   
 
The most prevalent type of harassment reported is sexual harassment, composing almost 
a quarter of all harassment and discrimination claims filed in the private sector.  In 2009, 
the EEOC obtained over $51 million in settlements on sexual harassment claims alone.   
Sexual harassment does not differ from harassment with the exception of the added 
element of Quid Pro Quo.   
 
What is sexual harassment? 
 
Sexual harassment is defined as unwelcome sexual advances, requests for sexual favors, 
or conduct of a sexual nature (verbal, physical, or visual), that is directed toward an 
individual because of gender. It can also include conduct that is not sexual in nature but is 
gender-related. Sexual harassment includes the harassment of the same or of the opposite 
sex. 
  
What are some other examples of conduct that could be considered sexual 


 
56







Civil Rights Laws 


harassment? 
 
Sexual harassment can take many forms, including repeated sexual flirtations, advances 
or propositions, continued or repeated language of a sexual nature, graphic or degrading 
comments about an individual or his or her appearance, the display of sexually suggestive 
objects or pictures, or any unwelcome or abusive physical contact of a sexual nature. 
Sexual harassment also includes situations in which employment benefits are conditioned 
upon sexual favors (quid pro quo); or in which the conduct has the effect or purpose of 
creating a hostile, intimidating, or offensive working environment (must be sufficiently 
pervasive or severe to create a hostile environment) 
  
 
Quid Pro Quo  
 
Quid pro quo means "this for that" in Latin. This terminology describes harassment that 
typically involves a supervisor giving or withholding employment benefits based upon an 
employee´s willingness to grant sexual favors.  Quid pro quo case harassment occurs 
when the employer demands sexual favors in exchange for employment benefits, 
advancement, hire or continued employment. Under both state and federal law employers 
are liable for quid pro quo harassment by their supervisors. 
 
EXAMPLE: A supervisor tells a subordinate that if he goes out to dinner with her, she’ll 
remember that when she is doing his performance appraisal. She also implies that if he 
refuses her invitation, he may not be considered a “team player.”  
 
Hostile Work Environment 
 
A "hostile environment" is a work atmosphere in which a pattern of offensive sexual 
conduct is involved. The administrative rules describe it as "Any unwelcome verbal or 
physical conduct that is sufficiently severe or pervasive to have the purpose or effect of 
unreasonably interfering with work performance or creating an intimidating, hostile, or 
offensive working environment." OAR 839-005-0010(3)(A). Such conduct includes 
comments that are verbal or physical, embarrassing, suggestive or degrading to an 
individual on the basis of his or her sex. Examples of hostile environment harassment 
include sexual posters, jokes or comments as well as unwelcome touching and body 
language. 
 
EXAMPLE: Tom, Nicole´s supervisor, regularly compliments her figure and clothing. 
He frequently walks up behind her and massages her shoulders, despite her objections. 
On Monday mornings, Tom tells the crew the "dirty joke of the week" from his Saturday 
night poker game. Other employees laugh, but Nicole usually walks away. Tom also 
keeps a calendar of semi-nude women posted in his office, despite Nicole´s comments 
that she finds the calendar demeaning. Based on all of the foregoing conduct by Tom, 
Nicole files a hostile environment sexual harassment claim. 
 
EMPLOYMENT QUERY: HOSTILE WORK ENVIROMENT  
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AVOID THE CREATION OF A HOSTILE WORK ENVIROMENT  
 
Q: I’ve been reading quite a bit about sexual harassment in the news lately and wonder 
if I should be concerned. I’m a shareholder and member of the board of directors of a 
corporation. The president of the company is known for being a bit of a ladies’ man. In 
fact, he boasted at the annual board meeting that he has a “close working 
relationship” with one of his attractive subordinates and seemed to imply that the 
relationship had become intimate. Is this something the board or the shareholders 
should be worried about or would any potential issue be the president’s problem alone? 
 
A: You have good reason to be concerned. Any sexually inappropriate conduct in the 
workplace on the part of the president may create problems not only for him but also for 
the company itself. If the misconduct is sufficiently severe, as with a sexual assault, it 
may result in criminal sanctions against the offending party. Typically, in the case of an 
alleged sexual assault, a complaint is filed with a local law enforcement agency. If an 
unwanted sexual touching can be proved beyond a reasonable doubt, the district attorney 
may choose to prosecute the perpetrator of the assault. Even if there is not enough 
evidence to prosecute him criminally, however, there may be significant liability for both 
the offending president and for the company under state and federal laws against sexual 
harassment. As a shareholder, your financial stake in the company may be at risk. Unlike 
in a criminal case, the standard of proof required to prevail in a civil or administrative 
action is much lower. The plaintiff or complainant, as the case may be, need only prove 
that sexual harassment was more likely than not to have occurred. 
 
Sexual harassment is a form of discrimination that generally involves repeated 
unwelcome behavior directed at an individual because of the individual’s gender. 
Workplace conduct rises to the level of harassment when it is severe or pervasive and 
creates a hostile work environment. A person of either gender can be the victim of sexual 
harassment, and it can be perpetrated against someone of the same gender as the 
perpetrator or of the opposite gender. The perpetrator might be a supervisor, a coworker 
of the same or inferior rank as the victim, or even a third party, such as a customer or a 
client of the victim’s workplace. Sexual harassment can also occur outside the office, for 
example at company sponsored events like holiday parties or trainings. The employer has 
exposure to liability if the company knew of the harassment or should have known of it, 
but failed to take immediate and appropriate corrective action to make it stop. 
 
Sexual harassment can consist of unwelcome sexual advances, requests for sexual favors 
or conduct of a sexual nature directed at an individual because of the individual’s gender. 
It is particularly problematic when there is a degree of control involved, as with your 
president and his subordinate. In these situations, the victim may feel as though 
submitting to the overtures of the supervisor is an implicit term or condition of 
employment. The employer also has exposure in a situation where a third party or 
coworker repeatedly harasses an employee and the employer does nothing to protect the 
victim. 
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If an employer has reason to believe that harassment is happening in the workplace, it 
should conduct an investigation immediately and determine what remedial action is 
appropriate to end the offensive conduct. Care must be taken to insure there is no 
retaliation against the victim or the perception that the reporting party is being punished 
for coming forward. For example, removing the subordinate to another position or shift 
can be viewed as an adverse employment action, which would enhance rather than reduce 
the employer’s liability. Instead, the company may choose to counsel and discipline the 
supervisor, require training, or increase monitoring to prevent further harassment. In any 
event, it is important to have good written policies in place to let employees know what is 
expected of them and to provide a means for a victim of sexual harassment to report the 
unwelcome behavior. If the perpetrator is the president of the company, the victim may 
need to know that he or she can report the harassment to the chairman of the board or the 
chief executive officer. Of course, it might be a good idea to get legal advice to help 
navigate a difficult situation like this. 
 
QUESTION: HARASSMENT BY THIRD PARTY 
OREGON REGULATIONS DETERMINE LIABILITY FOR 
WORKPLACE HARASSMENT 
 
Q: An important client of ours, Rick, has visited our worksite over the past few weeks 
to attend a series of meetings on his account. Our receptionist, Grace, has told us she’s 
very uncomfortable when Rick comes to the office, because he’s been telling her off-
color jokes, making sexually suggestive remarks, and asking her out for drinks. She 
feels this is harassment, and she’s asked us to put a stop to it. We’re certainly doing 
our best to keep Rick away from Grace, but we don’t want to jeopardize one of our 
biggest accounts. What is our legal obligation here? Could we be liable for Rick’s 
behavior even though he’s not our employee?  
 
A: According to court cases and the Oregon regulations on workplace harassment, your 
company could be liable even for the behavior of a non-employee. If you have reason to 
know that Rick may be harassing Grace, you have an obligation to promptly investigate 
and take immediate and appropriate corrective action to protect your employee and stop 
the offensive behavior. 
 
Sexual harassment can consist of unwelcome sexual advances, requests for sexual favors, 
or conduct of a sexual nature that is directed toward an individual because of gender. The 
behavior is illegal when it is severe or pervasive enough to interfere with an individual’s 
work or create a hostile work environment. 
 
Liability standards for employers differ depending on whether the harasser is a 
supervisor, a co-worker, or a third party. In cases where the alleged harasser is a non-
employee, BOLI’s Civil Rights Division and the courts will consider how much control 
the employer has over the individual. Since you have invited Rick into your worksite, you 
do have a great degree of control over the situation.  
This doesn’t mean you have to cancel your contract with one of your biggest clients, but 
it does mean that you must do whatever is necessary to stop the sexual comments and 
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advances. You should tactfully tell Rick that his comments have made Grace 
uncomfortable and ask that he not make sexual remarks in her presence. You can also 
arrange to have a member of management present to greet Rick to ensure that discussions 
remain on a professional level. 
 
If Grace is still uncomfortable in Rick’s presence, you could offer to have another 
employee relieve her at the front desk when he is due to arrive. You should make it clear 
to Grace that you appreciate her coming forward and that you will not retaliate against 
her for doing so. To limit her future contact with Rick, you might consider holding future 
meetings with him off-site. 
 
Note that harassment isn’t always sexual in nature. The courts use similar liability 
standards to judge cases where harassment is based on age, race, religion, and other 
classifications protected under Oregon and federal civil rights laws. 
 
There are a number of actions every employer should take to prevent harassment in the 
workplace. You should have policies prohibiting discrimination, harassment and 
retaliation. You should train managers and employees alike on their rights and 
responsibilities, and you should monitor the workplace to ensure that employees follow 
your rules on workplace conduct. 
 
QUESTION: SAME-SEX HARASSMENT  
HARASSMENT NOT LIMITED TO BEHAVIOR BY OPPOSITE SEX 
INDIVIDUALS 
 
Q: Can it be sexual harassment if a male in the workplace is directing sexual language 
or behavior at another male employee? 
 
A: Absolutely. The U.S. Supreme Court ruled on this issue in 1998 in the case of Oncale 
v. Sundowner Offshore Services, Inc. In that case, the Court determined that same-sex 
sexual harassment is a type of discrimination prohibited under Title VII of the Civil 
Rights Act of 1964. 
 
The plaintiff in that case, Joseph Oncale, worked for four months as a roustabout on a 
Chevron oil rig off the coast of Louisiana. He reported that male supervisors and co-
workers repeatedly taunted him about having sex, threatened him with rape, and sexually 
assaulted him in the shower. 
 
Oncale resigned and filed a sexual harassment claim in federal district court because the 
company failed to address the behavior, and he feared for his safety. Company 
representatives argued that what happened to Oncale was nothing more than locker room 
horseplay or hazing. 
 
The federal trial court and appellate court both ruled that same-sex harassment was not 
covered under Title VII. The U.S. Supreme Court, however, overruled those decisions 
and found by a unanimous vote that same-sex harassment is actionable. 
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The opinion indicated that Title VII does not necessarily bar a discrimination claim 
merely because the plaintiff and the defendants are of the same sex. 
 
Furthermore, according to the Court, it is not necessary that the harasser or victim be 
homosexual. There can be liability for same-sex harassment when the conduct is sex-
specific and derogatory in nature, or when the harasser treats men and women differently. 
Of course, simple teasing or roughhousing is generally not enough to create a legal 
liability under the discrimination laws. In order for an employee to succeed with a sexual 
harassment claim, he or she must prove that workplace conduct was so severe or 
pervasive that it created a hostile or abusive environment.  
 
As a result of the Oncale decision, employees who can meet that burden of proof may 
prevail, regardless of whether the individuals involved are of the opposite or same sex. 
 
SEXUAL HARASSMENT Q & A 
 
Is an employer automatically liable for sexual harassment by a supervisor? 
 
An employer is automatically liable for sexual harassment by a supervisor when a 
"tangible employment action" occurs in connection with the harassment. A tangible 
employment action is very broadly defined and need not be negative. EXAMPLEs 
include changes in work assignment or schedule, terminations or failure to promote. OAR 
839-005-0030(4) 
  
What about harassment by a supervisor when there is no tangible employment 
action? 
 
The employer is still liable if the employer knew about the harassment, unless the 
employer took immediate and appropriate corrective action. Furthermore, the employer is 
liable if it should have known of the harassment. The Civil Rights Division will find that 
the employer should have known of the harassment unless the employer can show: 
 


• That it exercised reasonable care to prevent harassment, and  
• That the complaining employee unreasonably failed to take advantage of 


preventive opportunities, such as the employer´s complaint process.  
 
OAR 839-005-0030(5)  
 
May an employer also be liable for harassment by co-workers? 
 
Yes, if the employer knew or should have known of the conduct but failed to take 
immediate and appropriate corrective action. OAR 839-005-0030(6) 
  
What is an employer’s responsibility for sexual harassment by a non-employee? 
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An employer is liable for harassment by a non-employee if the employer knew or should 
have known of the conduct, unless the employer took immediate and appropriate 
corrective action. When evaluating a complaint, the Civil Rights Division considers how 
much control the employer has over the non-employee. For example, an employer is 
considered to have a great deal of control over an individual who is on the premises to fill 
a vending machine. An employer can call the vending company and request a different 
service person, can hire an alternate company, or can even have the machines removed. 
OAR 839-005-0030(7) 
  
What is the best way to prevent sexual harassment? 
 
The Equal Employment Opportunity Commission (EEOC) Guidelines recommend that 
employers discuss sexual harassment with employees and express strong disapproval. 
The employer should develop appropriate sanctions, inform employees of the right to 
raise complaints and how to raise them, and develop methods to sensitize all concerned. 
  
The employer should emphasize the importance of its sexual harassment policy through 
communication and training. Employers should write and implement an anti-harassment 
policy, define unacceptable behavior in the policy, establish a grievance procedure for all 
employees, and investigate all alleged instances of harassment.   
 
Training for staff is essential. Employers should have departmental or unit meetings 
where the harassment policy and grievance procedure is explained and distributed to all 
employees.  Employees should emphasize that employees should treat everyone with 
dignity and respect, explain what prohibited conduct is under the anti-harassment policy, 
and how to complain about it. 
 
Employers should also train managers and supervisors about the anti-harassment policy, 
and also how to respond to complaints filed by employees.  Employers should emphasize 
that all employee complaints should be taken seriously by managers.  When appropriate, 
employers should instruct managers to involve human resources or outside counsel while 
investigating complaints.   
  
What should an employer do if an employee complains of sexual harassment? 
 
The employer must make a prompt, thorough investigation to determine whether 
harassment has occurred. The employer should take detailed statements from the 
complaining person, the alleged harasser, and witnesses, and determine if the allegations 
are supported by the investigation. All steps of the investigation should be thoroughly 
documented. Employers may wish to consult an attorney for assistance with harassment 
investigations. 
  
What if the investigation shows that harassment has occurred? 
 
The employer must take "immediate and appropriate corrective action," which means 
doing whatever is necessary to put a stop to the harassment. Depending on the severity of 
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the harassment, appropriate corrective action could include any of the following: verbal 
or written warning; counseling; suspension; sensitivity training or education on 
harassment laws and appropriate workplace conduct; reassignment of workers to different 
locations or shifts; or dismissal of the harasser. 
  
Roseanne, an employee of mine, used to delight in telling off-color and sexually 
explicit jokes, but has now joined a new church and is strongly objecting when other 
employees tell such jokes. Is the company obligated to take any action? 
 
Yes. Even though Roseanne previously consented to and even actively participated in the 
conduct, the company must act if she communicates that she now finds it offensive. 
Sexual jokes or conversations in the workplace can form the basis of a hostile 
environment claim, and an employer is liable if he or she knew or should have known 
that the offended employee withdrew consent to such conduct. 
  
Must an employee complain to the harasser or to the company before taking legal 
action? 
 
No. An employee alleging sexual harassment can file a lawsuit or a complaint with an 
administrative agency, without first exhausting intra-company remedies. 
  
What types of damages can be awarded to an employee who has a successful sexual 
harassment lawsuit? 
 
A court or administrative law judge may award damages including: back pay, counseling 
or medical costs; attorney fees, pain and suffering, and punitive damages. 
 
Where can I find Oregon’s law on sexual harassment? 
 
The relevant rule is OAR 839-005-0030 in Division 5 of the Bureau’s regulations. 
Sexual Harassment 
 
Liability for Unlawful Harassment 
 
The harasser always risks personal liability. Employers are responsible for acts of sexual 
harassment by agents, employees and customers if they knew or should have known of 
the occurrences of specific acts — unless the employer took immediate and appropriate 
corrective action to end the harassment. Such action could include discipline, counseling, 
education and/or termination.  
 
Establishing a Harassment Policy 
 
Every employment policy should include a section on harassment.  A number of experts 
suggest making the harassment policy separate from regular disciplinary system in order 
to emphasize its importance.   
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Employers should establish a clear policy with respect to sexual harassment in the 
workplace. This policy should include a strong statement defining and prohibiting 
harassment, guidelines for handling violations of policy and a procedure for an employee 
to file a complaint of harassment for the company to investigate. 
 
The policy should define sexual harassment and emphatically state that it is not tolerated. 
Employers should allow verbal or written complaints, and should provide a grievance 
procedure that bypasses the immediate supervisor if he or she is the alleged harasser. The 
policy should also describe the disciplinary actions that may be taken, up to and including 
termination. 
 
For more information on establishing a harassment policy, including samples of 
harassment policies, please see the Bureau’s Policy Writing Guideliness handbook.   
 
QUESTION:  FRATERNIZATION RULES 
PROCEED CAUTIOUSLY IN SETTING DATING POLICY FOR 
EMPLOYEES 
 
Q: What rules can we put in place as to an employee’s conduct with our customers 
outside the normal work hours? We’re concerned that an employee dating another 
employee might prove detrimental to our business and raise sexual harassment 
concerns if the dating relationship sours. Can we prohibit our employees from dating 
other employees? 
 
A: This is a tricky one. Employers risk invasion of privacy claims when they go too far in 
regulating what employees do on personal time. On the other hand, courts may uphold 
certain policies on fraternization if employers can articulate job-related reasons for such 
rules.  
 
Some employers, for example, have rules restricting supervisors from dating staff 
members. Others require that employees who enter into intimate relationships advise the 
company and agree to work in different departments to limit conflicts of interest.  
But a non-fraternization policy can be fraught with problems. Enforcement of the rule can 
prove difficult, since it relates to after-hours conduct. If you discipline an employee under 
a no-dating policy, you could wind up defending a privacy lawsuit. And if your policy 
isn’t applied evenhandedly, you might also face claims of discrimination.  The best 
advice is to ask your employment law attorney before implementing this type of policy. 
 
 
QUESTION:  INTEROFFICE DATING 
IS LOVE BLIND TO LAWSUITS? 
 
Q:  I own and operate a family-style restaurant. I say “family style” because we serve a 
lot of comfort food like fried chicken and apple pie. But we also want to maintain a 
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family-friendly atmosphere, so we supply crayons, coloring books and hand out 
lollipops to our young customers. 
 
About three months ago, I hired Ginger, a new waitress. She does her job very well, but 
it’s quite obvious that she and the restaurant manager, Bob, are very attracted to each 
other. I’ve seen them giggling and touching when they pass each other and one of my 
employees said he saw Bob and Ginger “making out” at the wine cooler. In my 
opinion, this certainly does not fit the family-friendly atmosphere we are trying to 
create. It also hasn’t escaped my notice that Bob seems to be scheduling Ginger for 
some of the more desirable shifts, where she’s more likely to get good tips. 
 
Should I be concerned about this situation? It seems good for employees to feel positive 
about their co-workers. Also, I feel that what they do on their own time is none of my 
business and I don’t want to get involved in anyone’s personal life. In fact, my brother 
married a co-worker 10 years ago, and they’ve done just fine. So should I just look the 
other way when I see them carrying on? 
 
A: You are right that in general, it’s not a good idea to get involved in employees’ 
personal lives. It’s also usually not appropriate for an employer to regulate employees’ 
behavior when they are off the clock. Such intrusions could certainly lower employee 
morale as well as leave you vulnerable to invasion of privacy claims. But while it’s 
understandable that you don’t want to interfere in your employees’ personal lives, the fact 
is that their personal lives are now interfering with your business. 
 
It is thus not only appropriate – but probably your duty – to get involved. Here’s why: 
Bob is a manager, and state and federal law provide that actions of a manager are 
generally considered to be the actions of their employer for purposes of liability. Bob 
may already be scheduling Ginger so she can make better tips than other employees. He 
also may have influence in determining who gets promoted. And let’s say Ginger is up 
for a promotion to bartender. Any favoritism by Bob toward Ginger is unfair to the other 
employees he supervises and sends a message that it helps to flirt or engage in a 
relationship with the boss if you want to make better tips or get promoted. 
 
Oregon law provides that there may be employer liability when employment 
opportunities or benefits are granted because of an individual's submission to an 
employer's sexual advances, requests for sexual favors, or other sexual harassment, and 
other individuals were qualified for but denied that opportunity or benefit. (OAR 839-
005-0030 (9)) In addition, if what appears to you to be a mutual flirtation between 
manager Bob and employee Ginger is actually being instigated by Bob, you may be 
vulnerable to a charge by Ginger that she is being sexually harassed by Bob. Finally, 
whether mutual or not, if the workplace flirtation offends other employees they may 
complain of a sexually harassing atmosphere. 
 
There’s simply no way that Bob as a manager or you as an employer can win in this 
situation. Ginger or other employees could file a harassment claim against the company 
as well as against Bob in his personal capacity. 
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You should definitely get legal advice here. Your attorney may suggest that you 
immediately tell Bob that flirtatious or romantic behavior between employees is not 
acceptable in your workplace, and discuss your suspicion that he is scheduling Ginger for 
more favorable shifts. If your business is large enough to place Ginger under someone 
else’s supervision, that should be done right away. However, demoting or terminating 
either employee, unless their behavior has been egregious, is probably not the best choice 
as it could lead to a charge of discrimination based on the gender of the affected 
employee. 
 
After dealing with the immediate situation, your attorney may advise you to develop 
written policies and train all your employees to make it clear that you comply with all 
laws required in workplaces, and do not tolerate any discrimination including harassment 
based on “protected” characteristics such as sex and race. Such a policy may prohibit in 
your workplace behavior that is sexual or romantic in nature and clarify that personal 
relationships must be conducted away from the workplace. A prohibition against 
supervisors engaging in sexual or romantic relationships with subordinates helps prevent 
claims that such relationships either result in favoritism or are based on sexual 
harassment. 
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CHAPTER 5  
 
 
INJURED WORKER AND DISABILITY 
 
Injured Worker Laws Overview 
 


Statute Covers employers with this 
number of employees 


Summary 


ORS 659A.040 6 or more (at time of alleged 
discrimination) 


General anti-discrimination provision. Makes it 
illegal to discriminate because a worker has 
invoked the workers’ compensation system 
(broadly interpreted). 
Allows reinstatement rights to the original 
time-of-injury job when: 


1. Employee has an on-the-job injury; 
2. Employee has an accepted (compensable) 


worker’s compensation claim; and 
3. The treating physician for the 


compensation claim releases the employee to 
full duty (i.e., with no restrictions)  


ORS 659A.043 21 or more (either at time of 
injury or at time of demand 
for reinstatement) 


Note: Employee must make timely demand 
Allows reemployment (light duty) rights to an 
available, suitable job (if one exists) when: 


1. Employee has an on-the-job injury; 
2. Employee has an accepted (compensable) 


workers’ compensation claim; and 


ORS 659A.046 6 or more (either at time of 
injury or at time of demand 
for reemployment) 


3. Treating physician for the worker’s 
compensation claim released the employee for 
partial, modified, or light duty work. 
Note: Employee must make timely demand 


 
Note: These statutes — ORS 659A.040, 659A.043 and 659A.046 — apply only to work-
related, on-the-job injuries and occupational illnesses. However, employees injured off 
the job may still have protection under Oregon and federal family leave laws (if the 
injuries result in a “serious health condition”) and/or under Oregon and federal disability 
laws (if the injuries result in a permanent or long-term condition, or if the injuries result 
in impairments that are transitory and major, which substantially affects a major life 
activity). 
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COVERAGE QUESTIONS 


How do we know if our company is covered by the Oregon injured worker laws? 
An employer is covered by ORS 659A.040 if it has six or more employees at the time of 
the alleged discriminatory act. 


An employer is covered by ORS 659A.043 if it has 21 or more employees, either at the 
time of the compensable injury or at the time of the worker’s demand for reinstatement.  


An employer is covered by ORS 659A.046 if it has 6 or more employees, either at the 
time of the compensable injury or at the time of the worker’s demand for reemployment. 


Which employees do we count to determine if we’re covered by these laws? 
An employer must count all employees, whether in Oregon or not, full-time or part-time, 
regular or seasonal, exempt and non-exempt, etc. 


Injured Worker Leave Questions 


When is a worker eligible to take Injured Worker Leave? 
Employees are eligible even on the first day of employment. 


When an injured employee is off work on a workers’ compensation claim, how long 
are must the employer hold his job?  
An injured worker’s reinstatement rights (ORS 659A.043) or reemployment rights (ORS 
659A.046) last for up to three years from the date of injury. 


However, the injured worker loses the right to reinstatement and/or reemployment if any 
one of the following occurs: 


• The worker is determined to be medically stationary and not physically able to 
return to the former position (for loss of reinstatement rights) or to any position 
(for loss of reemployment rights); 


• The worker is eligible for and participates in vocational assistance under ORS 
656.340; 


• The worker accepts suitable employment with another employer after becoming 
medically stationary; 


• The worker refuses a bona fide offer of suitable light duty or modified 
employment from the employer before becoming medically stationary; 


o NOTE: This is considered a triggering event that commences OFLA leave. 
• Demand for reinstatement is not made by the worker within seven days from the 


date the worker is notified by the insurer or self-insured employer by certified 
mail that the worker’s attending physician has released the worker to the former 
position or for reemployment; 


• Three years have elapsed since the date of the worker’s original injury; 
• The employer discharges the worker for reasons not connected with the injury and 


for which others are or would be discharged; 
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o NOTE: From a best practices perspective, BOLI strongly recommends 
documenting any termination decisions unrelated to the workers’ 
compensation claim and recommends consulting your attorney. 


• The worker clearly abandons future employment with the employer; or 
• The worker does not report to work as specified in the employer’s suitable job 


offer. 


May injured worker leave be deducted from OFLA or FMLA leave entitlements? 
 
OFLA – No, if the injury is compensable (accepted).  See OAR 839-009-0240(8).  
However, if the injured worker refuses a valid offer of suitable light duty before 
becoming medically stationary, OFLA leave commences immediately upon the refusal.  
During the time when a claim is pending, an employee may be entitled to use OFLA.  
However, once the claim is accepted, any OFLA leave used must be restored to the 
employee.  If the claim is denied, any OFLA leave will be deducted from the employee’s 
entitlement. 
FMLA – Injured Worker leave is counted against FMLA. 


General Questions 


Do I have to continue paying my employee’s insurance benefits during a workers’ 
compensation absence? 
The answer depends on your policy and your insurance plan. For most employers, there is 
no automatic obligation to continue insurance coverage during an employee’s workers’ 
compensation absence. For EXAMPLE, if you normally do not continue insurance 
coverage for other employees who are off work for a given period of time, you needn’t 
continue coverage for injured workers either. However, if you normally continue 
insurance benefits for employees who are off work on other types of leave, you must do 
so during workers’ compensation absences in a similar fashion, since it would be 
discriminatory to treat workers differently in terms and conditions of employment based 
on their injured worker status.  


If the workers’ compensation absence is also concurrently covered by the Federal Family 
and Medical Leave Act of 1993 (FMLA), you would be required to continue basic group 
health coverage during the first 12 weeks of the workers’ compensation absence. 


Only agencies of the State of Oregon are statutorily required to continue group health 
benefits during the workers’ compensation absence. See ORS 659A.052 and 659A.063. 


If we have a collective bargaining agreement which provides that workers lose 
seniority after a certain time away from work, which takes precedence — our 
contract or these laws? 
Conditions of reinstatement or reemployment are subject to seniority and other 
employment restrictions contained in a valid collective bargaining agreement. 
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May I discipline an employee who has excessive absences due to an on-the-job 
injury? 
No. An employer may not discipline an employee for any absence related to a 
compensable workers’ compensation claim. 


Does that mean you can never discipline an injured worker? Our bookkeeper has 
been off an injured worker leave for the past three months, but during his absence 
we have discovered that he had been routinely embezzling from us. Because he is an 
injured worker, are we prohibited from terminating him? 
It’s a common misconception that employers may never discipline a worker who has filed 
a workers’ compensation claim. In fact, you can discipline or even discharge an injured 
worker for reasons not connected with the injury, as long as you would do so with other 
workers in the same circumstances. (Similarly, you can terminate a woman, or a 73-year-
old worker, or an African-American employee — just not because of their protected class 
status.)  


Even though such a termination is legal, it is also risky, and you may wish to consult with 
your attorney to be sure you have the proper documentation in place to defend against a 
potential discrimination claim. 


I have a policy which provides that anybody who is gone from work for 30 days or 
more is automatically discharged. Can I terminate an injured worker under this 
policy? 
You may, but the worker still retains reinstatement/reemployment rights.  


Is it legal to fire an employee who had an on-the-job injury if our reason for the 
termination is unrelated to his workers’ compensation claim? We have an injured 
worker who’s back to work on light duty, but his attitude is bad, and he isn’t 
completing his work on time. 
 The answer is a qualified “yes.” You can terminate an injured worker — or, for that 
matter, an employee who is Hispanic or 66 years old or pregnant or Catholic or Canadian 
— if you have a legitimate, non-discriminatory reason that has nothing to do with the 
worker. If you find yourself facing an injured worker discrimination claim, having clear 
policies and good documentation in your personnel files will be critical to your defense, 
hopefully allowing you to show that you’ve applied your company rules uniformly. 


You should proceed with caution, because some employers haven’t fared well in similar 
situations. 


In one recent BOLI case involving Wal-Mart, an employee who had suffered an on-the-
job injury was later terminated for violating the employer’s policy prohibiting offensive 
language in the workplace. However, the agency determined after a contested case 
hearing that the employer had not terminated other non-injured workers who violated the 
same policy. 


The Commissioner found that the employer’s stated reason for the discharge was a 
pretext for discrimination and that the employer discharged the employee because of his 
workers’ compensation claim. 
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In another BOLI case decided in 1999, a restaurant terminated a dishwasher/prep cook 
after he cut his thumb while cleaning a knife, because he violated the employer’s safety 
policy requiring employees to wear protective cutting gloves.  


However, it was determined in that case that this employee was the only kitchen 
employee discharged for violating the policy. Several other workers violated the policy, 
but none of them filed workers’ compensation claims, and they received only verbal 
reminders and, in one case, a written warning. Because the employer did not terminate 
these other employees who violated the policy, the Commissioner found that the 
termination of the injured worker was discriminatory. 


Injured Worker Retaliation Questions 


Who is protected from retaliation? 
Both job applicants and current employees are protected against retaliation for “invoking 
the protection” of the workers’ compensation system. 


What qualifies as “invoking the protections” of the workers’ compensation system? 
ORS 659A.040 applies when the employee “has applied for benefits or invoked or 
utilized the procedures” of the workers’ compensation system. The term “invoked” is 
interpreted broadly, so it would be unlawful to discriminate against an applicant or 
employee for any of the following reasons:  


• An employee simply informs the employer of an on-the-job injury; 
• An employee talks about filing a workers’ compensation claim; 
• An employee requests a workers’ compensation 801 claim form; 
• An employee discusses a workers’ compensation claim filed with a former 


employer; 
• The employer learns of the applicant’s or employee’s prior workers’ compensation 


claim; 
• An employee actually files a claim (or completes an 801 or 827 form); 
• The employer is informed by a co-worker of the employee’s on-the-job injury; 
• An employee supports or participates in another worker’s claim. 


 
I have a pregnant employee, and I am afraid she might fall and hurt herself on the 
job. To avoid that liability, can I change her job duties or terminate her if I believe 
she is unsafe and likely to suffer an on-the-job injury? 
No. It would be improper under ORS 659A.040 to treat your employee differently in 
terms or conditions of employment or to terminate her simply because of your suspicion 
that she might suffer an on-the-job injury. Also, pregnancy is a protected class under the 
“gender” category of the Oregon and federal civil rights laws, and it would be illegal to 
make employment decisions based on your employee’s pregnancy, if she is physically 
able to perform the job.  


On the other hand, you can discipline or terminate an employee who is violating your 
safety rules, as long as you apply such rules in a non-discriminatory fashion. Also, you 
may require your employee to undergo a medical evaluation when you have a job-related 
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reason consistent with business necessity. If a physician indicates that the employee is a 
danger to herself or others in the workplace, you are not obligated to keep the employee 
on the job. But remember that a pregnant employee may be entitled to protected time off 
under state or federal leave laws. 


What unlawful employment practices are prohibited under these rules? 
An injured worker cannot be discharged, or denied hiring, promotion or a raise, or given 
undesirable shifts or assignments, or disciplined for absences related to Injured Worker 
Leave.  Essentially, the “terms and conditions” of the injured worker’s employment 
cannot be altered based on the worker “invoking the protections” of the workers’ 
compensation system.  It is even illegal to aid, abet, or coerce someone to commit 
unlawful practices, or to even attempt to do so. 
 
Reemployment (Light Duty) Questions 


What are the requirements an injured worker seeking reemployment (i.e., light 
duty) must meet? 
The injured worker must have a compensable (accepted) workers’ compensation claim, 
must have light (modified) duty release, and must make a timely demand for return to 
work or demand must be made by the insurance company. 
 
“Timely” demand, defined in OAR 839-006-0135(8)(d) and OAR 839-006-0136(5), is 
within 10 days of the insurance company’s notice to the worker if the employee lives in 
Oregon, or 14 days if the employee lives outside of Oregon. 


What are the obligations for the employer when an employee seeks reemployment? 
If there is an available and suitable position, the employee must be offered the position.  
The employee is entitled to remain in the position as long as his restrictions continue to 
allow him to perform the duties of the position and the position is not eliminated for bona 
fide reasons. 


What is a “suitable” position? 
The position must meet the injured worker’s medical restrictions, the worker must 
possess the necessary skills and abilities, and the injured worker must be qualified to 
perform the job. 


What does “qualified” mean? 
“Qualified” means that the injured worker meets the minimum standards, the injured 
worker has performed the job in a suitable manner, or the injured worker would be 
qualified for the position with the same training given to other newly placed workers. 


If we offer a light duty job to an injured worker, do we have to pay the worker at the 
same salary he or she originally earned? 
No. You are only obligated to pay the normal rate paid for the specific light duty job 
being performed.   Note, however, that workers’ compensation laws may provide for 
additional time loss payments.  Thus, , some employers choose to pay the injured worker 
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at the prior wage rate, in order to avoid time loss payments and increased workers’ 
compensation rates. 


We have an employee who was injured on the job. After many months of treatment, 
she has been released for work. According to the workers’ compensation treating 
physician, she has lifting restrictions that prevent her from returning to her original 
job, but she is able to perform light duty work. We have a job in a different 
department that is vacant and appears to be within her physical limitations. Our 
question is whether we’re obligated to offer this job to her, because several qualified 
employees in the department are interested in the job opening. 
 Yes, an Oregon civil rights statute, ORS 659A.046, requires you to offer the available, 
suitable job to this injured worker. That law applies to you if you have six or more 
employees, and it says that a worker with a compensable injury (an accepted workers’ 
compensation claim) must be offered an available, suitable job if such a job comes open 
anytime within three years of her injury. 


This injured worker reemployment law requires you to offer the available, suitable job to 
the employee before considering others for the position. There’s an exception in this law 
if you have a valid collective bargaining agreement that gives other employees greater 
seniority rights to the open position. 


Note that this law doesn’t require you to retrain the injured worker in a brand new 
occupation. Nor does it require you to create a new light duty job or modify the injured 
worker’s original job. You’re only required to offer light duty work if there’s an existing 
and suitable vacancy. Still, many employers choose to create light duty work to get the 
employee back in the workplace and reduce workers’ compensation costs. 


You are required to look at all vacant jobs — even those in different departments — to 
see if they are suitable for the injured worker. 


Once you offer an available, suitable job, an injured worker who refuses the work will 
lose her reinstatement rights. 


What if there are no suitable positions available? 
There are several options if no suitable position is available.  There is no obligation for 
the employer to create a position that satisfies the injured worker’s medical restrictions.  
However, the employer may choose to create a position, particularly if requested to do so 
by the insurance company.  But once created, there is no obligation for the employer to 
continue the created position and the position may be discontinued at any time. 
However, a modified version of the worker’s former position is not considered a created 
position.  See OAR 839-006-0135(6)(a). 
 
My employee Jane had an on-the-job injury and has now been released for “light 
duty,” but the doctor’s restriction limits her to lifting no more than ten pounds. 
Jane’s normal job involves regular lifting of 30 pounds, and I have no other vacant 
jobs she can perform with her current restrictions. Am I obligated to create a new 
light duty job for her?  
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No. ORS 659A.046 does not require you to create a new light duty position or to modify 
the original job to meet Jane’s medical restrictions. Your obligation is only to determine 
whether you have a regularly existing vacant job which Jane can perform, i.e. a job for 
which Jane already has the requisite training and skills and which meets her doctor’s 
restrictions. Since you indicate you have no such job, there is no obligation at this time to 
reemploy Jane. However, Jane’s reemployment rights last for up to three years from the 
date of her injury, so you are obligated to offer her any suitable job vacancy that arises 
during that time. 


Some employers choose to work with the employee and treating physician to structure a 
special new light duty job. Creating such a job for the injured worker can cut off workers’ 
compensation time loss payments and reduce your insurance rates, but you are not 
obligated to do this under ORS 659A.046. 


Reinstatement Questions 
 
We reemployed an injured worker in a light duty position. However, she has now 
received a full-duty release from her doctor. Does ORS 659A.043 now require us to 
reinstate her to the original job? 
If the full release and the demand for reinstatement occur within three years of the 
original injury, you are still obligated to return the worker to the original job, even if that 
job is currently being performed by someone else. 


Employee Demand: Once the injured worker is released to full duty, when is he or 
she required to make a demand for reinstatement? 
The worker must make a “timely demand” for reinstatement, which is defined as no later 
than 10 calendar days (if the employee lives in Oregon) or 14 calendar days (if the 
employee lives outside of Oregon) from the date the worker is notified by certified mail 
by the insurer or self-insured employer that the worker’s attending physician has released 
the worker for employment. Demand may be made by the injured worker, the injured 
worker’s attorney, or the workers’ compensation insurance carrier. Extenuating 
circumstances may, in very rare instances, extend the requirement for timely demand. 


Exact Same Position: When an injured worker makes the demand for 
reinstatement, must he be put back in the exact same position, or the employer 
change his work location or shift? 
The worker is entitled to be reinstated to the exact same position held at the time of 
injury, as long as you have 21 or more employees at the time of injury or at the time of 
demand for reinstatement. This means that if the original job still exists, the employee is 
entitled to the same shift, same location, same duties, same job title, same salary, and 
same benefits – even if it means bumping a replacement employee. 


What if the injured worker’s job at injury no longer exists? 
If the original position no longer exists, the employer must offer the employee any 
suitable, vacant job.  If there is no suitable, vacant job, the injured worker must be offered 
a vacant, suitable position when one becomes available within three years from the date 
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of injury.  There is no obligation for the employer to create a position.  If the employer 
chooses to create such a position, it may be discontinued at any time. 


What does “suitable” mean? 
A suitable position is one that is substantially similar to the former position in 
compensation, duties, skills, location, duration (full or part-time, temporary or 
permanent) and shift.  


Note: “Compensation” means the same that you would pay others of the same education, 
skill and seniority to do that job. “Location” means in Oregon and within a reasonable 
commuting distance, unless the former job site is no longer in operation, the nature of the 
employer’s business routinely involves the transfer of employees, or the employer and 
employee mutually agree on a job outside of Oregon.   


Medical Verification: Can an employer require medical evidence of the employee’s 
ability to return to the former position? 
Yes. Although the attending physician’s approval is prima facie evidence, the employer 
may require, within a reasonable period of time and at the employer’s expense, a “fitness 
for duty” certificate as further evidence of the worker’s ability to perform the job. The 
employer may also directly consult the worker’s physician. 


 
75







Civil Rights Laws 


DISABILITY LAWS 


The ADA and Oregon Disability Laws: An Overview 
Federal and state laws protect people with disabilities against discrimination in terms, 
conditions or privileges of employment. Also, both the federal and state statutes require 
employers to make reasonable accommodations for applicants or employees who have 
disabilities. 


The ADA 
The Law: The Federal Americans With Disabilities Act of 1990, 


ADA Amendments Act of 2008 
Where to Find It: 42 USC §12101 et seq. 
Employers Covered: Employers of 15 or more employees 


 


The Oregon Disability Law 
The Law: Civil Rights of Persons with Disabilities 
Where to Find It: ORS 659A.103 to 659A.145 (statutes pertaining to 


discrimination against disabled persons in 
employment, last amended 2010) 


Employers Covered: Employers of 6 or more employees 


What is a “disability” under the Federal and State laws? 
Under both the ADAAA and state law, a “person with a disability” is an individual who 
has a physical or mental impairment that substantially affects one or more major life 
activities. But the definition of disability under both laws is more expansive: 


The three-part definition of disability includes: 


A physical or mental 
impairment that substantially 
affects a major life activity; 
 


• The individual has a physical or mental 
impairment that substantially limits one or more 
major life activities of the individual.   


• Mitigating measures are not considered when 
evaluating whether an individual is 
"substantially affected" in a major life activity, 
except ordinary glasses or contact lenses 


A record of a disability; or 
 
 


• Employers are prohibited from discriminating 
against a job applicant or employee based on 
past medical conditions or workers' 
compensation claims.  


• The disability laws bar employers from asking 
medical questions in a job interview or on a job 
application. 
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Perceived disability 
 
 
 
 
 


• Applicants or employees "regarded as having a 
disability" are also protected. 


• Employers should not make assumptions about 
an employee's possible medical condition. 


• Employers who substitute their judgment for that 
of the employee's physician risk a discrimination 
suit based on "perceived disability." 


• An individual is not perceived as disabled if the 
individual has an impairment that is minor and 
that has an actual or expected duration of six 
months or less. 


What are “major life activities”? 
As noted above, to be disabled, an individual must be substantially affected in one or 
more “major life activities.” Major life activities include, but are not limited to, self-care, 
walking, talking, breathing, hearing, seeing, performing manual tasks, learning, sleeping, 
working in general, considering the individual’s experience and education (as opposed to 
performing a particular job), and ability to acquire, rent or maintain property.  Major life 
activities also include “major bodily functions,” that is, the functions of the immune 
system, normal cell growth, digestive, bowel, bladder, neurological systems, brain, 
respiratory system, circulatory system, endocrine system and reproductive functions. 


They are activities that the average person in the general population can perform with 
little or no difficulty. For EXAMPLE, most people can walk three blocks with little 
difficulty. An inability to do so could be considered a disability. In contrast, the average 
person cannot walk ten miles without growing fatigued. The inability to perform this 
activity would not constitute a disability.  


In January 2002, the U.S. Supreme Court ruled in Williams v. Toyota Motor Corp. that 
the proper test for whether a worker is disabled involves whether the worker’s 
impairment affects tasks “that are of central importance to most people’s daily lives,” 
such as bathing or brushing one’s teeth. Williams’ carpal tunnel syndrome prevented her 
from performing a specific job duty, but the Court concluded that this didn’t amount to a 
protected disability, as she was still able to perform regular activities of daily life. 


When working is the major life activity in which the person is substantially limited, the 
person must be significantly restricted in the ability to perform a class of jobs or a broad 
range of jobs in various classes when compared to the ability of the average person of 
comparable skill, experience, education or other job-related requirements needed to 
perform these same jobs. 


What conditions are excluded from protection under disability laws? 
“Disability” does not include: transvestitism, pedophilia, exhibitionism, voyeurism, or 
other sexual behavioral disorders, compulsive gambling, kleptomania, pyromania, current 
use of illegal drugs or psychoactive substance abuse. Under federal (but not state) law, 
transsexualism is also excluded. 


 
77



ISU

Not sure if this is correct now?



Marcia Ohlemiller

Me neither.  I would remove it. 







Civil Rights Laws 


Homosexuality and bisexuality are not considered disabilities under state and federal law 
and are therefore not covered. 


What does “substantially limits” mean? 
In order to be substantially limited under the disability laws, a person must be unable to 
perform a major life activity that the average person in the general population can 
perform, or the impairment must significantly restrict how the person can perform a 
particular major life activity as compared to how the average person in the general 
population can perform the same major life activity. 
 
Factors to be considered in determining whether a person with an impairment is 
substantially limited in a major life activity include: 


• The nature and severity of the impairment; 
• The length of time the impairment persists or is expected to persist; and 
• The permanent or expected long-term effect resulting from the impairment. 


 
Essentially, this means that determinations regarding whether someone is “substantially 
limited” in a major life activity must be made on a case-by-case basis. 


What are “mitigating measures”? 
Mitigating measures are things that cannot be used in making the determination about 
whether an impairment substantially limits a major life activity of an individual.  Such 
things include medication; medical supplies, equipment or appliances; low vision devices 
or other devices that magnify, enhance, or otherwise augment a visual image; prosthetics; 
hearing aids; oxygen therapy equipment or supplies; assistive technology; reasonable 
accommodations or auxiliary aids or services; or learned behavioral or adaptive 
neurological modifications. 


What does “regarded as having a disability” mean? 
An applicant or employee who is “regarded as having a disability” must show that the 
employer perceived the individual as having a mental or physical impairment, whether or 
not the impairment is perceived to limit a major life activity.  An individual is regarded as 
having a disability if the individual has been subjected to an illegal employment practice 
because of an actual or perceived disability.  Such an employee is not entitled to 
reasonable accommodation. 
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QUESTION: “DISABILITY” DEFINITIONS 


STATE, FEDERAL LAWS PROTECT HIV-POSITIVE EMPLOYEE 
FROM DISCRIMINATION 
Q: We’re concerned about an employee who handles food in our restaurant and has a 
contagious disease. To be specific, this employee has confided in some co-workers that 
he is HIV-positive. Are we within our rights as an employer to reassign or terminate 
him? 
A: Not unless you have medical evidence that the individual poses a “direct threat” in the 
workplace, and that’s unlikely in your case. A reassignment or termination of this 
employee could constitute illegal discrimination under Oregon and federal disability 
laws. 


The U.S. Supreme Court decided in 1998 in Bragdon v. Abbott that even asymptomatic 
HIV infection is a protected disability under the Americans with Disabilities Act.  


Disability is defined as an impairment that substantially limits an individual in one or 
more major life activities, and HIV infection substantially limits an individual in 
reproduction, which the Court determined to be a major life activity. 


When an employee discloses that he has a disability that may impact the workplace, 
you’re entitled to inquire about any accommodations the individual may require. You’re 
also entitled to require a medical evaluation, if you have a job-related reason consistent 
with business necessity, and if you pay the cost of the exam. 


It’s debatable here whether you have such a business necessity, and you should be very 
cautious about relying on secondhand information or rumors about an employee’s 
medical condition. Under Oregon and federal law, even an employee who doesn’t have a 
disability may sue because of discrimination based on “perceived disability.” 


Still, if you’re proceeding based on reliable information about your employee’s condition, 
you do have the right to make some medical inquiries when you have reason to think 
there’s a workplace risk. Say, for EXAMPLE, the employee is a prep cook who uses 
sharp blades to chop vegetables, and there’s a likelihood of cuts or bleeding. 


The disability laws permit you to exclude an employee from the workplace when you can 
show the individual poses a “direct threat” to himself or others. But it’s highly unlikely 
you can demonstrate that level of imminent risk simply because an individual has the 
HIV virus. 


Keep in mind that HIV is transmitted through unprotected sex, sharing of contaminated 
needles, childbirth or breastfeeding by an infected mother, or receiving a contaminated 
blood product. The kind of exchange of bodily fluids required for HIV transmission is 
highly improbable in a restaurant setting. And at least one court has ruled that even a 
person with AIDS is entitled to continue working as a food handler because there is no 
evidence that HIV is spread through casual contact or exposure to food and water. 


Bottom line? Your HIV-positive employee is entitled to continue working as long as he 
can fulfill the essential functions of his job.  
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QUESTION: COMPULSIVE GAMBLING IS NOT CONSIDERED A 
DISABILITY 
Q: I have a small business with just seven employees, and one of them has a gambling 
addiction that has been affecting his attendance and his work. He’s a valuable 
employee, so I’m planning to allow him some time off to seek treatment, but I don’t 
know if I have other legal obligations here. Is a gambling addiction considered a 
disability? 
A: No. Since you have six or more employees, your company is covered by the Oregon 
law requiring reasonable accommodation for employees with disabilities. However, 
compulsive gambling is specifically excluded from the law’s definition of “disability,” 
along with sexual behavior disorders, kleptomania and pyromania. 


You’re not legally obligated to make reasonable accommodations for an employee with 
one of these conditions. So, as you would expect, you can legally discipline an employee 
who gambles at work, plants video cameras in your locker room, removes company 
equipment, or sets the occasional office fire. 


The same holds true under the federal Americans with Disabilities Act, but that law 
doesn’t apply to your company because you have fewer than 15 employees. 


QUESTION: ADA PROTECTS ALCOHOLICS, BUT EMPLOYER 
CAN STILL ENFORCE WORK RULES 
Q: Is an alcoholic employee legally protected as having a disability? 
 Yes. Alcoholism is a disability under the federal Americans with Disabilities Act (ADA) 
and the Oregon disability laws, so a job applicant or employee who is alcoholic is 
protected under these laws. That means you can’t discriminate based on the individual’s 
disability status. It doesn’t mean, however, that you have to put up with someone who 
comes to work drunk, late, or not at all, or someone who fails to meet work expectations. 
You can hold individuals with disabilities to the same standards as any other employee. 
You are, however, required to reasonably accommodate an employee with a disability. 
For EXAMPLE, if it were not an undue hardship on your company, you’d be obligated to 
provide a few weeks of leave without pay to an employee who requests time off to enter 
an alcohol treatment program.  


What Individuals Are Protected By the Disability Laws? 
To be protected under federal or state law, an individual with a disability must be  
qualified to perform the essential functions of the job, with or without reasonable 
accommodation.  Recall also that someone “perceived as disabled” will receive 
protections from the disability laws as well.  Additionally, someone with a record of a 
disability (i.e., someone who used to be disabled in the past) is also protected from the 
disability laws. 


What does qualified mean? 
A qualified person with a disability is a person with a disability who satisfied the 
requisite skills, experience, education, and other job-related requirements of a person that 
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the person holds or desires, and who can, with or without reasonable accommodation, 
perform the essential functions of the position. 


QUESTION:  ARE PERSONS WITH DISABILITIES ALWAS 
PROTECTED? 
 
Q: “I have six job applicants for a current vacancy, and one of them has indicated that 
he has a disability. Do I have to give the disabled job applicant special consideration?” 
No. These laws are not intended as a “free ride” for persons with disabilities, nor is an 
employer required to hire a disabled person who is not qualified (i.e. does not have the 
necessary licenses, training or experience necessary to perform the work).  
A: The disability laws are only intended to “level the playing field” by eliminating 
barriers that have traditionally limited employment opportunities for disabled people.  


You can offer the job to the applicant you determine to have the best skills and 
experience, regardless of the protected class status of job applicants — but you must 
consider whether the disabled applicant, either with or without reasonable 
accommodation, is the best qualified. 


A Job Description Can Help Provide a Defense under the Disability Laws 
• Tip: Develop a detailed job description prior to the recruiting and hiring process.  


How? – Define the “Essential Functions” 
Job descriptions should include minimum skills and qualifications, essential and non-
essential functions, and details pertaining to work environment. 


• Essential functions include tasks that are integral to job performance and 
fundamental to accomplishing the job.  


o Considerations in determining essential functions include: 


  The time it takes to perform the function; 


 The consequences of not performing the function; 


 Whether the position exists to perform that function; 


 Whether there are a limited number of employees qualified to 
perform the function. 


o Evidence that a function is “essential” includes but is not limited to: 


 The employer’s determination that the function is essential. 


  Written job descriptions. 


 Time spent on the job performing the function. 


 Consequences to the employer of not having the function 
performed. 


 Terms of a collective bargaining agreement. 
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 Work experience of past incumbents. 


 Current work experience of incumbents in similar jobs. 


The Interactive Process 
The interactive process is a mandatory step an employer must make whenever an 
employee (or applicant) with a disability says he or she cannot do certain tasks, or 
discloses to the employer that he or she has a disability. 
 
Once notified of the employee’s disability and need for accommodation, the employer 
has an obligation to enter into an “interactive process” with the employee to explore 
accommodation options. An employer need not necessarily offer the specific 
accommodation requested or preferred by the employee. Any reasonable accommodation 
the employer chooses to offer will satisfy the employer’s obligation. An employer may 
opt to reach an agreement on a reasonable accommodation through a course of 
negotiation with the employee. 


The interactive process must be meaningful – it is meant to be an information process 
between the employer and the applicant/employee in an effort to identify potential 
reasonable accommodations.  This is particularly useful when a reasonable 
accommodation (see next section) is not readily identifiable.  A meaningful interactive 
process will identify the nature of the limitations resulting from the disability and seek to 
address them in a way that will allow the applicant/employee to perform the essential 
functions of the job at issue. 
 
If a qualified individual with a disability can perform the essential functions of a job with 
reasonable accommodation, that person cannot be discriminated against because of the 
need for this accommodation.  


What Is The Requirement To Make “Reasonable Accommodation”? 
An employer must make reasonable accommodations for a qualified person with a 
disability, if that would allow the individual to perform the essential functions of the job. 


Reasonable accommodations may include: 
• Physical alterations to the workplace;  
• Providing special equipment;  
• A modified or flexible work schedule;  
• Assistance with certain tasks; 
• Re-assigning non-essential job functions to another employee;  
• Permitting leave without pay; or 
• Reassignment to a different vacant position, if the employer and employee 


voluntarily agree. 
• Making existing facilities readily accessible to disabled persons, such as building 


a ramp, acquiring hearing amplifiers or visual aids. 
• Providing qualified readers or interpreters. 
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Note: A person is not necessarily entitled to a preferred accommodation, but rather is 
entitled to an accommodation that allows the individual to perform the essential functions 
of the job.  


For additional information on reasonable accommodations related to specific disabilities, 
contact the ADA Job Accommodations Network (JAN) at 1-800-526-7234. 


When is a “reasonable accommodation” not required? 
There are two situations in which an employer is not required to make a reasonable 
accommodation: (1) when the accommodation would create an undue hardship; or (2) 
when placing the applicant/employee in the job at issue creates a direct threat to the 
applicant/employee or others. 


When would an accommodation qualify as an “undue hardship”? 
Accommodation is not required where the employer can show it would create an “undue 
hardship.” Any accommodation that would be unduly costly, extensive, substantial, or 
disruptive, in relation to the size of the employer and the resources available, and any 
accommodation that would fundamentally alter the nature or operation of the business is 
an undue hardship.  Generally, if the accommodation would run counter to the employer’s 
seniority system (particularly one governed by a collective bargaining agreement), it will 
be considered to have created an undue hardship. 


When can a “direct threat” arise? 
Even if an accommodation would enable the employee to perform the job, the employer 
need not accommodate if placing the individual in the job would result in a “direct 
threat.” A direct threat is a significant risk of substantial harm to the health or safety of 
the individual or third parties that cannot be eliminated or reduced by reasonable 
accommodation. The existence of direct threat should be determined by the treating 
physician — not the employer. 


QUESTION: REASONBLE VS. UNREASONABLE 
ACCOMMODATIONS 


Q: I’m a small employer, and one of my employees has brought me a doctor’s note that 
says she needs to use an ergonomic keyboard and mouse pad. I’ve priced these at 
around $150 and want to know if I’m required to provide this equipment or if I can tell 
the employee she has to provide it. 
A: The Oregon laws apply to your company if you have six or more employees, and the 
ADA also applies if you have 15 or more employees.  Providing this type of equipment 
for your employee may be a “reasonable accommodation” that you’re required to make, 
if the employee has a qualifying disability and if paying for the equipment wouldn’t pose 
an undue hardship for your business.  


You do have the right to obtain medical certification to determine whether the employee’s 
condition is covered under the Oregon disability statutes and the federal Americans with 
Disabilities Act.  
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QUESTION:  SHIFT CHANGE NOT NECESSARILY REQUIRED AS 
A DISABILITY ACCOMMODATION 
Q: An employee at our mill notified us she has Raynaud’s phenomenon, a condition 
that affects the blood flow to the extremities. Like many of our employees, she normally 
rotates between our three shifts, but she has now requested that we allow her to work 
straight swing shift because it’s the warmest of the three shifts. The problem is that 
she’s a relatively new employee, and our union contract gives those with greater 
seniority first rights to vacancies on the swing shift. Are we obligated to grant her 
request? 
A: Probably not. The U.S. Supreme Court addressed this issue in 2002 in US Airways, 
Inc. v. Barnett. The Court determined that under the federal Americans with Disabilities 
Act, which applies to employers of 15 or more employees, employers are not ordinarily 
required to make an accommodation that conflicts with an established seniority system. 


The ADA requires employers to make a “reasonable accommodation” for a disabled 
employee to enable the employee to perform his or her job. But in the Barnett case, the 
Court held that employers are entitled to a rebuttable presumption that an accommodation 
is unreasonable when it violates a bona fide seniority system for job assignments. 


The Supreme Court also indicated that in “special circumstances,” it may be reasonable 
for an employer to grant an accommodation despite seniority rules — for EXAMPLE, in 
cases where the employer has unilaterally changed its seniority rules before, or where the 
seniority system already has many built-in exceptions so that one more exception 
wouldn’t impact the system. 


Raynaud’s phenomenon can certainly be an ADA-qualifying disability, depending on the 
frequency and severity of symptoms and whether the condition substantially affects your 
employee in one or more major life activities. It would be wise for you to enter into the 
interactive process with your employee to explore the different options for 
accommodation. Because you have a job-related reason here, both Oregon and federal 
disability laws give you the right to require an evaluation and medical certification from 
your employee’s doctor. 


There may be accommodations other than the one your employee has requested that will 
still allow her to perform her essential job functions. For EXAMPLE, after reviewing the 
employee’s job description, the doctor may tell you that the employee is able to work the 
graveyard shift provided she wear protective gloves and socks and layers of clothing to 
trap body heat. 


QUESTION:  SUPREME COURT DECIDES EMPLOYEE’S 
“THREAT TO SELF” RELEVANT UNDER ADA 
Q: Under the ADA, could we exclude from employment someone whose disability 
would put them at risk of getting hurt on the job? 
A: In some cases, yes. Both the federal and Oregon disability laws prohibit employers 
from discriminating against job applicants and employees with disabilities. These laws 
also require employers to make reasonable accommodations for employees with 
disabilities who are qualified to perform the essential functions of the job. However, an 
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employer isn’t required to make an accommodation if it would be an “undue hardship.” 
And the employer isn’t required to retain a disabled employee who poses a “direct threat” 
in the workplace. 


A key ADA decision from the U.S. Supreme Court, Chevron USA, Inc. v. Echazabal (536 
US. 73., 2002), has to do with the application of the “direct threat” defense. In this 
unanimous decision issued on June 10, 2002, the Court held that an employer may 
consider whether a worker’s disability poses a direct threat to the worker’s own health. 


The employee in this case, Echazabal, was working for an independent contractor at a 
Chevron oil refinery. He applied to work directly for Chevron and was offered a position, 
conditioned on his passing a physical exam. When the doctors reported to Chevron that 
working in the refinery would aggravate the employee’s liver disease, Chevron withdrew 
its job offer, and the employee sued under the ADA. Chevron raised the defense, allowed 
under an EEOC regulation, that Echazabal’s disability would pose a direct threat to his 
health.  


The Ninth Circuit Court of Appeals (which covers Oregon and other western states) 
rejected that defense in 2000, deciding that under the ADA an employer may only 
consider whether an employee poses a threat to others in the workplace. The Ninth 
Circuit concluded that the EEOC exceeded its authority in issuing its rule and that 
employers could not deny employment based on “paternalistic concerns” about an 
employee’s health. The U.S. Supreme Court overturned the Ninth Circuit decision, 
supporting the EEOC regulation and allowing the “threat-to-self” defense. 


Employers should note that this defense only applies when an employee’s disability 
creates an imminent risk of serious harm in the workplace and not simply when there is a 
possible risk. Employers should rely on medical professionals for this determination 
rather than making assumptions about an employee’s disability.  


The Supreme Court’s decision suggests that it is critical for employers to maintain 
detailed position descriptions for each job category so that a doctor evaluating an 
employee or potential employee can provide an “individualized assessment” of the 
individual’s ability to perform the essential job functions. 


Also, an employer may be required to make a reasonable accommodation such as 
reassigning a non-essential job function if doing so would ameliorate the risk posed by 
the employee’s disability. 


MEDICAL EXAMINATIONS AND INQUIRIES 


When Do the Disability Laws Permit Medical Inquiries? 
The rules for conducting medical exams differ depending on the stage of the employment 
process involved: (1) Pre-offer testing of job applicants; (2) Post-offer testing; or (3) 
Testing of current employees. 


Note that all applicants and employees of covered employers are protected by these 
requirements — not only those considered disabled under the law. 
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Pre-Offer, Pre-Employment Stage 
 
 
 
 
 
 
 
 


An employer may not: 
• Ask if a job applicant is disabled or inquire 


about the nature or severity of a disability. 
• Require medical examinations or make 


medical inquiries. 
An employer may: 
• Ask an applicant about his/her ability to 


perform job-related functions. 
Note: Tests for illegal drugs are not 
considered “medical exams” under the ADA 
and may be administered to job applicants 
prior to an offer of employment. 


Post-Offer, Pre-Employment Stage 
 
 
 
 


An employer may: 
• Require a medical exam, as long as all 


entering employees in that same job 
category are subject to such an exam. 


• Make medical inquiries. 
Note: The job offer may be conditioned on the 
results of the post-offer medical exam if all 
entering employees in the same job category 
are required to take the exam. 


Current Employees 
 
 
 
 
 
 
 


An employer may: 
• Require medical exams of employees or 


ask about disabilities if such exams or 
questions are job-related and consistent 
with business necessity. 


• Conduct voluntary medical examinations 
that are part of an employee health 
program. 


Note: ORS 659.330 requires an employer to 
pay the out-of-pocket cost of any medical exam 
required as a condition of continuing 
employment. For purposes of this statute, drug 
tests are considered medical exams. 


 


QUESTION: INQUIRING ABOUT HEALTH 


MEDICAL INQUIRIES PROHIBITED DURING JOB INTERVIEWS 
Q: I’m a manager at an office supply store, and my employees have to load and unload 
heavy boxes. I do our hiring, and I don’t want to put someone to work if they can’t 
handle the lifting. So I always ask applicants if they’ve ever had back injuries or if they 
have any health problems that would prevent them from doing the job. Other managers 
are telling me that those questions are illegal and can get us into trouble. If that’s true, 
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then how am I supposed to find out if people I hire can do the job? We’re concerned 
about liability for injuries if we hire someone who’s not physically able to do the work. 
A: Your fellow managers are correct. You shouldn’t ask about a job applicant’s medical 
condition or history of injuries – but there are many questions you can ask to determine 
whether an individual is qualified to work for you. 


Oregon civil rights laws on disability and the federal Americans with Disabilities Act 
(ADA) prohibit inquiries as to whether a job applicant is disabled or inquiries as to the 
nature and severity of any medical conditions. So in a job interview, before you’ve 
extended an offer of employment, you may not ask about the applicant’s back injuries, 
history of workers’ compensation claims, physical limitations, or prescribed medications. 
And in this “pre-offer” stage, you should also stay away from questions that are likely to 
elicit medical information. 


On the other hand, it’s perfectly legal to ask about the applicant’s ability to perform the 
job. You can explain, for instance, that the job involves moving 40-pound boxes 15 times 
per day. You can ask the applicant whether she is able to perform that duty, and you can 
ask her to describe how she has performed similar functions in prior jobs. You can also 
ask about any special training or qualifications the applicant has relating to the job duties.  


During the interview, you’re even permitted to have the applicant demonstrate how she 
would perform the work, as long as that is something you ask of all applicants. If the 
applicant can perform the required task but needs an accommodation, you’re required to 
make reasonable accommodations. 


Before you begin the interview process, it’s invaluable to develop a detailed written job 
description that lists all of the essential functions of the job. This will assist you in 
formulating good, legal questions pertaining to specific job duties. 


Since you’re concerned about liability and worker safety, you may choose to require new 
employees to pass a “post-offer” physical exam. The disability laws allow you to require 
a medical exam after you’ve made an offer of employment and before the job duties have 
begun – as long as you require this of all entering employees in the same job category 
and store any medical records in a confidential medical file, separate from the employee’s 
personnel file. 


Once an employee has begun working, the law only permits you to make medical 
inquiries or require medical exams if they are “job-related and consistent with business 
necessity.” Oregon law generally requires you to pay the cost of a medical exam, if you 
require it as a condition of continuing employment. 


QUESTION: DISABILITY LAWS LIMIT SCOPE OF EMPLOYER 
MEDICAL INQUIRIES 
Q: I recently went to work for a large Oregon-based corporation. Part of my new 
employee paperwork included completing a four-page medical and work history. There 
were many medical questions, such as during the last year have I had diarrhea, lip 
sores, wheezing, trouble sleeping, etc. Does my employer have a right to know all about 
my medical history? 
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A: No. In the job application process, before the employer has made you an offer of 
employment, the employer is prohibited from asking any medical questions. Oregon and 
federal disability laws say that after the employer makes you an offer of employment and 
before you begin work, the employer may require a medical examination — but only if 
it’s required of all persons entering into your job category and if the records are kept in 
separate, confidential medical files. 


Employers are prohibited from discriminating based on disability or past record of 
disability, so it’s wisest for the employer to leave the medical questions to the doctor who 
conducts the post-offer medical exam. 


The law says that once you’ve already begun working, the employer may make medical 
inquiries only when there’s a job-related reason consistent with business necessity. 


 
QUESTION: COLORBLINDNESS MAY DISQUALIFY CERTAIN 
EMPLOYEES 
Q: We’re trying to address performance issues with several employees who work in our 
lab, and we’d like to test three electrical technicians to see if they are colorblind. Would 
that be illegal discrimination? 
A: Under Oregon and federal law, you’re permitted to make medical inquiries or require 
medical exams of current employees as long as you have a job-related reason consistent 
with business necessity. If you’re noticing what appear to be vision-related performance 
issues with certain lab employees, and if the ability to discern colors is an essential job 
function for those individuals, you can legally test them for colorblindness. 


For instance, if your technicians must routinely distinguish among color-coded wires but 
often make mistakes in doing so, you’d certainly be justified in requiring a vision exam. 
An Oregon civil rights law, ORS 659A.306, requires you to pay the costs associated with 
any medical evaluation or certificate you decide to require. 


If the employees in question are not colorblind but instead are simply making careless 
errors in their work, you can address that as a disciplinary issue. If it turns out that a 
particular employee is colorblind and unable to meet your job requirements, you could 
legally discharge that individual. 


Depending on the type and severity of the condition, colorblindness may be a disability 
protected under the federal Americans with Disabilities Act and the Oregon laws relating 
to employees with disabilities. Still, an employer might legitimately refuse to hire 
colorblind individuals in professions where distinguishing colors is a critical function. 
Examples include pilots, jewelers, graphic designers, photographers, electricians, ship’s 
captains, law enforcement officers or train engineers. 


The U.S. Supreme Court recently determined that a physical limitation doesn’t rise to the 
level of a protected disability when it only prevents an employee from performing a 
specific job function but doesn’t substantially limit the individual in his or her regular 
daily activities. Of course, even in cases where colorblindness is not a disability, you 
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could choose to make accommodations for a colorblind employee to help him or her 
perform required job duties. 


Also, you should understand that any employee could sue under disability laws if an 
employer makes decisions based on a “perceived disability.” This means that you 
shouldn’t make medical assumptions or regard your employees as visually disabled. 
Instead, rely on the doctor’s determination as to their abilities and restrictions and 
proceed accordingly. 


QUESTION:  EMPLOYERS MAY REQUIRE DOCTOR VISITS BUT 
MUST PAY COSTS 
Q: We want to implement a policy at our company requiring employees to bring in a 
doctor’s note if they miss more than three days of work for medical reasons. Is there 
any problem with requiring this type of “fitness for duty” certificate or doctor’s release 
before we put the employee back to work?  


Also, one of my employees is insisting that we don’t have the right to send him out for a 
medical evaluation — even though we’re noticing he is having physical difficulties 
performing his regular job duties. What does the law say about requiring an employee 
to see a doctor? 
A: As an employer, you can require an employee to see a doctor if you have a job-related 
reason consistent with business necessity. But the Americans with Disabilities Act (ADA) 
and Oregon disability laws prohibit employers from making medical inquiries when an 
employee’s medical condition or disability is unrelated to job performance. 


In both of the examples you have given — where an employee misses several days of 
work, or where an employee is clearly having physical difficulty performing his work — 
you do have a job-related to reason to obtain medical information. Therefore, it’s 
perfectly legal to require a doctor’s release when an employee returns from a medical 
absence. And you can also require that your employee see a doctor to help you determine 
whether he can safely perform the essential functions of his job, whether he is restricted 
from certain duties, or whether he might need some accommodation due to a disability. 


You should note, however, that in many situations you don’t have a job-related reason to 
make medical inquiries. Say, for example, that your employee John has 12 different 
disabilities. If John comes to work on time and is able to perform all of his job functions 
satisfactorily, you don’t have the right to require information about his medical condition, 
symptoms or treatments. 


It’s also important for you to be familiar with ORS 659A.306, another law in the Oregon 
civil rights statutes pertaining to employee medical exams. This statute prohibits an 
employer from requiring an employee to pay the cost of a medical examination or the 
cost of furnishing a health certificate, if the employer has required the doctor visit as a 
condition of continuing employment. 


So even though you can require an employee to see the doctor in proper situations, you 
have to pay any out-of-pocket cost to the employee. If the doctor visit is already covered 
under your insurance plan, you’re not obligated to pay. But if, for instance, an employee 
is charged a $10 co-pay or deductible for the doctor visit required under your policy, you 
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must pay that amount. And if the employee has no medical insurance, you will be 
responsible for the full cost of the doctor visit. 


If the medical exam or health certificate is required pursuant to a collective bargaining 
agreement, state of federal statute, or city or county ordinance, the law doesn’t require 
you to pay the cost. 


And if an employee decides on his or her own to see a doctor, you’re not obligated to pay 
the medical cost, since you didn’t require the visit as a condition of employment. 


QUESTION: CIVIL RIGHTS LAW SETS LIMITS ON EMPLOYEE 
ALCOHOL TESTING 
Q: I work as a supervisor for a large national company, and one of my employees 
accused another of being drunk on the job. As an employer, do we have the right to ask 
that employee to submit to a breathalyzer? If so, can the employee be fired for saying 
no? 
 In some circumstances, testing an employee for alcohol use can be legal, and an 
employee’s refusal to submit to a test could be grounds for discipline or discharge. But 
tread very carefully here, because alcohol testing raises privacy concerns and also has 
civil rights implications. 


You should first look to your company policies. Does your personnel manual or 
employee handbook clearly prohibit the use of alcohol in the workplace or prohibit 
employees from being under the influence of alcohol in the workplace?  


Does your policy define acceptable limits for blood alcohol content? Have you provided 
notice to employees as to how and when they may be subject to drug or alcohol testing? 
Have you advised employees that refusing to submit to such tests may result in 
termination? 


Without such policies in place, you risk a lawsuit for invasion of privacy when you spring 
a drug or alcohol test on an employee. When employers conduct workplaces searches, 
monitor employee phone calls, videotape work areas, or conduct drug or alcohol tests, 
courts examine whether the employee had a reasonable expectation of privacy.  


With regard to drug or alcohol testing, your employee may assert that he had a reasonable 
expectation of privacy as to his breath, blood or urine and that you violated that 
expectation. 


That’s why many employment attorneys recommend you give at least 30 days’ advance 
notice to employees before implementing a new drug or alcohol testing policy. 


Even if you do have an alcohol testing policy in place, keep in mind that the law sets a 
higher bar (no pun intended) for alcohol testing than for drug testing. An Oregon civil 
rights statute, ORS 659A.300, prohibits employers from subjecting an employee to a 
breathalyzer test unless the individual consents to the test, or unless the employer has 
“reasonable grounds” to believe the individual is under the influence. 


In your case, it’s questionable whether one employee’s accusation against another, by 
itself, constitutes “reasonable grounds” to believe the employee is drunk at work. As a 
supervisor, you’d be in a better position to require a breathalyzer test if you personally 
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documented that the employee was slurring his speech, smelled of alcohol or showed 
other signs of intoxication. 


QUESTION:  OREGON LAWS DO NOT OFFER PROTECTION TO 
EMPLOYEE USING MEDICAL MARIJUANA 
Q: One of our employees tested positive for marijuana on a random drug screen we 
conducted last week, and our company policy is to terminate employees for using 
illegal drugs. However, when presented with the test results, the employee showed us a 
medical marijuana card and told us his use of the drug has been legally authorized 
because he’s undergoing chemotherapy. Are we required to ignore our drug-free 
workplace policy? 
A: In general, you’re free to enforce a drug-free workplace policy, because an employee’s 
current use of illegal drugs is not protected under Oregon or federal disability laws. 
Similarly, as is the case with use of other prescription or illegal drugs, you don’t have to 
keep your employee on the job if he can’t perform the essential job functions, if his 
presence poses a direct threat to himself or others in the workplace, if his behavior is 
disruptive, or if he is observably “under the influence” at work.  


Oregon’s medical marijuana law (ORS 475.300 to 475.346) provides that a person who 
possesses a properly issued registry identification card may engage in the medical use of 
marijuana as justified to treat symptoms of a debilitating medical condition. 


In April 2010, the Oregon Supreme Court held that the federal Controlled Substances Act 
trumps the voter-enacted Oregon Medical Marijuana Act, which allows medical 
marijuana users a defense against state criminal charges. See Emerald Steel Fabricators, 
Inc., v. BOLI, 230 P.3d 518, 348 Or. 159 (2010).  The Supremacy Clause of the US 
Constitution allows federal laws enacted by Congress to supersede a state law when the 
state and federal statutes conflict.  Thus, Oregon employers have no obligation to 
accommodate an employee’s disability through the use of medical marijuana 


Similarly, the federal Americans with Disabilities Act does not offer protection to 
employees using medical marijuana. That’s because the ADA defines “illegal use of 
drugs” based on whether substances are unlawful under the federal Controlled Substances 
Act, and marijuana is one such substance. Therefore, the position of the federal Equal 
Employment Opportunity Commission is that use of marijuana disqualifies an individual 
from protection under the ADA. 


However, it is important to keep in mind that, although an employer need not 
accommodate and employee’s use of medical marijuana, the employer may need to 
accommodate the employee’s underlying debilitating medical condition. 


QUESTION: EMPLOYER WORRIES ABOUT COMMUNICABLE 
DISEASES 
Q: One of our production workers is taking a two-week vacation that begins next week. 
We didn’t know her destination, but other employees tell us she’s traveling to China to 
visit relatives. We’re concerned because we’ve had three of our staff hospitalized with 
pneumonia this year, and we don’t want to risk exposing employees to the SARS virus. 
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Can we restrict this employee from the workplace for a period of time when she returns 
from vacation, at least until she’s cleared by a doctor? Which laws apply, and what can 
we tell our employees? 
A: There isn’t a clear answer here, as the status of the Severe Acute Respiratory 
Syndrome (SARS) has changed over time. You should consider guidance offered by the 
Center for Disease Control (CDC), which issues updated fact sheets available at 
www.cdc.gov. You may wish to share this information with your employee and other staff 
and assure them you are staying informed and will take appropriate steps to safeguard the 
workplace. 


If you confirm with your employee that she is in fact traveling to China, it would be wise 
to consult your employment attorney as to how best to proceed when she returns. You 
don’t want to overreact to the news about SARS, but it’s prudent to assess any risks. 


Oregon and federal disability laws allow employers to require medical examinations and 
make medical inquiries that are “job-related and consistent with business necessity,” but 
it’s debatable whether an employee’s travel to a SARS-affected area, by itself, meets this 
legal threshold. 


At the height of the SARS outbreak, the CDC issued a travel advisory that recommends 
postponing nonessential travel to places including mainland China, Hong Kong, Taiwan 
and Singapore, and has issued lower-level “travel alerts” for other destinations, along 
with recommendations on precautions travelers should take to reduce the risk of SARS 
infection.  


Since these warnings expired some time ago, it is unlikely that you have a business 
necessity for medical certification upon your employee’s return from China. 


CDC guidance suggests that the risk of SARS transmission in the workplace is low, since 
the virus “appears to spread primarily by close person-to-person contact, such as in 
situations in which persons have cared for, lived with, or had direct contact with 
respiratory secretions and/or body fluids of a person known to be a suspect SARS case.” 
The CDC also says that use of surgical masks or gloves is not recommended in the 
general workplace, outside the health-care setting. 


If your employee doesn’t exhibit SARS-like symptoms (fever, cough or difficulty 
breathing) upon her return, her doctor probably won’t advise she stay away from work. 
But if the medical advice were to exclude the employee from your workplace during a 
possible incubation period, perhaps you could allow her to “telecommute” until she is 
released to return to work. According to the CDC, the incubation period for SARS is 
typically two to seven days, but could be as long as 10 days. 


The courts likely won’t view SARS as a “disability” covered under the Americans with 
Disabilities Act, since it’s a temporary condition. However, employers can be liable for 
discriminating based on “perceived disability” under both Oregon and federal laws, so it 
would be inadvisable to exclude your employee from the workplace based only on a 
theoretical risk.  


Some employers made that mistake when HIV became a workplace issue and found 
themselves facing discrimination claims because they made medical assumptions and 
regarded certain workers as being disabled. 
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You may wish to do some workplace education on SARS, because an employer can be 
liable if co-workers stigmatize an employee either because she is Asian or because they 
perceive her as being disabled. 


 


QUESTION: REQUIRING A FLU SHOT MAY BE HAZARDOUS TO 
THE EMPLOYER’S HEALTH 
Q: I am a small employer, and when someone is out sick it really has an impact on our 
operations. Because the cold and flu season is upon us, I want everyone here at work to 
get a flu shot. A couple of the employees, Debbie and Lorena, have indicated to me that 
they will not get one. I feel they are blatantly working against my interests by 
unnecessarily risking long absences when they are stricken with the flu! Lorena did 
not get a shot last year and was out with the flu for over a week, but I guess she didn’t 
learn her lesson. So, I am thinking of making it mandatory for all employees to have a 
flu shot, and those who refuse will be disciplined for insubordination. 


When I mentioned this to Lorena she launched into a lengthy explanation about how 
her religion precludes her from getting vaccinations of any kind, but I cut her off, told 
her I don’t want to hear any excuses, and reiterated that I just want her to get the shot. 


I’m thinking that I will require employees to show me proof that they received a flu 
shot or they will not be allowed to use sick days to excuse absences. Another idea is to 
tell employees they have to get a shot or they will not receive a holiday bonus this year. 
What else can I do to force Debbie, Lorena and any other recalcitrant employees to get 
the flu vaccination? 
A: None of the above! You may not require employees to get a flu shot; likewise you may 
not discipline employees who refuse to get a flu shot. Further, it would not be proper for 
you to manipulate accrued sick leave or bonus dollars based on an employee’s refusal to 
obtain a flu shot, which is akin to retroactively changing employee benefits. 


There are actions an employer may take in order to increase chances that employees will 
be vaccinated against the flu. EXAMPLEs include offering the flu shot at no cost, and/or 
making vaccinations available at the work site or other convenient location by scheduling 
a flu shot clinic. 


There are many reasons - with which you may or may not agree - why an employee may 
genuinely not want to get a flu vaccination: religious convictions (consider Lorena’s 
explanation), concerns about infection or adverse effects from the vaccine, commitment 
to naturopathic practices that discourage injection of chemical compounds, or simple fear 
of needles, just to name a few. 


Thus an employer must limit its role in vaccinations to that of a facilitator, and avoid 
ultimatums and other efforts to force employees to be vaccinated. 


The flu and the common cold do not generally qualify as a “serious health condition” 
under federal and state family leave laws (FMLA and OFLA). However, if an illness 
results in a period of incapacity for more than three consecutive calendar days, and also 
involves either two or more treatments or a single treatment followed by a regimen of 
continuing treatment by a 
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health care provider, it constitutes a serious health condition. In such cases, employers 
must allow employees leave (although the leave may be unpaid). 


In situations when an employee’s child has a cold, the flu, or other health condition that 
requires care but does not satisfy the definition of a serious health condition, OFLA 
provides for “sick child leave” which entitles the employee to take time off to care for the 
child. 


Other Disability Issues 


QUESTION: LAYOFF OF DISABLED EMPLOYEE PERMITTED IF 
NOT DISCRIMINATORY 
Q: Our company is based outside of Oregon. For financial reasons, we’ve decided to 
close our local office and lay off our seven Oregon employees. One of those employees, 
however, has multiple sclerosis and was off on long term disability prior to our layoff 
announcement. She insists that her job is legally protected under the ADA and that we 
can’t lay her off. Is this true? 
A: No. If you’re conducting a reduction in force that involves a layoff of all your Oregon 
employees, then you can proceed with that action, regardless of the age, race, sex, 
religion, or disability status of employees. The key is that you’re not discriminating by 
singling out any individuals for layoff because of their protected class membership. 


The federal Americans with Disabilities Act and the Oregon disability laws protect 
disabled employees from discrimination and require employers to make reasonable 
accommodations for qualified individuals. However, these laws don’t give an employee 
greater rights to her job than she otherwise would have. You’ve articulated a legitimate, 
non-discriminatory reason for eliminating this employee’s position that is unrelated to her 
disability. 


QUESTION: EMPLOYMENT DECISION BASED ON CLIENT 
PREFERENCE CAN BE DISCRIMINATORY 
Q: I run a staffing agency and have a worker who’s male, 300 pounds and diabetic. My 
client has ordered me to limit this employee’s job assignments at their worksite because 
he at times has an odor. On the other hand, they will allow me to place an employee 
without experience into a critical job posting because she is more pleasing to look at. 
Help! 
A: You’re right to be concerned. Making staffing decisions based on who’s more pleasing 
to look at could leave you and your client facing claims of disability and sex 
discrimination. Morbid obesity and diabetes could both qualify as protected disabilities. 
An employer’s first step in disability situations should be to enter into the interactive 
process with the employee to determine if there’s a reasonable accommodation that 
would enable him to perform the essential job functions and meet the required standards. 
If the odor your client describes is a side effect of the employee’s diabetes, perhaps the 
issue can be addressed with medication. If it’s purely a matter of hygiene, it would be 
wise for you or your client to counsel the employee and provide him an opportunity to 
address the problem. 
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Common Questions Relating to Employment Rights of People With 
Disabilities: 


Are temporary conditions considered disabilities? 
No. Temporary impairments of short duration, such as colds, flu, sunburn, or even broken 
bones that heal normally, are excluded from the legal definition of “disability.” (Note, 
however, that an employee with a temporary medical condition may have protections 
under workers’ compensation laws and/or family leave laws.) 


What kinds of conditions may qualify as disabilities? 
Many kinds of physical and mental impairments can qualify as disabilities, but disability 
status must be determined on a case-by-case basis. For EXAMPLE, diabetes can certainly 
qualify as a disability, but the employer should not make an assumption that an employee 
with diabetes is automatically “disabled.” In each case, the employer should have a 
physician determine if the employee’s physical or mental condition substantially impacts 
one or more major life activities. 


Are alcoholism or drug addiction considered disabilities? 
Alcoholism is considered a disability under state and federal laws. Current use of illegal 
drugs is not considered a disability. Company policy may prohibit employees from 
consuming or having alcohol or illegal drugs on the premises, or from coming to work 
impaired by alcohol or illegal drugs. However, employees undergoing treatment for drug 
or alcohol addiction are protected under both state and federal laws. 


How does an employer know if an employee needs reasonable accommodation? 
Since an employer may not ask medically related questions of an applicant, the employer 
may not discuss reasonable accommodation unless the applicant initiates the discussion. 
Once a person is hired, if the need for accommodation is obvious (for EXAMPLE, the 
individual uses a wheelchair), the employer may ask what accommodations the person 
will need. After hire, if the disability is not obvious to the employer, the burden is on the 
employee to tell the employer about the disability and the need for accommodation. Once 
alerted of a disability, the employer should begin an interactive process with the 
employee to learn what accommodation, if any, the employee requires. With this 
information, the employer can decide if an how the accommodation can be provided. 


Are there limitations on the questions an employer can ask an applicant? 
Yes. An employer may not ask if an applicant is disabled or inquire about the nature or 
severity of a disability. Employers may be liable if they ask questions that would be likely 
to elicit information about a disability (i.e., “How many times have you been sick in the 
last year?”) Employers should focus only on an applicant’s ability to perform job-related 
functions (i.e., “This job requires you to type three hours per day. Are you able to do 
that?). 
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What if someone blurts out in a job interview that they have a disability? Have we 
somehow broken the law? Can we use that information? 
It is not illegal merely to hear information about a job applicant’s age, race, religion, 
disability or any other protected class when the applicant volunteers the information 
without prompting. But it would be illegal to use that information in making the hiring 
decision, and it would be dangerous to ask further questions that might elicit any 
information about an applicant’s protected class status. The ADA regulations do permit 
you to make limited inquiries once a disability has been disclosed — but only related to 
possible accommodations. 


If an employee asks for reasonable accommodation, may an employer require 
medical verification of the disability? 
Yes. Upon receiving a request for reasonable accommodation, an employer may request 
additional information, including medical verification of the condition requiring 
accommodation. 


When could disability leave be considered a reasonable accommodation? 
If an employee needs leave to deal with a disability, the employer may have to provide 
the disabled employee time off without pay.  The length of leave would be whatever was 
determined to be reasonable under the circumstances.  If attendance is critical and an 
essentially function, or if the disabled employee’s absences create an undue hardship, the 
employer may not have to provide the employee with unpaid leave.   
 
Keep in mind, however, that when employees need time off because of a medical-or-
disability-related issue, they may have rights under state disability laws, the ADA, the 
FMLA, the OFLA, and/or state workers’ compensation laws, at the same time. For 
example, an on-the-job injury requiring hospitalization generally qualifies as a serious 
health condition under the FMLA. If the same injury caused a non-temporary mental or 
physical impairment that substantially limits a major life activity, the employee could be 
entitled to additional disability leave as a reasonable accommodation under the ADA and 
state disability laws. 


Can medical information be kept in an employee’s personnel file? 
No. All medical information must be collected and maintained on separate forms and in 
separate files, and treated as confidential medical records. 


Disability and Service Animals 


QUESTION: ADA ALLOWS SERVICE ANIMALS ON BUSINESS 
PREMISES 
Q: We have a customer who insists on bringing a poodle-type dog with her when she 
comes to our building. We do not allow pets in the building, but she claims this pet is a 
service dog. What rights do we have to ascertain this?  


A: You have the right to ask whether the animal is a service animal required because of a 
disability, but you generally have to accept the customer’s word and allow the animal on 
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the premises even if the customer isn’t carrying formal documentation. The Civil Rights 
Division of the U.S. Department of Justice and the National Association of Attorneys 
General have issued the following Q & A information on service animals in places of 
business: 


Further Questions and Answers on Service Animals 


What are the laws that apply to my business? 
Under the Americans with Disabilities Act (ADA), privately owned businesses that serve 
the public, such as restaurants, hotels, retail stores, taxicabs, theaters, concert halls, and 
sports facilities, are prohibited from discriminating against individuals with disabilities. 
The ADA requires these businesses to allow people with disabilities to bring their service 
animals onto business premises in whatever areas customers are generally allowed. 


What is a service animal? 
The ADA defines a service animal as any guide dog, signal dog, or other animal 
individually trained to provide assistance to an individual with a disability. If they meet 
this definition, animals are considered service animals under the ADA regardless of 
whether they have been licensed or certified by a state or local government. Service 
animals perform some of the functions and tasks that the individual with a disability 
cannot perform for him or herself. “Seeing eye dogs” are one type of service animal, used 
by some individuals who are blind. This is the type of service animal with which most 
people are familiar. But there are service animals that assist persons with other kinds of 
disabilities in their day-to-day activities. 


How can I tell if an animal is really a service animal and not just a pet? 
Some, but not all, service animals wear special collars and harnesses. Some, but not all, 
are licensed or certified and have identification papers. If you are not certain that an 
animal is a service animal, you may ask the person who has the animal if it is a service 
animal required because of a disability. However, an individual who is going to a 
restaurant or theater is not likely to be carrying documentation of his or her medical 
condition or disability. Therefore, such documentation generally may not be required as a 
condition for providing service to an individual accompanied by a service animal. 
Although a number of states have programs to certify service animals, you may not insist 
on proof of state certification before permitting the service animal to accompany the 
person with a disability. 


What must I do when an individual with a service animal comes to my business? 
The service animal must be permitted to accompany the individual with a disability to all 
areas of the facility where customers are normally allowed to go. An individual with a 
service animal may not be segregated from other customers.  


I have always had a clearly posted “no pets” policy at my establishment. Do I still 
have to allow service animals in? 
Yes. A service animal is not a pet. The ADA requires you to modify your “no pets” policy 
to allow the use of a service animal by a person with a disability. This does not mean you 
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must abandon your “no pets” policy altogether but simply that you must make an 
exception to your general rule for service animals. 


Am I responsible for the animal while the person with a disability is in my business? 
No. The care or supervision of a service animal is solely the responsibility of his or her 
owner. You are not required to provide care or food or a special location for the animal. 


What if a service animal barks or growls at other people, or otherwise acts out of 
control? 
You may exclude any animal, including a service animal, from your facility when that 
animal’s behavior poses a direct threat to the health or safety of others. For example, any 
service animal that displays vicious behavior towards other guests or customers may be 
excluded. You may not make assumptions, however, about how a particular animal is 
likely to behave based on your past experience with other animals. Each situation must be 
considered individually. 


Can I exclude an animal that doesn’t really seem dangerous but is disruptive to my 
business? 
There may be a few circumstances when a public accommodation is not required to 
accommodate a service animal — that is, when doing so would result in a fundamental 
alteration to the nature of the business. For example, when a dog barks during a movie, 
the animal can be excluded. 


If you have further questions about service animals or other requirements of the ADA, 
you may call the U.S. Department of Justice’s toll-free ADA Information Line at 800-
514-0301. 
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CHAPTER 7 


 


FAMILY LEAVE LAWS: OFLA & FMLA 


State and Federal Family Leave Laws 
The Oregon Family Leave Act (OFLA), enacted by the Oregon Legislature in 1995, and 
the federal Family and Medical Leave Act (FMLA), enacted by Congress in 1993, each 
require employers to provide eligible employees up to 12 weeks of protected leave during 
a leave year in certain qualifying situations.  


These laws set guidelines for employers and workers in the granting and taking of leave. 
Both OFLA and FMLA define various types of qualified absences and provide 
safeguards for employees who utilize protected leave. 


Employers may not treat OFLA or FMLA leaves as unexcused absences or disciplinary 
incidents under attendance policies, and employees have reinstatement rights when their 
protected leave ends. 


OFLA is enforced by the Civil Rights Division of the Bureau of Labor and Industries 
(BOLI). FMLA is regulated by the U.S. Department of Labor, Wage and Hour Division. 
Each of these agencies has adopted regulations for compliance and enforcement 
purposes. 


Following is a brief summary of the provisions of OFLA and FMLA. For further details 
about OFLA and FMLA, see the Bureau’s Family Leave Laws handbook.   


Provisions 
Both OFLA and FMLA allow employees at least 12 weeks of leave in a one-year period 
for the following: 


• The birth, adoption or foster placement of a child (parental leave).  


• To seek treatment or to recover from the employee’s own serious health condition, 
including pregnancy-related conditions (serious health condition leave). 


• To care for a family member with a serious health condition. FMLA defines 
family member as parent, child or spouse. OFLA includes the same relatives but 
also includes a parent-in-law or a same-sex domestic partner in the definition of 
family member.  OFLA also allows care for a sick child with an illness or an 
injury that is not a serious health condition but that requires home care (sick child 
leave). 


 


Both OFLA and FMLA provide time off for the serious health conditions of employees or 
their family members, or for the birth, adoption or foster care placement of a child.  Both 


 
99







Civil Rights Laws 


laws provide leave time to pregnant employees for prenatal and postnatal care.  Both give 
eligible employees the right to take up to 12 weeks of family leave per year, 


OFLA and FMLA also differ in important ways.  A few notable differences include:\ 


• Due to a recent change in federal law, FMLA now permits an eligible employee to 
take a combined total of 26 workweeks of leave during a single 12-month period 
to care for a family member who is serving in the military and has a serious injury 
or illness incurred in the line of duty while on active duty. 


• FMLA allows leave for any “qualifying exigency” occurring because an 
employee’s spouse, son, daughter or parent is on active duty in the military or has 
been notified of an impending call to active duty status in support of a 
contingency operation. 


• OFLA allows a covered employee up to 14 calendar days of leave for the 
impending call or order to active duty of a spouse or domestic partner. 


• OFLA entitles a pregnant employee 12 weeks of leave for pregnancy-related 
disabilities and an additional 12 weeks for any OFLA purpose. 


• Under OFLA, any employee who takes a full 12 weeks of parental leave (leave to 
care for and bond with a new child) may also use an additional 12 weeks of “sick 
child leave” for the child’s non-serious health condition requiring home care. 


OFLA and FMLA differ in many other ways, including the number of employees 
required for coverage, the length of employment required for eligibility, the definition of 
covered family members, the requirement for written designation of leave, and the statute 
of limitations periods. 


Despite these differences, the Oregon Legislature has expressly stated its intent that 
OFLA be as similar to FMLA as possible. ORS 659A.186 provides that OFLA “shall be 
construed to the extent possible in a manner that is consistent with any similar 
provisions” of FMLA.  Oregon law also states that OFLA leave must be taken 
concurrently with any leave taken under FMLA. 


Still, the differences between OFLA and FMLA can be complex for employers covered 
by both laws when tracking family leave. In some cases, depending upon the amount of 
hours worked and time period employed, an employee may be eligible under one law but 
not the other. In other cases, the type of leave taken may be covered under one law but 
not the other.  For EXAMPLE, OFLA allows sick child leave, but not leave for 
“qualifying exigencies” related to family members in the military, whereas FMLA does 
not provide for sick child leave, but allows leave for such “qualifying exigencies.”  In 
those cases, OFLA and FMLA leave runs separately and the employee may be entitled to 
more than 12 weeks of protected leave in a single year.  See the OFLA regulations at 
OAR 839-009-0220(1), stating that FMLA leave will count as OFLA leave only if the 
employee is eligible for OFLA leave.  For more information on tracking OFLA and 
FMLA leave, see the Bureau’s Family Leave Laws handbook.   


Covered Employers 
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Under OFLA, employers with 25 or more full or part-time employees in Oregon for 20 or 
more weeks in the year in which the leave will be taken or in the preceding year must 
provide OFLA leave. 


Under FMLA, employers with 50 or more employees for 20 or more weeks in the year in 
which leave will be taken or in the preceding year must provide FMLA leave.   


When determining coverage, count full-time and part-time employees on the payroll, 
employees on paid or unpaid leave, and leased or temporary employees.  Employers 
meeting both coverage standards are subject to both state and federal laws. When “dual 
coverage” exists, the employer must track both OFLA and FMLA.  Whenever the laws 
differ, the employer must apply the standard most beneficial to the employee.  


 
Employers with fewer than 25 employees are covered by neither law and may determine 
their own policies as to when and how to grant leave, provided those policies are 
administered in a nondiscriminatory manner.  Public (government) agencies and private 
elementary and secondary schools are FMLA-covered employers regardless of the 
number of employees employed.  29 CFR §825.104(a), §825.108. 
 
QUESTION: SMALL EMPLOYERS 
SMALLER FIRM NOT SUBJECT TO LEAVE LAWS MAY 
DETERMINE ITS OWN POLICY 
 
Q:  My wife is an attorney at a Portland law firm that has 14 employees. One of her 
colleagues is pregnant and wants to take four weeks of leave when the baby comes, but 
her request has been denied. Doesn’t this employee, who has worked full-time for the 
firm for several years, have the right to take pregnancy leave? 
 
A:  Not necessarily. Because your wife’s law firm only employs 14 people, it is not a 
covered employer under the Oregon Family Leave Act (OFLA) or the federal Family and 
Medical Leave Act (FMLA). This employer’s policy, not the leave laws, will determine 
when employees are entitled to leaves of absence. 
 
A small organization not covered under OFLA or FMLA is free to set its own leave rules, 
as long as it applies those rules in a non-discriminatory manner. For EXAMPLE, if a firm 
grants several weeks of leave to a male employee with a broken ankle, it should also 
grant a similar amount of leave to a woman who is temporarily incapacitated during 
pregnancy or after childbirth. Otherwise, the firm could be liable for pregnancy or sex 
discrimination. In addition, if an employee suffered an on-the-job injury or developed a 
disability covered under the Americans with Disabilities Act (ADA), the employer might 
have to grant leave under those laws. 
 
If your wife’s employer were subject to OFLA or FMLA, then a long-term employee like 
the one you describe would be entitled to 12 weeks of job-protected leave for various 
qualifying events, including pregnancy disability and parental leave (time for bonding 
with a new child). 
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In fact, under OFLA, a woman who uses pregnancy disability leave is entitled to 12 
additional weeks of OFLA leave in the same leave year, which could be taken for 
parental leave or another qualifying event, such as the serious health condition of a 
family member. 


Eligible Employees 
 
Under OFLA, employees must have been employed by a covered employer for at least 
the 180-day calendar period before the first day of the leave. Except for parental leave, 
employees must also have worked an average of 25 hours or more per week. There is no 
25-hours-per-week requirement for parental leave. 
 
Under FMLA, employees must have worked for a covered employer for at least one year 
total (need not be consecutive employment), must have worked 1250 hours in the year 
immediately preceding the leave, and must work at a location where there are at least 50 
employees within a 75-mile radius of the employee’s job site. 


The OFLA/FMLA Eligibility Gap 


An employee who has worked at least 180 days but fewer than 12 months may be OFLA-
eligible but is not FMLA-eligible.  OFLA leave taken by such an employee in the 
“eligibility gap” does not reduce the employee’s potential FMLA entitlement.  If the 
employee becomes eligible for FMLA later in the same leave year, the employee could 
be entitled to up to 12 weeks of additional FMLA leave if a qualifying situation arises. 


Length of Leave 


FMLA provides 12 weeks of leave in a 12-month period with one exception: An eligible 
employee who is the spouse, son, daughter, parent or next of kin of a covered member of 
the Armed Forces who is recovering from serious illness or injury sustained in the line of 
duty on active duty is entitled to up to 26 weeks of leave in a single 12-month period to 
care for the ill or wounded military service member. 29 U.S.C. 2612(a)(3). During the 
single 12-month period, if the eligible employee has other FMLA qualifying events (for 
EXAMPLE: he or she needs leave to care for his/her own serious health condition,) the 
eligible employee will be entitled to a combined total of 26 weeks of FMLA leave, no 
more than 12 weeks of which is for any qualifying reason other than to care for the ill or 
wounded service member.” 29 U.S.C. 2612(a)(4), 29 CFR §825.127(c)(3). 
 


OFLA limits employees to 12 weeks of leave in a 12-month period, except that (1) a 
woman using pregnancy disability leave may take an additional 12 weeks of OFLA leave 
during the same leave year, and (2) a man or woman who uses a full 12 weeks of parental 
leave may also use up to 12 weeks of sick child leave. Employees taking a full 12 weeks 
of OFLA parental leave are also entitled to up to an additional 12 weeks of sick child 
leave for the non-serious condition of a child. It is possible, although unlikely, that a 
female employee could receive as many as 36 weeks of OFLA leave in a year. 


OFLA Length of Leave Exception #1: Pregnancy Disability 
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This exception allows a woman to take pregnancy disability leave of up to 12 weeks, as 
well as an additional 12 weeks of protected OFLA leave during the same year. 


OFLA and FMLA both use the word “disability” to refer to this type of leave, and a 
variety of absences related to pregnancy incapacity may qualify for OFLA and FMLA 
leave. However, it is important to note that, since pregnancy is a temporary condition, it 
is not a covered disability that requires reasonable accommodation under the federal 
Americans with Disabilities Act or the Oregon disability statutes. 


Pregnancy disability leave covered under both OFLA and FMLA may include: 


• partial day or full-day absences for serious morning sickness; 


• periods of bed rest ordered by the pregnant employee’s physician 


• a reduced work schedule necessitated by pregnancy complications; 


• a routine prenatal visits to the doctor; and 


• leave following the childbirth, when the employee is still incapacitated (since 
pregnancy disability is defined to include incapacity due to pregnancy or 
childbirth). 


Under OFLA, an eligible female employee may take up to 12 weeks of pregnancy 
disability leave for any of these reasons and will still be eligible for up to 12 additional 
weeks of any type of OFLA leave in the same 12-month leave year. The additional 12 
weeks of OFLA leave may be taken before or after the pregnancy leave. The additional 
12 weeks of OFLA leave permitted under this exception may be used for any OFLA-
qualifying purpose. 


Although the employee will often opt to use the additional time for parental leave, she 
could also use the time for qualifying purposes such as caring for her father-in-law who is 
having heart surgery, her 6-year-old child who is home from school with the sniffles on 
Tuesday, her husband who was in a motor vehicle accident, or for her own serious health 
condition, such as a broken leg. In fact, she could take the additional 12 weeks of leave 
for another pregnancy-related incapacity or even a continuation of the same pregnancy-
related serious health condition. 


Under FMLA, a woman who uses 12 weeks for these pregnancy-related forms of serious 
health condition exhausts her FMLA entitlement for the year. 


OFLA Length of Leave Exception #2: Parental Leave 


The second exception that allows an employee more than 12 weeks of OFLA leave in a 
single year applies when either a male or female employee uses a full 12 weeks for 
parental leave. In such cases, the employee may also use up to 12 weeks of “sick child 
leave” for the non-serious health conditions of children requiring home care. 
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This exception is narrow. It only applies when an employee uses the full 12 weeks for 
parental leave and sick child leave is the only additional type of leave the employee is 
permitted to take. 


The requirement that the employee take a full 12 weeks of parental leave before the 
employee qualifies for up to 12 additional weeks of sick child occurrences is based on a 
strict interpretation of ORS 659A.162(2)(b), which states that an employee “who takes 12 
weeks of family leave within a one-year period” for parental leave “may take up to an 
additional 12 weeks of leave within the one-year period” for sick child leave. 


If an employee takes less than 12 weeks of OFLA parental leave, he or she is still entitled 
to use the balance of the 12-week entitlement for any other OFLA qualifying purpose, but 
will not qualify for an additional 12 weeks of OFLA sick child leave. For EXAMPLE, if 
a new mother takes only 8 weeks for OFLA parental leave and then chooses to return to 
work, she will still have 4 weeks of OFLA available that she can use for serious health 
conditions or sick child leave 


QUESTION: PREGNANCY LEAVES 


PREGNANT EMPLOYEE MAY HAVE RIGHT TO MORE THAN 12 
WEEKS OFF 


Q: We know that the Oregon Family Leave Act applies to our company, since we have 
recently grown and now have at least 25 employees working in Oregon. What we are 
still not clear on is how much leave pregnant employees are allowed to take. One of our 
employees, Megan, is pregnant and about to begin family leave because her doctor says 
she needs bed rest. Megan says the law gives her the right to 36 weeks of protected time 
off. Is that right? 


A: Possibly, but only in rare circumstances. OFLA generally allows eligible employees to 
take a maximum of 12 weeks off during the year when qualifying situations arise. There 
are two exceptions in OFLA, each of which allows up to 12 weeks of additional leave. 
Since a pregnant woman could potentially qualify under both of these exceptions, it is 
possible she could have the right to 36 weeks of protected time off work. 


OFLA allows an employee up to 12 weeks of leave during a 12-month leave year for any 
combination of the following reasons: 


• the employee’s own serious health condition (including an incapacity related to 
pregnancy); 


• the serious health condition of a family member; 


• “parental leave,” which is time off to care for and bond with a newborn baby, 
newly adopted child, or newly placed foster child; or 
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• “sick child leave,” which is time off to care for a child with a non-serious health 
condition that requires home care. 


• Oregon Military Family Leave which is time off for the spouse or same-sex 
domestic partner of a service member who has been called to active duty or 
notified of an impending call or order to active duty, or who is on leave from 
active duty during a period of military conflict. 


Assuming Megan has worked for you long enough to be eligible for OFLA leave, she is 
entitled to take up to 12 weeks of protected leave for her pregnancy disability. That 
includes time off when she is physically incapacitated from working – not only during the 
pregnancy, but also following the delivery when she is recovering from childbirth. The 12 
weeks for pregnancy disability may also include intermittent absences due to morning 
sickness or for routine prenatal doctor visits. 


The first exception to the 12-week maximum rule is that a female employee who uses any 
pregnancy disability leave is entitled to take up to 12 more weeks of leave during the 
same leave year for any OFLA-qualifying reason. That additional 12 weeks could be used 
for the serious health condition of a family member, parental leave, sick child leave, 
Oregon Military Family Leave or even a continuation of the woman’s pregnancy 
disability. 


The second exception to the 12-week maximum rule is that both male and female 
employees who use a full 12 weeks of parental leave may still use up to 12 weeks of sick 
child leave during the same leave year. 


Putting these two exceptions together, if Megan were to take a full 12 weeks of OFLA 
pregnancy disability leave, followed by a full 12 weeks of parental leave, followed by 12 
weeks’ worth of non-serious sick child incidents, she could reach the maximum 36-week 
level. It is possible, but unlikely, as OFLA leave is generally unpaid leave and many 
employees cannot afford to take 36 weeks off work even when the law permits it. 


QUESTION: LENGTH OF LEAVE 


EMPLOYEES GET MORE THAN 12 WEEKS OF OFLA LEAVE 
BUT ONLY IN CERTAIN CASES 


Q:  If an employee used only 4 weeks of her pregnancy leave, gave birth to premature 
twins, and used 12 weeks of her parental leave, would she then be entitled to use 8 
weeks of additional OFLA leave for her twins’ serious health condition? 


A:  No. Under OFLA, which applies to companies with 25 or more employees in Oregon, 
an employee who uses pregnancy disability leave may use 12 additional weeks of OFLA 
leave in the same leave year. In your EXAMPLE, however, the employee has already 
used up that 12 additional weeks for parental leave and is not legally entitled to extra time 
for serious health conditions during the same leave year. Of course, in this case, an 
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employer may choose to be more generous than the law requires and grant additional 
leave without pay. 


Following the full 12 weeks of parental leave, the employee is permitted additional time 
off for “sick child leave,” but that type of leave only applies to the non-serious condition 
of a child requiring home care. Exampless include a child with a cold, flu or ear infection. 


However, what many employers do not realize is that the time immediately following 
delivery of the child is not necessarily parental leave. This period may instead be 
designated as pregnancy disability leave, as the woman is sometimes incapacitated for 
four, six or even eight weeks, depending on the doctor’s determination. The employee 
may choose to characterize this time as pregnancy disability leave so that she will still be 
eligible for 12 additional weeks of leave beyond the date she is released for work by the 
doctor. The additional 12 weeks may be used for any OFLA purpose, including parental 
or serious health condition leave. In your EXAMPLE, this option would extend the 
employee’s leave time. 


QUESTION: LENGTH OF LEAVE 


PARENTS WHO WORK FOR SAME EMPLOYER SUBJECT TO 
SPECIAL RULES —PARENTAL LEAVE 


Q: Is it true that parents who work for the same employer are each entitled to 12 weeks 
of parental leave when they have a newborn child? I thought that was the case but my 
colleague heard somewhere that parents who work for the same employer only get a 
combined total of 12 weeks of leave under those circumstances. 


A: It depends on whether OFLA or FMLA applies. 


Under FMLA, a husband and wife working for the same employer may be limited to the 
aggregate of 12 weeks in a leave year for parental leave, for placement of a son or 
daughter with the employee for adoption or foster care, or to care for the child after 
placement. When using parental leave, a husband and wife are limited to a combined total 
of 12 weeks during the year after their child’s birth or within one year of an adoption or 
foster child placement. For EXAMPLE, the wife could choose to take eight weeks of 
FMLA parental leave, and the husband who works for the same employer could choose to 
use the remaining four weeks. 


This limitation on the total weeks of leave applies to leave taken for the reasons stated 
above, so long as a husband and wife are employed by the “same employer.” It even 
applies when the spouses are employed at two different operating divisions of the same 
company or at two different worksites of the same employer when those worksites are 
located more than 75 miles from each other. However, if one spouse is ineligible for 
FMLA leave, the other spouse is entitled to a full 12 weeks of FMLA leave. 


When the husband and wife both use a portion of the total 12-week FMLA leave 
entitlement for one of the purposes stated above, they will each be entitled to the 


 
106







Civil Rights Laws 


difference between the amount he or she has taken individually and 12 weeks for FMLA 
leave for another qualifying reason. For EXAMPLE, if each spouse took 6 weeks of leave 
to care for a healthy, newborn child, each could use an additional 6 weeks due to his or 
her own serious health condition or to care for a child with a serious health condition. 
Many state pregnancy disability laws specify a period of disability either before or after 
the birth of a child; such periods are considered FMLA leave for a serious health 
condition of the mother and are not subject to the combined limit. 


Under OFLA, parents working for the same employer may each take a full 12 weeks of 
parental leave. Unlike FMLA, OFLA limits parents’ rights to take parental leave 
concurrently ORS 659A.162(3). When the leave is covered under OFLA only, an 
employer may require employees who are family members to stagger their parental leave 
time. However, when OFLA and FMLA contain similar provisions, employers covered 
by both OFLA and FMLA must apply the law most beneficial to the employees. In the 
case of parental leave, FMLA regulations limit the husband and wife to 12 weeks of 
parental leave in the aggregate, but OFLA entitles each to 12 weeks parental leave. OFLA 
allows employers to refuse concurrent leave, but FMLA allows concurrent leave. When 
leave is FMLA covered, the result is that the husband and wife could choose to take 
concurrent parental leave until they exhaust their aggregate 12 weeks of FMLA leave. 
After that, OFLA entitles them, should they choose to do so, to take a combined total of 
12 weeks additional parental leave separately. 


QUESTION: PARENTS OR FAMILY MEMBERS WHO WORK FOR 
SAME EMPLOYER SUBJECT TO SPECIAL RULES — SERIOUS 
HEALTH CONDITION LEAVE 


Q:  Is it true that family members who work for the same employer may be limited to 12 
weeks of family leave for reasons other than parental leave and may be required to take 
concurrent leave? 


A: Again, it depends on whether OFLA or FMLA applies. 


Under FMLA, a husband and wife working for the same employer may be limited to the 
aggregate of 12 weeks in a leave year to care for an employee’s parent with a serious 
health condition (29 CFR 825.120(a)(3). 


OFLA does not specifically address the rights of a “husband and wife,” but does speak to 
the issue of “two family members” working for the same covered employer. OFLA, 
unlike FMLA, does not limit the amount of leave such employees may take, but does 
limit their right to take leave concurrently. 


In other words, under OFLA, the two family members (or spouses) could each take 12 
weeks of leave for covered events, but may be required to take leave at different times. 
Exceptions to this requirement are: 


• When one employee needs to care for the other employee who is suffering from a 
serious health condition; 
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• When one employee needs to care for a child who has a serious health condition 
while the other employee is also suffering a serious health condition; 


• When both family members are suffering from a serious health condition; or 


• When the employer allows the two family members to take concurrent leave. 
 
QUESTION: EXHAUSTION OF LEAVE 
APPLY NORMAL ATTENDANCE POLICIES AFTER LEAVE ENDS 
 
Q: What happens when family leave is exhausted and the employee still can’t return to 
work? 
 
A: You should apply your normal absenteeism or leave policies to determine if you will 
allow extra time off. Once the 12 weeks of OFLA and FMLA leave have been exhausted, 
further absences may be treated as disciplinary incidents. 
After the conclusion of family leave, you can begin applying your attendance rules, so 
long as the absences counted as OFLA and FMLA leave are in no way counted against 
the employee or used as a basis for disciplining the employee. An employee who has 
taken OFLA and FMLA leave should be in no worse position because of taking leave. 
 
Note that other laws, such as injured worker reinstatement statutes and the Americans 
with Disabilities Act, may provide additional protected time off beyond the 12 weeks of 
family leave, so it is important to consider whether the employee is covered under such 
laws before taking any disciplinary measures. 
 
Finally, the federal Pregnancy Discrimination Act requires that employees absent for 
pregnancy-related disabilities be treated at least as favorably as the employees absent for 
other short-term disabilities. Oregon’s sex discrimination laws that cover pregnancy 
disability also prohibit the different treatment of employees in such 
 
 
Requesting Leave 
 


Under both OFLA and FMLA, employees are required to notify employers that they need 
to take family leave and to provide some information about the condition for which they 
are taking or propose to take leave, depending on whether the leave is foreseeable or 
unforeseeable. The chart below describes the employee notification requirements in 
OFLA and FMLA 
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How Much Notice Must Employees Give Before Taking Leave? 
NATURE OF LEAVE OFLA 


NOTICE REQUIRED 
BY EMPLOYEE 


FMLA 
NOTICE REQUIRED 


BY EMPLOYEE 
Foreseeable Leave Employers may require 


up to 30 days advance 
written notice. Employee 
must follow employer’s 
policy. 


An employee must 
provide the employer at 
least 30 days advance 
notice before FMLA 
leave is to begin if the 
need for the leave is 
foreseeable based on an 
expected birth, placement 
for adoption or foster 
care, planned medical 
treatment for a serious 
health condition of the 
employee or of a family 
member, or the planned 
medical treatment for a 
serious injury or illness of 
a covered servicemember. 


Foreseeable Leave Less 
than 30 Days in 


Advance 


If 30 days notice is not 
possible, employees must 
give as much notice as is 
practicable. Any written 
notice requirements 
should be flexible. 


The employee must give 
notice as soon as 
practicable considering 
circumstances - within 
one or two business days 
of when the need for 
leave is known. The 
determination of when is 
practicable must take into 
account individual facts 
and circumstances. 


Unforeseeable or 
Emergency Situations 


Employees are required to 
give oral or written notice 
within 24 hours before or 
after starting leave. 
Employer may require 
written notice within 
three days after the 
employee’s return to 
work. 


It should generally be 
practicable for the 
employee to provide 
notice of unforeseeable 
leave within the time 
prescribed by the 
employer’s usual and 
customary notice 
requirements applicable 
to such leave. 
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Consequence for Failure 
to Give Timely Notice of 


Foreseeable Leave 


Employers may reduce 
employee leave by up to 
three weeks or take 
disciplinary action 
consistent with the 
employer’s policy 


Employers may delay 
coverage until up to 30 
days after notice was 
received 


 OAR 839-009-0250. 29 CFR §825.302 - .304. 
 


Practice Tips: 
 


• In emergencies, notice may be provided by the employee or any other person 
providing information on the employee’s behalf, such as a family member. 
 


• No “magic words” are required under OFLA or FMLA. The employee need only 
describe the situation that exists. It is then the employer’s obligation to inquire 
further to obtain enough information to determine whether a qualifying situation 
exists. 
 


• It is prudent to provide at least some minimal training to employees so that they 
understand their obligation to provide notice and understand why the employer is 
required to inquire about the reasons for their absences. 
 


• In emergency situations where leave is unanticipated, OFLA states that employers 
may require employees to provide written notice within three days after returning 
to work. 
 


• As part of their leave tracking efforts, employers may choose to require 
employees to complete a leave request form before taking OFLA or FMLA leave. 
Note that this type of form is not required, but it may aid supervisors in 
communicating key information to the human resources staff that often track and 
designate family medical leave. 
 


• An employer may waive employees’ FMLA notice requirements. 


Failing to Give Notice 
 


If the employee fails to give the required notice, FMLA allows the employer to delay the 
commencement of leave by up to 30 days. OFLA allows the employer to reduce the leave 
period by up to three weeks (or to follow the FMLA rule when both state and federal laws 
apply), or to discipline the employee pursuant to a consistent policy. 


Medical Verification 
 
Employers may require that employees who give notice of intent to take family leave (for 
any purpose other than for childbirth or adoption) provide medical verification of the 
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need for leave. Once the employer makes a written request for medical certification, the 
employee must provide it within 15 days.  


A special rule applies with respect to OFLA sick child leave. For this type of leave, an 
employer may only require a doctor’s note beginning with the fourth day (or part of day 
or incident) of leave during a leave year. The employer may not require any medical 
verification for the first three incidents of OFLA sick child leave during a leave year.  


When an employer does require a doctor’s note, examination or medical certification to 
verify the need for any OFLA or FMLA leave, the employer must pay any costs not 
covered by an insurance or other medical plan, consistent with ORS 659A.306.   


 


QUESTION: MEDICAL VERIFICATION 
EMPLOYER ENTITLED TO INQUIRE ABOUT LEAVE TO 
DETERMINE PROPER DESIGNATION 
Q: My doctor took me off work for two weeks because of stress and depression. I 
brought my supervisor a note releasing me from work and asked to use paid leave for 
the two-week period, since I have over 300 hours of accrued sick leave. My employer is 
demanding more specific information from the doctor and saying they will probably 
charge my absence as “family leave.” I feel it’s an invasion of my privacy to require 
more medical information when I’ve already provided a doctor’s note. Can my 
employer legally count this time against me for family leave even though I only 
requested sick leave? 
A: Your employer doesn’t have the right to invade your privacy when it comes to medical 
issues, but it does have the right to make medical inquiries whenever they are “job-
related and consistent with business necessity.” An employer covered by OFLA and 
FMLA is entitled to require sufficient medical verification to determine if your absence is 
for a qualifying family leave reason. 


An absence related to stress and depression may or may not qualify as a “serious health 
condition” leave under OFLA and FMLA, depending upon whether you are incapacitated 
for more than three days, whether you must see a doctor two or more times, or whether 
the condition qualifies under another category such as a “chronic” condition. 


If you do have a qualifying serious health condition, your employer is entitled to 
designate your absence as family leave and count the time towards your 12-week 
entitlement, even though you haven’t specifically requested OFLA or FMLA leave. 
Although the family leave designation may seem like a punishment to you, it actually 
benefits and protects you in a number of ways. 


When you are on a family leave, the employer may not count the absence against you or 
discipline you for excessive absenteeism. That is not necessarily the case when you are 
just taking sick leave, as employees can be disciplined or terminated for excessive sick 
absences or “abuse of sick leave.” You also have reinstatement rights to your job at the 
end of family leave, and under FMLA you have the right to have your group health 
insurance coverage continued throughout the leave. Even though family leave is an 
unpaid leave, generally, you can use available paid leave concurrently with an OFLA or 
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FMLA absence. In addition, as of January 1, 2008, employers are required to allow 
employees on OFLA to use any accrued sick leave for that purpose, even if they might 
not otherwise be eligible for sick leave under the employer’s policy. 


The U.S. Department of Labor has created a four-page medical verification form that 
employers may use to help determine whether an employee’s medical condition qualifies 
as a serious health condition under FMLA. The doctor answers a series of questions on 
the form and indicates whether the individual’s condition qualifies under any one of six 
categories. The employer is entitled to seek the information outlined on this form, but 
could be violating the Americans with Disabilities Act and invading your privacy if it 
asks questions that are not job-related and that go beyond the information necessary for 
medical verification. 


Since the “serious health condition” definitions under OFLA and FMLA are very similar, 
employers can use the Department of Labor form for verification purposes for both laws. 


Designating the Leave 
The law does not require employers to inform employees that leave is being counted 
towards the OFLA entitlement, although this is highly recommended.  As of February 
2010, however, employers are required to notify employees within 5 days whether the 
employee is eligible for OFLA leave and whether the event qualifies for protected leave 
under OFLA. 


An employer must designate all FMLA leave with a written notice issued to the employee 
within two business days, if feasible, from the time the employer has notice of the leave. 
(The U.S. Department of Labor has created a prototype form of notice, Form WH-381, 
which meets the requirements of the FMLA regulations.) See the Bureau’s Family Leave 
Laws handbook for more information. 


Wages/Benefits During Leave 
Generally, family leave is unpaid. However, employees have the right to use accrued paid 
vacation time during leave.  


Under OFLA, employees using leave are allowed to use any accrued sick leave, even if it 
would not normally be available under the employer’s policy. Employers may require 
employees to use particular accrued leave balances and dictate the usage so long as 
employers notify employees of this requirement before foreseeable leave is taken or 
within two days of unforeseeable leave.   


 


EXAMPLE: Company XYZ allows the use of sick leave in case of the employee’s illness 
or injury. Under OFLA, the company would nevertheless be required to allow a healthy 
employee to use accrued sick time during a leave even if it is for a family member’s 
serious health condition. For all other purposes, the use of sick leave is governed by the 
employer’s policy or collective bargaining agreement. 


Benefits the employee received or was entitled to before starting leave must be restored 
in full when the employee returns (except for those benefits used while on leave), unless 
those benefits have been eliminated or altered for similarly situated employees. 


 
112







Civil Rights Laws 


QUESTION: DESIGNATING LEAVES 
EMPLOYEE’S FAMILY LEAVE AND PAID SICK LEAVE OFTEN 
OVERLAP 
Q: Our employee, Martha, claims we are violating the law by forcing her to use family 
leave. Martha’s mother is undergoing major surgery and the doctors say she will be 
confined to bed and recuperating for at least 12 weeks. Martha told us she intends to 
take the entire 12 weeks off to care for her mother. 


Our store is part of a national office supply chain and Martha has been with the 
company full-time for more than seven years. We know that means she has the right to 
take 12 weeks of leave. So we approved Martha’s request for time off and told her we 
would count it as family leave. 


That is where the dispute began. Our generous sick leave plan allows employees to use 
sick leave to care for family members, and Martha has over 500 hours of accrued paid 
leave. She insists she has the right to use the paid sick leave instead of family leave. 
What does the law say? Who decides when family leave is taken or whether it is paid 
leave? 
A: As an employer, you are entitled to designate an absence as family leave as soon as 
there is a qualifying event. OFLA and FMLA only provide for unpaid leave, but when an 
employer offers paid leave benefits, the employees are entitled to use any accrued leave 
time for family leave purposes. Family leave often runs concurrently with various types 
of paid leave. Whether an employee can use paid leave during the family leave depends 
on the kind of leave and, to some extent, your company policies. 


Martha has given you notice of a qualifying leave event — the serious health condition of 
her mother. She has the right to use 12 weeks of family leave for that purpose, and you 
have the right to designate this 12-week absence concurrently as OFLA and FMLA leave. 
OFLA and FMLA guarantee Martha protected time off to care for her mother, meaning 
that she cannot be disciplined for the absence and must be reinstated at the end of the 
leave. 


Although family leave is not a paid leave, OFLA and FMLA permit an employee to use 
accrued paid leave during family leave. If Martha has accrued paid vacation leave or any 
other paid leave you offer in lieu of vacation leave, she is entitled to use that leave during 
her family leave.  


Additionally, Martha is entitled to use her paid sick leave during her OFLA leave, 
regardless of your policy. Under FMLA, she may use her accrued paid sick leave as long 
as it is consistent with your regular sick leave policy. Your policy may require her to 
exhaust the paid leave. 


It is not Martha’s choice to save her family leave for some future date. Rather, it is your 
responsibility as an employer to track and designate family leave. Martha seems to think 
you are punishing her by counting this time as family leave. It may help if you explain to 
her that the family leave designation actually benefits her. Her absence will be legally 
protected, she will have reinstatement rights, and she will have the right under FMLA to 
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continuation of her group health insurance for the entire leave period — guarantees 
which sick leave policies alone often do not provide. 


Health Insurance 
Under OFLA, employers are not required to continue health insurance coverage during 
an employee’s OFLA leave, but are required to reinstate the employee to the former 
position with the same benefits (i.e., the health insurance must offer the exact coverage) 
as before the leave commenced. Employers may find that it is more cost-effective to 
continue insurance benefits during an OFLA leave than to reinstate the insurance and pay 
higher premiums for a lapse in coverage. 


If an employer pays any part of the employee’s share of health or other insurance 
coverage while an employee is on family leave, the employer may deduct up to 10 
percent of the employee’s gross pay each pay period after the employee returns to work 
until the amount is repaid.  


If the employee fails to return to work after leave, the employer may use any legal means 
to recover the amount paid toward the employee’s benefits. However, if the employee 
does not return because of conditions that would qualify the employee for leave or for 
other reasons beyond the employee’s control, the employer may not recoup the cost. 


Under the FMLA, the employer must continue an employee’s group health coverage 
throughout the 12 weeks of FMLA leave. If the employer normally pays 100 percent of 
the premium, the employer must continue to do so during the FMLA leave. If the 
employee normally contributes a portion of the premium, then the employer can require 
the employee to continue contributing the same portion during the FMLA leave. 


Reinstatement 
Under both OFLA and FMLA, employers must return the employee to the position held 
before leave was taken, with one major exception. Under OFLA, the employer must 
return the employee to the same position when the leave commenced, regardless if the 
employer has hired a replacement worker.  FMLA only requires that the employer to 
reinstate the employee to the same position or to an equivalent position.  In cases where 
an employer is covered by both FMLA and OFLA, the employer must apply the OFLA 
standard and return the employee to his original position.   


 


If the position has been eliminated, the employer must restore the employee to an 
available equivalent position.  The definition of “equivalent” is different under OFLA and 
FMLA.  Under OFLA, an equivalent position is one that is the same as the former 
position in as many aspects as possible.  FMLA considers an equivalent position as one 
that is virtually identical to the employee’s former position in terms of pay, benefits, and 
working conditions, including privileges, perquisites and status.   


A position that does not meet the definition of “equivalent” under FMLA may 
nevertheless be considered equivalent under OFLA if it is the available position that most 
closely matches the employee’s former job. For EXAMPLE, while a teacher is on family 
leave, the district eliminates his job due to a budget shortfall (legitimate business reason). 
The only available job is assistant director of student activities, for which the teacher is 
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qualified but that has a much lower salary and fewer benefits. Under OFLA, the 
employee is entitled to be reinstated to an available, equivalent position, and the assistant 
director position will qualify if it is the most similar to the teacher’s former job. Under 
FMLA, there is no duty to reinstate the employee if the employee’s job has been 
eliminated for a legitimate business reason. The employer must follow the more generous 
OFLA provision and reinstate the employee to the assistant director position. 


OFLA also has no “key employee” concept, so employers covered under OFLA may not 
refuse to reinstate an employee on this basis, even in the rare situation when the 
individual qualifies as a “key employee” under FMLA. Although OFLA must be 
construed consistently with FMLA when the laws contain similar terms, OFLA is 
completely silent on the topic of “key employees.” Therefore, employers may utilize this 
provision only for FMLA leaves that are not also covered by OFLA. 


 


Note: Reinstatement to the former position is not necessary if the employee has 
voluntarily and without coercion agreed to take another position.  


FMLANSWER: Employers must return the employee to the position held before leave 
was taken or to an equivalent position. 


 


QUESTION: LAYOFF AFTER REINSTATEMENT 
RETALIATORY LAYOFF PROHIBITED 
 


Q: Do I still have to reinstate an employee who, but for taking family leave, would 
otherwise be terminated or laid off? 
A: As long as the employer is not acting in retaliation for the employee having taken the 
leave, the reinstated employee may be held to the same standards as other employees, and 
may also be subject to the same layoff system or termination. 


Of course, it is always somewhat risky to lay off or terminate an employee soon after the 
employee has engaged in any legally protected activity such as invoking family leave, 
since the timing of events may appear retaliatory to the employee, and, in the worse case 
scenario, to third parties such as administrative agency investigators or jury members. 
Therefore, it is prudent for an employer to seek legal advice in such situations. 


The employer should also maintain good documentation of the nondiscriminatory criteria 
used to select employees for layoff, which could include seniority level, production level, 
job category, work shift, and a variety of other job-related factors. 


Interaction Between Federal and State Leave Laws 
If an employee leave is covered under both OFLA and FMLA, leave time can be counted 
against both the federal and state entitlements.  


EXAMPLE: An employee wishes to take leave to care for his seriously ill father. That 
leave is covered under both OFLA and FMLA, and the time off may be simultaneously 
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counted against the employee’s OFLA and FMLA leave allotment. However, if the 
employee’s father-in-law then became sick, any remaining leave time could only be 
counted against the OFLA entitlement, since that kind of leave is not covered under 
FMLA. 


Employers counting a leave under both federal and state law must be sure that the 
employee is receiving the most generous provision of the two laws.  


EXAMPLE: OFLA’s reinstatement requirements are stricter than FMLA’s. Therefore, 
upon returning from a leave covered concurrently under OFLA and FMLA, the employer 
must return the employee to the same position held at the time the leave began (and not 
merely an equivalent position). 


More information on the interaction between OFLA and FMLA and the tracking of leave 
under both systems is available in the Bureau’s Family Leave Laws handbook.   


Required Postings 
Each covered employer must display the required OFLA and FMLA notices in an area 
accessible to and regularly frequented by employees in each building or work site where 
employees are located. See the Bureau’s Family Leave Laws handbook for the state and 
federal posters. You can also download the OFLA poster, FMLA poster, and other 
required posters from the BOLI website at 
http://www.oregon.gov/BOLI/CRD/C_Postings.shtml.  


INTERPLAY OF OREGON AND FEDERAL LEAVE LAWS 
QUESTION: OFLA — FMLA DIFFERENCES 
OREGON AND FEDERAL LEAVE LAWS ARE NOT IDENTICAL 
 
Q: Our company has 63 employees working in several states, including Oregon. We’ve 
been covered by the federal Family and Medical Leave Act (FMLA) for three years 
now, ever since we hit 50 employees. However, we have not had to follow the Oregon 
Family Leave Act (OFLA), because we’ve had fewer than 25 employees working in 
Oregon. Recently, we’ve hired several new Oregon employees, and we’re quickly 
approaching the 25-employee threshold. Since OFLA as well as FMLA will soon apply 
to us, what differences should we be aware of? 
 
A: The Oregon and federal family leave laws are similar, but there are many significant 
differences between them. You’ve already pointed out one major difference between the 
laws, namely the number of employees required for employer coverage. OFLA applies to 
employers with 25 or more employees in Oregon, and FMLA applies to employers with 
50 or more employees anywhere in the country. 


In general, OFLA and FMLA allow an eligible employee to take up to 12 weeks of 
protected leave during a 12-month period. Leave may be taken for the employee’s serious 
health condition, the serious health condition of a family member, or parental leave – 
bonding time with a newborn baby, newly-adopted child, or newly-placed foster child. 
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The Oregon law is broader in its coverage in a number of ways, including that it allows 
time off for “sick child leave,” when an employee stays home to provide care for a child 
with a cold or other non-serious health condition. 


Also, the OFLA eligibility period for employees is shorter than under federal law. An 
employee must work 12 months and 1250 hours to become FMLA-eligible, but can 
become eligible for OFLA leave after just 180 days and an average of 25 hours of work 
per week. For OFLA parental leave, there is no hourly requirement at all; the employee 
will be eligible for parental leave as long as you have employed him or her for 180 days. 


Another key difference between the laws is that OFLA’s definition of “family member” is 
broader than FMLA’s. The federal law allows leave only for the parent, spouse, or child 
of your employee, but the Oregon regulations also allow time off for a parent-in-law or a 
same-sex domestic partner or a parent or child of a same-sex domestic partner, or a 
grandparent or grandchildwith a serious health condition. 


OFLA and FMLA leave usually run concurrently. However, when an absence is covered 
under only one of the laws, you must track OFLA and FMLA separately, and the 
employee may be eligible for more than 12 weeks of leave. 


Yet another distinction between OFLA and FMLA is the total amount of leave permitted. 
FMLA generally allows for a maximum of 12 weeks of leave per year, but the Oregon 
law contains some exceptions under which an employee can take more than 12 weeks of 
OFLA leave in a year. A female employee who uses any OFLA leave for pregnancy 
disability may take another 12 weeks of OFLA leave during the same year. Also, a man or 
woman who uses a full 12 weeks of OFLA parental leave may take up to 12 more weeks 
for OFLA sick child incidents. 


At the conclusion of FMLA leave, the federal law permits the employer to reinstate an 
employee to the same job or to an equivalent job. The Oregon law, however, sets a more 
stringent standard, requiring the employer to reinstate an employee to the same job the 
employee held at the time OFLA leave began. When an employee’s leave is covered 
under both laws, Oregon employers must follow the stricter state standard for 
reinstatement. 


There are many other differences between OFLA and FMLA, and the overlap of these 
laws often raises complex tracking issues. Frequently, employees using OFLA and FMLA 
leave for their own serious health condition are also protected under state injured worker 
laws and state and federal disability laws, so employers must also comply with the 
requirements of those laws, when they apply. 
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CHAPTER 8 
 
 
OTHER PROTECTED LEAVES 
 
 
Militia and Military Service 
 
It is an unlawful employment practice for Oregon employers to refuse to grant a leave of 
absence to an employee who is a member of the organized militia of this state and is 
called into active service by the governor under ORS 399.065. Employers must give such 
an employee a leave of absence until release from active service permits the employee to 
resume employment. ORS 399.235. 
 
EXAMPLE: If the governor orders the state national guard to provide assistance in a 
natural disaster (for EXAMPLE, flooding or earthquakes), members who are called out 
must be returned to their jobs. Whether vacation or other paid leave is given is up to the 
employer’s policy.  
 
QUESTION: MILITARY LEAVE 
JOB PROTECTIONS APPLY DURING EMPLOYEE’S MILITARY 
SERVICE 
 
Q: We have 60 employees in Oregon, and one of them who is in the Army Reserve was 
just called to active military duty. What are our obligations with regard to continuing 
this employee’s benefits and holding her job? 
 
A: Both Oregon and federal laws provide protection for employees on military leave, and 
all Oregon employers are covered by these laws.  
 
A state law provides protection to an employee in the Oregon National Guard who is 
called to active duty. This law applies only when the governor orders your employee into 
service in cases such as disaster or riots. The law doesn’t require you to pay an employee 
during such an absence, but does require you to restore her to work when she is released 
from service.  
 
Although the Oregon law is narrow, there’s a federal law which also applies to you and 
which is much broader. That federal law is the Uniformed Services Employment and Re-
employment Rights Act (USERRA). Signed into law in 1994 by President Clinton, the 
act revised the veterans reemployment rights law that had been in place since 1940.  
The act doesn’t apply to state call-ups of the National Guard for riots or disaster relief, 
but it does protect employees in almost every other type of uniformed military service. 
The federal act applies to both voluntary and involuntary military service, either in peace 
or war. The law covers leaves for active duty and training duty. All employees are 
protected under this law, with the exception of temporary employees.  
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The act makes it illegal to discriminate in any way against an employee who volunteers 
for or is called for military leave. This means, for EXAMPLE, that employers should not 
ask in a job interview or on a job application about potential military service obligations.  
Under USERRA, employers must generally grant an employee military leave for up to 
five years and must restore the employee to work at the conclusion of the leave, if the 
employee has made a timely request for reinstatement, and if the employee was not 
dishonorably discharged. 
 
While on military leave, an employee may not be forced to use accrued vacation pay, but 
may elect to do so. You must continue providing your company’s insurance coverage 
when an employee is on military leave for less than 31 days. An employee on military 
duty for more than 30 days must be allowed, at her expense, to continue her insurance 
coverage under your plan for up to 18 months. 
Upon completing her military service, your employee has the right to return to her same 
job or one that’s equivalent. You’re required to reinstate her with the same seniority, pay 
and benefits she would have had if she had remained continuously employed and never 
missed work for military service. If you offer group health insurance, you’re required to 
reinstate the employee with the same level of coverage when she returns from military 
leave, without imposing any waiting period. 
 
Since you’re a larger employer with 25 or more employees in Oregon and 50 or more 
employees in the U.S., you’re covered by both the Oregon Family Leave Act (OFLA) 
and the federal Family and Medical Leave Act (FMLA). The U.S. Department of Labor 
has issued a press release with regard to military service and FMLA eligibility. The 
agency advises employers that USERRA protects FMLA rights for the many thousands 
of individuals who have been called to active duty since the September 11 attacks.  
To qualify for FMLA leave, an employee must have worked 1250 hours in the preceding 
12-month period. The Labor Department advises that the months and hours your 
employee would have worked for you but for her military leave must be counted when 
determining her FMLA eligibility. This means that she may be eligible for family leave 
immediately upon her return from military service. 
 
For more information on USERRA, check with the Department of Labor’s Veterans 
Employment and Training Service at (503) 947-1490 or on the internet at 
www.dol.gov/vets or http://www.dol.gov/elaws/userra.htm.   
 
Military Leave and Reemployment Rights Q & A 
Employees taking time off for military duty or who wish reinstatement to their former 
jobs when they return are protected by federal law. One type of leave allows current 
employees time off for active duty or to comply with “reserve training obligations,” such 
as the Army Reserve or National Guard duty. Returning veterans are also guaranteed 
reinstatement rights in most cases. The following are the most frequently asked questions 
about military leave. 
 
Which employees are covered by the federal law on military leave? 
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Employees who leave employment in “other than a temporary position” for the purpose 
of military training, service or examination. The phrase “other than a temporary position” 
has been interpreted broadly by the courts and includes part-time, seasonal and temporary 
employment when the work was to be continuous for an indefinite period or regularly 
recurs. 
 
Which employers are covered by this law? 
 
All employers are covered. 
 
How long can an employee take military leave and still be eligible for 
reemployment? 
 
A returning veteran cannot have served more than five (5) years on active duty since 
leaving the job to which the veteran requests reinstatement. There is no time limit on the 
amount of time reservists spend in training. 
 
What must the returning veteran do to obtain his or her reemployment rights? 
 
Veterans and reservists returning from active duty must notify their former employers of 
their intention to resume their former jobs within ninety (90) days of release from duty. 
Reservists and guardsmen returning from training must inform their employers of their 
training obligations and report back at the next regularly scheduled working period. No 
particular form of notification is required by the law. 
 
Does the employer have to create a position for the returning veteran? 
 
No. An employer is not required to create a “new” position in order to reemploy the 
veteran, if the new job would be useless if there was a reduction of the work force. If the 
job still exists, the employer must give the job back to the returning veteran even if a 
replacement has been hired. The courts have held that the employer should reinstate the 
veteran or reservist, even if the replacement employee may be disadvantaged. 
 
What are veterans’ or reservists’ reemployment rights? 
 
The veteran or reservist is to be re-employed in the same position or a position of “like 
seniority, status and pay,” as if he or she had remained on the job instead of performing 
military service. The alternate position of “like seniority, status and pay” is given when 
the returning veteran is physically disabled from performing the former job by the 
military service. 
 
What about the employee’s seniority during the time of military leave? 
 
If a seniority system exists, the employer must treat returning veterans as though they 
continued to accrue seniority during their military service. 
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What about pay rates, vacations, holidays and promotions? 
 
Pay and fringe benefits may not be denied or reduced due to military leave. An employer 
may not require a reservist or National Guard member to use his or her accrued vacation 
leave time for military training. For EXAMPLE, if the employee would have received a 
five (5) percent pay increase based on time at the job, the employee would still receive 
the raise since military service is counted as if he or she never left the job. 
 
May an employer require a worker to give notice of leaving a job to go on active 
duty in the military service? 
 
No. The worker is not required to notify the employer that military service is the reason 
for leaving a job. 
 
Can I discharge a veteran during his or her military service? 
 
No. Additionally, once the veteran is re-employed, the employer cannot discharge the 
veteran except for cause, for one (1) year or six (6) months in the case of a reservist. 
Can I refuse to hire someone who is a reservist or member of the National Guard? 
No. The Veterans’ Reemployment Rights Law was amended in 1986 to forbid refusal to 
hire someone because of such responsibilities, along with the former prohibitions against 
discrimination. 
 
Whom should I contact if I need more information? 
 
Contact the US Department of Labor, Veterans’ Employment and Training Program 
(VETS), Employment Division Central Office, Employment Building, 875 Union Street, 
N.E., Room 303, Salem, OR 97311-0100. Salem phone: (503)612-4328, Portland phone: 
(503)947-1490. 
 
Oregon Military Family Leave Act 
 
In 2009, the Oregon legislature passed the Oregon Military Family Leave Act (OMFLA). 
The purpose of the Act was to provide employees with protected time off from work to 
spend time with a spouse or domestic partner who has been called to active duty or 
notified of an impending call or order to active duty or who is on leave from active duty 
during a period of military conflict. This leave is counted as leave taken under the Oregon 
Family Leave Act (OFLA). 
 
Who Is A Covered Employer? 
 
OMFLA covers all public and private employers who employ 25 or more individuals in 
the State of Oregon for each working day during each of 20 or more calendar workweeks 
in the calendar year in which an eligible employee takes OMFLA leave, or in the 
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calendar year immediately preceding the year in which an eligible employee takes 
OMFLA leave.  
 
Who Is An Eligible Employee? 
 
An eligible employee is “an employee employed in the State of Oregon on the date 
OMFLA begins” and who: 


• Work for an employer an average of at least 20 hours per week; 
• Is the spouse or same-sex domestic partner of a member of the Armed Forces of 


the United States, the National Guard, or the military reserve forces of the United 
States. who has been: 


o Called to active duty, or 
o Notified of an impending call or order to active duty, or 
o Is on leave from active duty during a period of military conflict. 


 
 
Purposes for Which Employees May Take OMFLA Leave 
 
Covered employers are required to allow up to 14 calendar days of leave per order to 
active duty or notification of a leave from deployment. An eligible employee is the 
spouse or same-sex domestic partner of a member of the Armed Forces of the United 
States, the National Guard, or the military reserve forces of the United States who has 
been: 
 


o Called to active duty, or 
o Notified of an impending call or order to active duty, or 
o Is on leave from active duty during a period of military conflict. 


 
 
Length of OMFLA Leave 
 
OMFLA leave is not required to be taken in one uninterrupted period, but may be taken 
intermittently. Some or all OMFLA leave may be taken before deployment after 
notification of an impending call or order to active duty, and some or all may be taken 
during leave from deployment. The 14 day entitlement is per deployment. If multiple 
deployments occur in an employee’s OFLA leave year, the employee is entitled to use all 
OFMLA leave until the leave entitlement is exhausted. 
 
The 14 days of unpaid leave are individual days which the employee would work if on 
the normal schedule. 
 
Leave taken for OMFLA is counted against the employee’s OFLA leave entitlement. 
 
OMFLA Notice Requirements 
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An employee seeking OMFLA leave is required to give the employer notice of the 
intention to take leave within five business days of receiving official notice of an 
impending call or order to active duty or of a leave from deployment, or as soon as is 
practicable in situations where official notice is provided less than five days from 
commencement of the leave. 
 
The employee must follow the covered employer’s “known, reasonable and customary 
procedures for requesting any kind of leave.” 
 
The employer may require in writing that the employee provide a photocopy of the 
service member’s orders. The employee must provide the required photocopy of the 
orders within a reasonable time after receiving the employer’s written request. The leave 
may be provisionally designated as OMFLA leave pending receipt of the photocopy. 
OAR 839-009-0430. 
 
Practice Tips: 
 
OFLA requires an eligible employee to work an average of 25 or more hours a week for 
at least 180 calendar days immediately preceding the date the leave begins, while 
OMFLA requires an employee to work at least 20 hours per week. Work need not occur 
solely in Oregon. 
 
There is no minimum number of days the employee must have worked for the employer 
to be eligible for the leave. 
 
If a service member is denied OMFLA leave for failing to satisfy the hours requirement 
due to absence from employment necessitated by uniformed service, the service member 
may have a cause of action under USERRA, but not under OMFLA.  
 
 
CRIME VICTIMS’ LEAVE 
 
 
ORS 659A.98 grants certain crime victims and immediate family members the right to 
protected leave from work to attend criminal proceedings.  It applies to any organization 
that employs six or more persons in Oregon for 20 or more weeks in the calendar year in 
which the employee takes leave or in the immediately preceding year. 
 
In order for an employee to eligible for leave under this law, the employee must have 
worked an average of more than 25 hours per week for at least 180 days immediately 
before the leave begins.  
 
The employee must also be a “crime victim,” meaning that he or she “has suffered 
financial, social, psychological or physical harm as a result of a personal felony.” The 
law treats immediate family members of the person as crime victims as well and defines 
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“immediate family” to include a spouse, domestic partner, father, mother, sibling, child, 
stepchild or grandparent. 
 
How much of this crime victims’ leave is an employee entitled to take? 
 
 The law doesn’t set a specific time limit on the amount of leave an employee may take, 
but does say that an employer may limit the leave if it creates an undue hardship to the 
business, meaning “a significant difficulty and expense,” taking into consideration the 
size of the business and any critical need for the employee. 
If an employer limits the employee’s leave due to undue hardship, the law provides that 
the employee may notify the prosecuting attorney, who is then required to notify the 
court. The court must then take the employee’s work schedule into consideration when 
scheduling the criminal proceedings 
 
Is crime victims’ leave required to be paid leave? 
 
 The law only provides for unpaid leave, unless paid leave is promised under a union 
contract or other employment agreement. However, eligible employees who take this 
type of leave are permitted to use any paid accrued vacation — or other paid leave 
offered by the employer in lieu of vacation — during the period of leave. If the employee 
has different types of paid leave available, the employer’s policy may dictate the order in 
which the employee must use paid leave.  
 
How much notice does an employee have to provide before taking crime victims’ 
leave? 
 
 The law requires that the employee provide “reasonable notice” of the intention to take 
leave and copies of any notices of scheduled criminal proceedings that the employee 
receives from a law enforcement agency. Employers must treat any such documentation 
as confidential records. 
 
What are the prohibitions in this law, and what penalties apply to employers for 
non-compliance? 
 
 The statute makes it an unlawful employment practice for an employer to deny leave to 
an eligible employee, or to discharge, threaten to discharge, intimidate or coerce the 
employee because the employee takes leave to attend a criminal proceeding. 
Employees who believe the employer has violated the law are authorized to file civil 
actions, and a court may order injunctive relief and other equitable relief, including 
reinstatement, back pay and reasonable attorney fees. 
 
 
VICTIMS OF  DOMESTIC VIOLENCE, SEXUAL ASSAULT, OR STALKING 
 
In 2007, the Oregon legislature passed the Oregon Victims of Certain Crimes Leave Act, 
which has been codified as ORS 659A.270 to 659A.285. In 2009, the legislature changed 


 
124







Civil Rights Laws 


the act to Leave for Victims of Domestic Violence, Sexual Assault or Stalking. The 
purpose of the Act is to provide employees with protected time off from work to deal 
with real life events arising from acts of domestic violence, sexual assault and stalking, 
and thereby prevent employees from having to make a choice between their employment 
and the very real need to protect themselves and their family members from physical 
and/or emotional harm. Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking entitles eligible employees to take reasonable leave to address these 
circumstances and covers a substantial number of public and private employers in 
Oregon. In 2009 additional requirements were added regarding reasonable safety 
accommodation. 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking covers all public and 
private employers who employ six or more individuals in the State of Oregon for each 
working day during each of 20 or more calendar workweeks in the calendar year in which 
an eligible employee takes Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking, or in the calendar year immediately preceding the year in which an eligible 
employee takes Leave for Victims of Domestic Violence, Sexual Assault or Stalking. 
 
The coverage definition is the same as for the Oregon Family Leave Act (OFLA) except 
OFLA requires an employer to employ 25 or more employees for coverage purposes. 
 
An eligible employee is “an employee employed in the State of Oregon on the date Leave 
for Victims of Domestic Violence, Sexual Assault or Stalking begins” and who: 
 


• has worked an average of more than 25 hours per week for at least 180 calendar 
days immediately preceding the date the employee takes Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking; and 


 
• is a victim of domestic violence, sexual assault or stalking, or is the parent or 


guardian of a minor child or dependent who is the victim of domestic violence, 
sexual assault or stalking. 


 
A “minor child” is a child who is under 18 and is a biological, adopted, foster, stepchild 
or a child with whom the employee is or was in an in loco parentis relationship and also 
includes the minor child of the employee’s same sex domestic partner. OAR 839-009-
0340(10). 
 
A “dependent” is an adult dependent child substantially limited by a physical or mental 
impairment, or any adult over whom the employee has guardianship. OAR 839-009-
0340(3). 
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Who Is A Victim Of Domestic Violence, Sexual Assault Or Stalking? 
 
Domestic Violence Sexual Assault Stalking 
A victim of domestic 
violence is: 


o A victim of abuse as 
defined at ORS 
107.705; or 
 


o Any other person 
who has suffered 
financial, social, 
psychological or 
physical harm as a 
result of domestic 
violence committed 
against the victim, 
including a member 
of the victim’s 
immediate family. 


 
ORS 659A.270(4), 
OAR 839-009-
0340(14)(a)(b) 
 


A victim of sexual assault 
is: 
 


o An individual 
against whom a 
sexual offense has 
been committed as 
described at ORS 
163.305 to ORS 
163.467 or 163.525; 
or 
 


o Any other person 
who has suffered 
financial, social, 
psychological or 
physical harm as a 
result of a sexual 
assault committed 
against the victim, 
including a member 
of the victim’s 
immediate family. 
 


ORS 659A.270(5), 
OAR 839-009-0340(16)(a), 
(b) 
 


A victim of stalking is: 
 


o An individual 
against whom 
stalking has been 
committed as 
described at ORS 
163.732; or 
 


o Any other person 
who has suffered 
financial, social, 
psychological or 
physical harm as a 
result of stalking 
committed against 
the victim, including 
a member of the 
victim’s immediate 
family. 


 
 
ORS 659A.270(6), 
OAR 839-009-0340(17)(a), 
(b) 
 


In no event will alleged perpetrators of domestic violence, sexual assault or stalking 
be considered “victims” for purposes of Leave for Victims of Domestic Violence, 


Sexual Assault or Stalking 
 
 


 
A victim’s “immediate family” includes spouses, domestic partners, parents, siblings, 
children (regardless of age), stepchildren (regardless of age), grandparents, or any person 
who had the same primary residence as the victim at the time of the domestic violence, 
sexual assault or stalking. 
 
Purposes for Which Employees May Take Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking: 
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Covered employers are required to allow eligible employees to take “reasonable leave” 
for any of the following purposes, all of which are related to incidents of domestic 
violence, sexual assault or stalking: 
 


1) To seek legal or law enforcement assistance or remedies to ensure the health 
and safety of the eligible employee or the eligible employee’s minor child or 
dependent, including preparing for and participating in protective order 
proceedings or other civil or criminal legal proceedings related to domestic 
violence, sexual assault or stalking. 


 
2) To seek medical treatment for or to recover from injuries caused by domestic 
violence, sexual assault or stalking against the eligible employee or the eligible 
employee’s minor child or dependent. 
 
3) To obtain, or to assist the eligible employee’s minor child or dependent in 
obtaining counseling from a licensed mental health professional related to an 
experience of domestic violence, sexual assault or stalking. 
 
4) To obtain services from a victim services provider for the eligible employee or 
the eligible employee’s minor child or dependent. 
 
5) To relocate or take steps to secure an existing home to ensure the health and 
safety of the eligible employee or the eligible employee’s minor child or 
dependent. Relocation includes: 
 


a. Transition periods spent moving the eligible employee or the eligible 
employee’s minor child or dependent from one home or facility to another, 
including but not limited to time to pack and make security or other 
arrangements for such transitions related to domestic violence, sexual 
assault or stalking; 
 
b. Transportation or other assistance required for an eligible employee or 
the eligible employee’s minor child or dependent related to the domestic 
violence, sexual assault or stalking. 
 


ORS 659A.272, OAR 839-009-0345. 
 
Length of Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
 
Unlike OFLA and FMLA leave, an employee’s entitlement to Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking is not fixed at any specific period of time. 
Instead, employers are required to grant “reasonable” leave” to an eligible employee who 
seeks to take Leave for Victims of Domestic Violence, Sexual Assault or Stalking for a 
qualifying purpose. ORS 659A.272, OAR 839-009-0350. 
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OAR 839-009-0340(13) defines “reasonable leave” as any amount of leave that does not 
cause an “undue hardship” on the employer’s business. “Undue hardship” is “a 
significant difficulty and expense to a business and includes consideration of the size of 
the business and the employer’s critical need for the employee.” ORS 659A.275(1), OAR 
839-009-0350(1). A covered employer may limit the amount of Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking an employee takes if it creates an undue 
hardship on the employer’s business. ORS 659A.275(2), OAR 839-009-0355. 
 
An employer may consider a number of factors in determining whether Leave for 
Victims of Domestic Violence, Sexual Assault or Stalking will cause an undue hardship 
to the employer’s business. They include, but are not limited to: 
 


• Length of the leave and relative cost to the business. 
 


• Overall financial resources of the facility, number of employees, and the effect on 
expenses and resources or other impacts on the operation of the facility if the 
leave were granted. 
 


• Overall financial resources of the employer, overall size of the business with 
respect to the number of its employees, and the number, type and locations of the 
employer’s facilities, 
 


• The type of operations conducted by the employer; including composition, 
structure and functions of the employer’s workforce. 


 
Intermittent and Alternate Duty Leave 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking allows eligible 
employees to take leave in multiple blocks of time (intermittent leave) or on an altered or 
reduced work schedule. OAR 839-009-0360(1). It also allows employers to transfer an 
employee on intermittent leave or a reduced work schedule to an alternate position with 
the same or different duties, in order to accommodate the leave. OAR 839-009-0360(2). 
Such transfers are allowed when all of the following conditions exist: 
 


• The employee voluntarily accepts the transfer without coercion; 
 


• The transfer is temporary and lasts no longer than necessary; 
 


• The position to which transferred must have equivalent pay and benefits; 
 


• The transfer may be made only when there is no other reasonable option which 
allows the employee to access leave; and 
 


• The transfer does not cause a chilling effect, does not discourage, or create an 
undue hardship for the employee using the leave. 


 


 
128







Civil Rights Laws 


An eligible employee transferred to an alternate position for the purpose of a reduced 
work schedule must be returned to the employee’s former position when the employee 
notifies the employer that he or she is ready to return to that position. 
 
Except for a circumstance in which an employee transfers to an alternate position for the 
purpose of a reduced work schedule, Leave for Victims of Domestic Violence, Sexual 
Assault or Stalking, unlike OFLA, includes no explicit statutory requirement that 
employers reinstate employees taking Leave for Victims of Domestic Violence, Sexual 
Assault or Stalking leave to their former position when the employee notifies the 
employer that the employee is ready to return to work. However, the language prohibiting 
discrimination under Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
is more explicit than the nondiscrimination language in OFLA. Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking provides, at ORS 659A.277: “It is an 
unlawful employment practice for a covered employer to deny leave to an eligible 
employee or to discharge, threaten to discharge, demote, suspend or in any manner 
discriminate or retaliate against an employee with regard to promotion, compensation or 
other terms, conditions or privileges of employment because the employee takes leave as 
provided in ORS 659A.272.” Consequently, employers should carefully consider any 
plan to return the employee to any position other than the one from which the employee 
took Leave of Victims of Domestic Violence, Sexual Assault or Stalking, and make 
certain that their actions would withstand scrutiny under ORS 659A.277. In addition, 
employers should keep in mind that discrimination theory includes an analysis of whether 
an employee is treated differently than similarly-situated employees who take leave not 
covered under Leave for Victims of Domestic Violence, Sexual Assault or Stalking. 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking Notice 
Requirements 
 
An employee seeking Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking is required to give the employer reasonable advance notice of the employee’s 
intention to take leave unless giving the advanced notice is not feasible. ORS 
659A.280(1), OAR 839-009-0362(1). 
 
When an employee is able to give advance notice, the employee must follow the covered 
employer’s “known, reasonable and customary procedures for requesting any kind of 
leave.” 
OAR 839-009-0362(3). 
 
When taking leave in an unanticipated or emergency situation, an employee must give 
oral or written notice “as soon as is practicable.” This notice may be given by any other 
person on behalf of the employee. OAR 839-009-0362(2). 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking Certification 
Requirements 
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Employers may require an employee seeking Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking to provide certification that: 
 


(1) the employee or the employee’s minor child or dependent is a victim of 
domestic violence, sexual assault or stalking; and  
 
(2) that the leave is for a qualifying purpose set out in ORS 659A.272. ORS 
659A.280(2), OAR 839-009-0362(4). The employee must provide the 
certification “within a reasonable time after receiving the covered employer’s 
request.” ORS 659A.280(3), OAR 839-009-0362(7). The employee is not 
required to provide certification unless the employer’s request is in writing. OAR 
839-009-0362(7). While waiting for certification, the employee may provisionally 
designate the leave as covered under Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking. OAR 839-009-0362(8). 
 


Any of the following meets Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking’s certification requirement: 
 


• A copy of a police report indicating the employee or employee’s minor child or 
dependent was a victim of domestic violence, sexual assault or stalking. ORS 
659A.280(4)(a), OAR 839-009-0362(5)(a). 


 
• A copy of a protective order or other evidence from a court or attorney that the 


employee appeared in or was preparing for a civil or criminal proceeding related 
to domestic violence, sexual assault or stalking. ORS 659A.280(4)(b), OAR 839-
009-0362(5)(b). 
 


• Documentation from an attorney, law enforcement officer, health care 
professional, licensed mental health professional or counselor, member of the 
clergy or victim services provider that the eligible employee or the eligible 
employee’s minor child or dependent is undergoing treatment or counseling, 
obtaining services or relocating as a result of domestic violence, sexual assault or 
stalking. 


 
ORS 659A.280(4)(c), OAR 839-009-0362(5)(c). 
 
The employer must pay the cost of medical verification not covered by insurance or other 
benefit plan. ORS 659A.306 
 
Extension of Leave 
 
An employee on Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
who needs to take more leave than originally authorized should give the covered 
employer notice as soon as is practicable prior to the end of the authorized leave, 
following the covered employer’s known, reasonable and customary procedures for 
requesting any kind of leave. When an authorized leave ends and an employee does not 
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return to work, an employer having reason to believe the continuing absence may qualify 
as Leave for Victims of Domestic Violence, Sexual Assault or Stalking may request 
additional information. If the covered employer requests additional information, the 
eligible employee will provide the requested information as soon as is practicable. The 
covered employer may not treat a continuing absence as unauthorized unless requested 
information is not provided or does not support leave qualification. OAR 839-009-
0362(9). 
 
Confidentiality Requirements 
 
All records and information kept by a covered employer regarding an eligible employee’s 
leave under Leave for Victims of Domestic Violence, Sexual Assault or Stalking, 
including the fact that the eligible employee has requested or obtained leave under Leave 
for Victims of Domestic Violence, Sexual Assault or Stalking, are confidential and may 
not be released without the express permission of the eligible employee, unless otherwise 
required by law. ORS 659A.280(5), OAR 839-009-0362(10). 
 
Reasonable Safety Accommodation 
 
It is an unlawful employment practice to refuse to make a reasonable safety 
accommodation requested by an individual who is a victim of domestic violence, sexual 
assault or stalking, unless the employer can demonstrate the accommodation would cause 
an undue hardship on business operations. Employers must work with an employee who 
requests a safety accommodation. These accommodations could include a transfer, 
reassignment, modified work schedule, unpaid leave, changed work telephone number, 
changed work station, installed lock, implemented safety procedure or any other 
adjustment to the job structure, workplace facility or work requirement in response to 
actual or threatened domestic violence, sexual assault or stalking. Prior to making an 
accommodation, an employer may require the individual to provide certification that the 
individual is a victim. 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking – Paid or 
Unpaid? 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking is designed to be a 
leave without pay. However, factors that determine when the employer must grant the 
leave with pay include provisions outlined under collective bargaining agreements, or 
other employment contracts, agreements or policies that allow paid leave. 
 
Eligible employees subject to the above mentioned agreements may use any paid accrued 
vacation leave or any leave offered in lieu of vacation during any Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking qualifying leave. Generally the employer 
gets to choose the order in which the paid leave is taken unless specifically barred by 
collective bargaining agreement, policy, contract or other employment agreement entered 
into by the employer and employee. 
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Compliance and Enforcement 
 
Under Leave for Victims of Domestic Violence, Sexual Assault or Stalking, it is an 
unlawful employment practice for an employer to: 
 


• Refuse to hire an otherwise qualified individual because the individual is a victim 
of domestic violence, sexual assault, or stalking. 
 


• Discharge, threaten to discharge, demote, suspend or in any manner discriminate 
or retaliate against an employee with regard to promotion, compensation or other 
terms, conditions or privileges of employment because the individual is a victim 
of domestic violence, sexual assault, or stalking. 
 


• Count Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
against an employee in determining the employee’s compliance with attendance 
policies. 
 


• Count Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
against an employee when determining eligibility for bonuses based on 
attendance. 
 


• Discharge, expel or otherwise discriminate against any person because the person 
has filed a complaint, testified or assisted in any proceeding in connection with 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking. 
 


• Aid, abet, incite, compel or coerce the doing of any of the acts in violation of 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking or attempt to 
do so. 


 
ORS 659A.277, OAR 839-009-0365. 
 
Employees who believe they have been a victim of one of the unlawful employment 
practices listed above may file complaints alleging violations of Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking with BOLI’s Civil Rights Division. 
Complaints must be filed no later than one year from the date of the alleged harm. ORS 
659A.820, OAR 839-009-0365. 
 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking’s Relationship to 
Other Types of Leave 
 
The purposes for which employees access Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking may overlap with other statutorily required leaves or protected 
areas of the law. For EXAMPLE, an employee’s need for Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking may also be considered a serious health condition 
under both OFLA and FMLA. In those situations the employer may count the absences 
concurrently. 
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It is also possible that the need for Leave for Victims of Domestic Violence, Sexual 
Assault or Stalking may qualify for protection under the ADA, Oregon’s disability 
discrimination laws, or Oregon’s injured worker discrimination laws. For EXAMPLE, an 
employee of a covered employer who is a victim of a sexual assault and now suffers from 
post-traumatic stress disorder would qualify for Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking and may also have a disability. If that assault occurred at 
work, the employee may also be an injured worker. 
 
Employers should carefully examine these situations and look at the overall 
circumstances creating the need for leave to determine if the employee is entitled to 
protection or leave 
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CHAPTER 8 
 


PERSONNEL PRACTICES 
 
Company Policies 
Employers are not required by law to have any particular personnel policies, nor are they 
required to have written policies. However, having written policies that clearly outline 
what employees can expect from the employer, and what the employer expects from its 
employees, can help to avoid confusion and employee dissatisfaction and help ensure that 
all employees are treated fairly.  Personnel policies may differ for different job categories, 
but applicable policies should be applied to all employees equally.  


More comprehensive information on writing company and employee policies is available 
in the Bureau’s Policy Writing Guidelines handbook.   


Employee Selection 
Oregon law does not specify that an employer must use any particular method to recruit 
employees. However, since the discrimination laws apply to recruitment as well as to 
other employment practices, employers should adopt recruitment strategies aimed at 
reaching all qualified individuals in the community. This could include advertising in 
different newspapers, websites, and trade publications, as well as using the Oregon 
Employment Department and community billboards and organizations.  


Necessary Information 
Civil rights laws prohibit discrimination, but still allow employers to seek job-related 
information. If there are certain characteristics about a person that need to be known in 
order to determine if he or she can perform the duties of the job, then it is not 
discriminatory to ask for such information.  


The relationship between the information sought and the abilities necessary to perform 
the job is the key to deciding if an inquiry is appropriate. When designing or evaluating 
an application form, an employer should decide if the information requested is necessary 
and is directly related to the duties of the job.  


Questions after Hire 
Questions regarding an applicant’s medical condition are generally prohibited, although 
certain job-related questions can be asked after hire. If there is a need, because of the type 
of job, for an employer to require proof of age or citizenship, the job can be offered on 
the condition that the person furnish such proof. 


Choosing the Qualified Candidate 
Choosing candidates whose qualifications meet the employer’s needs ensures the 
employer better employees and diminishes the chance that an applicant will be denied a 
job for reasons not related to required job duties and that could prove to be 
discriminatory. 
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Job Assignment/Wages/Benefits 
Job assignments should be made on the basis of the employer’s needs and the employee’s 
abilities, not because individuals of a particular sex, race, national origin, or characteristic 
usually perform that type of job.  


Compensation must not be based on sex, race, marital status or any characteristic 
protected by law. Benefits, when offered by the employer, are part of the employer’s 
wage agreement with the employee and must not be increased or decreased because an 
individual belongs to a particular protected class. Maternity benefits should be allowed 
by the employer to the same extent that benefits for other physical conditions are 
allowed.  


Promotion 
Promotional opportunities should be afforded to employees regardless of their 
membership in a protected class. Employers who wish to know if their system of 
promotion is operating in a nondiscriminatory fashion should compare the group of 
individuals qualified for promotion to the persons promoted.  


If members of a particular group are promoted at a much lower rate than members of 
other groups, the promotional system should be re-examined to determine what is causing 
these individuals to be screened out. If the stumbling block is a qualification that is not 
necessary to the performance of the higher level job, it should be eliminated. When the 
requirement is necessary to the job, the employer might provide development and 
training to such employees to improve their potential to be promoted. 


Employee Review 
Many employers regularly review their employees’ progress. Performance reviews help 
employees know how they are doing and alert them to any problem areas. If a review 
process is used to evaluate employees, care should be taken to standardize the process so 
that employees of different protected classes who perform the same job are not subjected 
to different requirements. 


Documentation 
All personnel actions should be documented in writing and dated. Careful documentation 
is the employer’s best defense to a charge of discriminatory treatment. Documentation 
does not have to be of a particular form, but should be an accurate reflection of the action 
taken. Employees are entitled by law to examine their personnel records and to obtain 
certified copies of them. ORS 652.750. 


Termination 
Most of the complaints filed with the Bureau of Labor and Industries concern 
termination. Employees who are aware of their employer’s policies regarding termination 
and of the reasons for which they may be terminated are less likely to believe that they 
have been the subject of unlawful discrimination if they are terminated. For EXAMPLE, 
an employer who fires one employee for behavior or poor quality work, while tolerating 
the same behavior or poor quality work from others is more susceptible to a charge of 
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discrimination than one who applies behavior and work standards equally. To avoid the 
possibility of discrimination in termination, employers should: 


• Let employees know the reasons for which they may be terminated. 
 


• Get all the facts prior to making a termination decision by checking the 
employee’s file, supervisor’s reports, etc. 
 


• Check other personnel files to make sure that there is no pattern of discrimination. 
 


• Clearly explain the reason for termination to the employee. 
 


PERSONNEL RECORDS: EMPLOYEE’S RIGHT TO VIEW 
 


In Oregon, employees are permitted the right to view and obtain a copy of their 
employment record any time during their employment and up to 60 days after termination 
of the employment.  ORS 652.750 establishes this right for all employees, and applies to 
all employers within Oregon.   
 
Under ORS 652.750, a personnel record is any document or items which are used or have 
been used to determine the employee’s qualification for employment, promotion, 
additional compensation or employment termination or other disciplinary action.  The 
statute specifically excludes criminal records or confidential records.  


The employee may obtain a certified copy of his personnel record at any time during his 
employment.  If the employee is terminated, the employer must keep his employment 
record for at least 60 days should the employee request a certified copy of the record. 
Although ORS 652.750 legally requires an employer to retain the employee’s personnel 
record for 60 days, other state and federal laws may mandate longer periods for retention.  
In addition, former employees are entitled to file certain legal claims against the 
employer several years after the termination of their employment.  A good guideline for 
employers is to retain all personnel records for a period of seven years so that 
documentation will be available should any litigation arise.  


If an employee requests a certified copy of his personnel record, the employer may 
charge a fee to reasonably recover the actual cost of reproducing the personnel record.   


QUESTION: PERSONNEL RECORDS 


OREGON EMPLOYEES ARE LEGALLY ENTITLED TO VIEW 
PERSONNEL RECORDS 
Q: My employee, Lane, is late for work about four to five times a month. Although I’ve 
told him this is unacceptable, he hasn’t changed his ways. So I sat down with him 
yesterday and we had a more serious conversation, in which I told him that he would 
be subject to discipline if the behavior continues. I didn’t give him a formal written 
warning, but I did tell him that I had been making notes about the tardiness in his 
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personnel file. He then angrily retorted that I was breaking the law, and that I didn’t 
have a right to put anything in his personnel file unless he had the opportunity to view 
it and to write a formal rebuttal. Now he’s demanding to inspect his entire personnel 
file. What are my legal obligations here? 
 Oregon laws don’t require you to advise an employee each time you place something in 
his personnel file, nor do they require you to allow the employee to submit a rebuttal.  


But in Oregon, as in several other states, an employee does have the right to inspect his 
personnel records, and the employer must provide a reasonable opportunity for the 
employee to view these records at the workplace.  


In addition, at the employee’s request, the employer must provide a certified copy of the 
records. Providing a “certified” copy doesn’t entail a complicated legal process. Rather, 
the person in charge of maintaining the records certifies in writing that the documents 
provided are a true and accurate copy of the personnel records. The law pertaining to 
personnel records, ORS 652.750, permits an employer to charge a reasonable fee to 
recover the cost of making the copies. 


The law defines “personnel records” broadly as any records “which are used or have been 
used to determine the employee’s qualification for employment, promotion, additional 
compensation or employment termination or other disciplinary action.” So any records 
you use to monitor or rate Lane’s performance fall under this definition.  


Note that the definition isn’t limited to the contents of the employee’s official file. 
Employers are often surprised to learn that records outside of the personnel file, such as 
documents in a supervisor’s “working file,” also fall within the definition of “personnel 
records” if those documents are used to evaluate the employee. Other material outside of 
the physical personnel file — such as notes written on your home computer — may also 
need to be included. Say, for EXAMPLE, that you sent an e-mail to Lane’s supervisor, 
asking her if his tardiness has improved. That e-mail, as well as the supervisor’s response, 
is within the definition of “personnel records” if it contributed to any decisions you made 
about Lane’s employment. 


There are some limits to this law. It does not require employers to turn over confidential 
reports from previous employers, nor records pertaining to the conviction, arrest or 
investigation of illegal conduct. And it wouldn’t require you to provide routine records 
like payroll or insurance documents that aren’t used to evaluate the employee. 


The bottom line is that you should create any documentation for the personnel file in a 
neutral, factual and objective manner. Don’t write anything in your employee’s file — or 
anywhere else, for that matter — that you’re not comfortable with the employee 
eventually viewing. 


What about allowing Lane a rebuttal? Some states give employees the right to place a 
formal rebuttal in the file whenever the employer takes disciplinary action, but Oregon is 
not one of them. So unless you have a contract or collective bargaining agreement which 
allows workers this right, you could refuse Lane’s demand. Still, many employers choose 
to allow the employee’s written response. Doing so shows that you’re fair and willing to 
consider all of the facts, and it doesn’t mean you have to retract any disciplinary action. 
Denying Lane the chance to file a rebuttal is likely only to increase the tension between 
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you. And with most issues in the workplace, you’re better off when the emphasis is on 
greater — not fewer — opportunities for communication. 


 


OBTAINING AND PROVIDING JOB REFERENCES 


Guidelines for Communicating References Q & A 
The main risk associated with giving references is that the employer may end up 
defending a defamation claim. Statements that adversely reflect on an employee’s 
abilities or character are defamatory.  If those statements are also false, the employee 
could prevail in a defamation claim. 


Employers have a “qualified privilege” to communicate defamatory information if the 
statements: 


• Are made with a good-faith belief that they are true. 
• Serve a business interest or purpose. 
• Are limited to that specific purpose. 
• Are made on a proper occasion. 
• Are communicated to proper parties. 


 
If an employee files a defamation suit, he or she may be entitled to a jury trial to decide if 
the employer has abused the privilege and is in violation of the foregoing guidelines. 


To avoid a defamation suit, employers should take the following steps: 


• Develop a consistent response to all reference requests. 


• Route all requests for references to one or two key personnel who understand the 
legal issues raised by reference inquiries. 


• Give only specific, documented facts, not subjective opinions. 


• Provide only information that is job-related. 


• Provide information only to those who have a business need to know. 


• Obtain signed releases before giving responses to reference requests. 


Are employers required to give references for current or former employees? 
 
No. Employers are not required to give references. However, a consistent policy should 
be adopted. If the policy is to decline requests for references, prospective employers 
should be informed of the policy and advised that no negative or positive reflection on 
the employee is intended. 


Should employers answer telephone requests for references? 
Since one of the conditions of qualified privilege is to provide information only to proper 
parties, it is better to require that all requests be in writing on company letterhead. 
Additionally, written communication provides documentation of the information 
provided. 
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Is it necessary to get a signed release from the employee? 
Although releases are not required by law, they can provide support to the employer’s 
position that the information was given for a business purpose and on a proper occasion. 


Many inquiries center on subjective information. How can employers demonstrate a 
“good faith belief” of truth under those circumstances? 
When answering questions, avoid opinions and limit comments to documented 
observations. Never repeat rumors, gossip or information received from anonymous 
sources. 


Prospective employers frequently telephone directly to the former employee’s manager 
or supervisor for information. How can employers protect themselves? 
It is a good idea to adopt a consistent policy that all requests for references will be 
handled by one person or a particular department. Managers and supervisors should be 
trained to refer all such requests to the appropriate person or department and to 
consistently refuse to comment when contacted directly. 


Are employers required to check references before hiring employees? 
No. There is no law that requires reference checks. However, employers must exercise 
reasonable care to insure that employees, customers, clients and visitors are free from 
harm inflicted by unfit employees if the employer either knew or should have known of 
the employee’s dangerous propensities. Employers who fail to exercise reasonable care to 
screen out unfit employees may be sued for negligent hiring or negligent retention of 
unfit employees. 


What steps should an employer take to help reduce liability for negligent hiring or 
retention? 
Most lawsuits focus on the failure to contact all prior employers, the failure to attempt to 
verify the trustworthiness of the applicant and failure to verify activities when there are 
suspicious gaps in the employment history. The following practice tips may be useful: 


• Write a letter requesting references from each employer listed. 
• Verify educational degrees. 
• Look for gaps in employment history, obtain explanations for the gaps, and verify 


the explanation. 


May employers request information from previous employers relating to attendance? 
Information may not be requested or obtained from third parties that could not be 
requested directly from the individual. Employers may inquire about an individual’s 
attendance record with former employers; however, follow-up questions regarding 
reasons for absence are unwise because they are likely to elicit information relating to 
disabilities. Employers may also ask questions designed to detect abuses of sick leave. 
For EXAMPLE, an applicant or former employer may be asked how many Mondays or 
Fridays were missed other than for approved types of leave. 


May employers inquire about or give information relating to on-the-job injuries or 
workers’ compensation claims? 
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Again, since this information could not be obtained from the individual directly, it may 
not be discussed when obtaining or giving references. Additionally, there must be no 
discussion about disabilities or physical or mental limitations. 


What is blacklisting? 
Blacklisting is the intentional prevention of the future employment of an employee by the 
former employer. Blacklisting usually occurs when the former employer makes 
representations to prospective employer(s) that the individual should not be hired. It 
should be distinguished from a reference, which is essentially a request for information 
about job performance. Blacklisting is an unlawful employment practice in Oregon. ORS 
659.805. 


POSTING REQUIREMENTS 


QUESTION: WORKPLACE POSTERS 


OREGON EMPLOYERS MUST COMPLY WITH A VARIETY OF 
POSTING REQUIREMENTS 
Q: I’m confused about what posters I’m legally required to have up in my workplace. I 
thought I was in compliance, but I’ve recently received several mailings from private 
companies suggesting I could be fined thousands of dollars if I don’t purchase their 
posters. Have the posting requirements changed recently? What are the different 
agencies that require me to post information for employees? 
 There haven’t been any significant recent changes in the posting requirements for 
employers. In some cases, mailings sent by private companies contain misinformation or 
rules that don’t apply to local employers. It’s true that as an Oregon employer, you’re 
required to comply with a number of posting requirements set by various state and federal 
agencies. But you can obtain free copies of the required posters by either contacting the 
appropriate agencies or downloading the posters directly from the internet. 


We’ll give you a brief rundown of the posting requirements here, but for more complete 
information, agency contacts, and links allowing you to download all the posters, check 
the posting information section at www.oregon.gov/boli on the Bureau of Labor and 
Industries’ website. 


The number of workers you employ determines which posters you’re required to have. If 
you have 50 or more employees, you need all seven of the posters described below. To 
determine your coverage, you must count all employees on your payroll (full-time, part-
time, temporary and seasonal). If you had the designated number of employees on your 
payroll during 20 calendar weeks in either 1999 or 2000, the posting requirement applies 
to your company. You should have the required posters conspicuously displayed in a 
place where employees can regularly view them — in your break room, for instance, but 
not in the broom closet, where only the janitor will see them!  


Oregon Minimum Wage Poster:  All Oregon employers (except federal government) 
must post the state minimum wage poster, issued by BOLI. Your poster is up-to-date if it 
reflects the current minimum wage.  
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Civil Rights Laws 


Job Safety and Health Poster (“It’s the Law”):  Issued by the Department of Consumer 
& Business Services and required for all Oregon employers with one or more employees. 


Federal Minimum Wage Poster: Issued by the U.S. Department of Labor, this poster is 
required for all employers covered by the Fair Labor Standards Act (all employers who 
gross $500,000 or more annually or whose employees work in interstate commerce). 


Employee Polygraph Protection Act Poster: Issued by the U.S. Department of Labor 
and required for all employers. 


Equal Employment Opportunity is “THE LAW” Poster: Issued by the Equal 
Employment Opportunity Commission and required for all employers with 15 or more 
employees during 20 weeks of the year.   


Oregon Family Leave Act Poster: Issued by BOLI and required for all employers with 
25 or more employees in Oregon. 


Federal Family and Medical Leave Act Poster: Issued by the U.S. Department of 
Labor and required for employers with 50 or more workers. 


The Uniformed Services Employment and Reemployment Act (USERRA) Poster: 
Employers are required to provide to persons entitled to the rights and benefits under The 
Uniformed Services Employment and Reemployment Rights Act (USERRA), a notice of 
the rights, benefits and obligations of such persons and such employers under USERRA. 


All of the posters listed above are available in an eight-in-one format entitled 
“Commonly Required Postings in Oregon.” The eight-in-one wall poster is available in 
English or Spanish. See the BOLI website for order information. 


In addition to these seven posters, all Oregon employers must post a Workers’ 
Compensation Notice of Compliance, issued by the Workers’ Compensation Division 
after employers purchase workers’ compensation insurance. Employers with at least a 
$225 payroll in a calendar quarter must also post an Employment Insurance Notice, 
issued automatically by the Employment Department after an account is set up or 
reopened. 


Contact List for State and Federal Agencies 
The Technical Assistance for Employers Program at the Bureau of Labor and Industries 
answers employer questions on a wide range of personnel practices and employment 
laws.  


You may contact the Technical Assistance Department of BOLI at 971-673-0824 or by 
email at bolita.ta@state.or.us with questions on legal hiring practices, recordkeeping 
requirements, civil rights laws, wage laws, leave laws, discipline and discharge. 


For questions in other areas, Technical Assistance provides referrals to a number of 
different state and federal agencies. The chart with contact information is available on the 
website at www.oregon.gov/boli/ta 
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Commissioner Brad Avakian 
Bureau of Labor and Industries 


 


 


Dear Friend of Technical Assistance (TA): 


 


Welcome to the Bureau of Labor and Industries (BOLI)‘s 


newest handbook, Documentation, Discipline and Discharge.  


Thank you for investing in this handy manual for human 


resources professionals, attorneys and managers and 


employers at all levels.   


 


Documentation, Discipline and Discharge is a concise guide 


to enforcing workplace policies and getting the most out of 


your employees in terms of attendance, performance and 


conduct.  When workers are not meeting expectations in 


these areas, this handbook will provide a framework for 


creating a written record of the shortcomings, demonstrating that the employer gave the 


worker a fair and reasonable opportunity to succeed.  If the worker is not successful, the 


employer will have a path through the coaching and progressive discipline process that 


will ultimately lead to correction or termination.  Ideally, this will be done in such a way 


that the employer will prevent or minimize exposure to costly legal claims. 


 


BOLI is committed to helping Oregon‘s businesses and employers stay strong and 


successful.  Our primary goal through TA is to help employers and businesses stay in 


compliance with the law and prevent costly litigation.  When the law is known and 


followed in the first place, it‘s a win for all Oregonians. 


 


Throughout the year, TA provides a variety of services to support Oregon employers.  


These services are funded almost entirely through the sales of publications like this one 


and attendance at public seminars on various employment law topics.  Customized, on-


site seminars for employers are also an important part of TA‘s work.  Through your 


support, TA continues to answer 15,000 to 20,000 employer questions via phone and 


e-mail, conduct more than 130 public and private seminars, and produce a high-quality, 


two-day law conference each year.  


 


I hope you find this book to be a helpful tool for understanding and complying with state 


and federal employment laws.  Any feedback you may have should be directed to TA, 


and be sure to visit www.oregon.gov/boli/ta  to learn more about the resources and 


services that TA has to offer.  Please do not hesitate to contact our offices if you have 


questions or thoughts to share. 


 


Sincerely, 


 


 


Brad Avakian, Commissioner 


Oregon Bureau of Labor and Industries 



http://www.oregon.gov/boli/ta
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A WORD FROM BOLI TECHNICAL ASSISTANCE … 
 


Thank you for purchasing this book!  Proceeds from the sale of this handbook support 


the Technical Assistance for Employers Program (TA), a self-supporting program that 


receives little taxpayer funding.   


 


As an independent unit within the Bureau of Labor and Industries, TA is dedicated to 


providing the resources, information and training employers need to comply with state 


and federal labor and employment laws.   


 


TA offers a number of free and low-cost resources for Oregon employers, including fact 


sheets, employer advice columns, required workplace posters, and personal assistance by 


telephone and email.  Our informative and practical handbook series is currently 


available for purchase through our website and includes topics like:  


 


 Civil Rights Laws;  


 Family and Medical Leave Laws in Oregon; 


 Wage and Hour Laws; 


 Child Labor Laws; 


 Employee Classification & Wage and Hour Exemptions; 


 Legal Hiring Practices; and 


 Policy Writing Guidelines. 


  


You can access the seminar descriptions, schedules and registration information for all of 


our public training sessions online, as well as information about arranging an on-site, 


customized seminar for your staff.   


 


To contact us, feel free to visit our website at www.oregon.gov/boli/ta or call our 


Employer Assistance line at 971-673-0824. 


 


Technical Assistance for Employers 


Bureau of Labor and Industries 


800 NE Oregon Street, Suite 1045 


Portland, OR 97232 


971-673-0824 


www.oregon.gov/boli/ta  


  



http://www.oregon.gov/BOLI/TA

http://www.oregon.gov/boli/ta
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CONTACTING BOLI 
 


The mission of the Bureau of Labor and Industries is to protect employment rights, 


advance employment opportunities, and protect access to housing and public 


accommodations free from discrimination. 


 


The four principal duties of the Bureau of Labor and Industries are to:  


(1)  Protect the rights of workers and citizens to equal, non-discriminatory treatment 


through the enforcement of anti-discrimination laws that apply to workplaces, 


housing and public accommodations;  


(2)  Encourage and enforce compliance with state laws relating to wages, hours, terms 


and conditions of employment;  


(3)  Educate and train employers to understand and comply with both wage and hour 


and civil rights law; and 


(4)  Promote the development of a highly skilled, competitive workforce in Oregon 


through the apprenticeship program and through partnerships with government, 


labor, business, and educational institutions. 


 


If you have questions or concerns regarding any of these areas, please feel free to contact 


us!  


 


OFFICE ADDRESS PHONE 


PORTLAND 
800 NE Oregon St., Suite 1045 


Portland 97232 


971-673-0761 


Ore.  TTY Relay: 711- 


Fax: 971-673-0762 


BEND 


Apprenticeship Division 


ONLY 


1645 NE Forbes Rd, Suite 106 


Bend, OR 97701 
541-322-2435 


EUGENE 


1400 Executive Pkwy 


Suite 200 


Eugene, OR 97401 


541-686-7623 


MEDFORD 


Apprenticeship Division 


ONLY 


119 N Oakdale Ave 


Medford, OR 97501 
541-776-6270 


SALEM 


3865 Wolverine Ave NE 


Building E, Suite 1 


Salem, OR 97305-1268 


503-378-3292 


www.oregon.gov/boli 
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INTRODUCTION 
 


This handbook is based on the premise that good, clear documentation lets employees 


know what their employers‘ fair and reasonable expectations are.  If they fail to meet 


those expectations, timely and measured discipline is appropriate.  This discipline should 


be promptly documented as well.  If poor performance, attendance problems or 


misconduct are allowed to go unchecked, things will not improve.  Productivity and 


morale will suffer.  Ineffective or even dangerous employees will remain.  Good workers 


will feel like they are the only ones pulling their weight and they may very well flee to 


better organizations.  Well-documented discipline is a warning to correct problems before 


they get out of hand.  If the problems continue, suspension or termination may be 


appropriate.  While the goal should be to retain workers in whom the organization has 


spent time and resources recruiting and training, that is sometimes not possible.   


 


Terminated employees technically need not be told why they are being terminated, but if 


they are left to wonder they may think the worst and seek revenge against the company 


through legal channels such as lawsuits or administrative claims, or illegal ones such as 


violence or sabotage.  The best defense against a disgruntled former employee‘s lawsuit 


is to present documentation showing that the organization had a legitimate, non-


discriminatory reason for the termination.  Former employees who have been given a fair 


opportunity to succeed and keep their jobs are far less likely to sue for wrongful 


termination.  If they do sue, they are far less likely to be successful.  In this climate of 


increasing litigation, it is important to build your case from the beginning in the event 


that a summons and complaint are served on you.  Lawsuits are expensive and uncertain, 


even if you ultimately prevail.   Good documentation will equip your attorney with the 


ammunition needed to get that case dismissed early in the process.  Then you can get 


back to focusing your energies on running a safe, efficient and productive operation. 


 


 


ABOUT THIS HANDBOOK 
 


TA has produced Documentation Discipline and Discharge, A Handbook for Oregon 


Employers as a general summary and teaching guide.   


 


The purpose of this handbook is to help employers understand the basics of the hiring 


process and how to move through that process without creating unnecessary exposure to 


legal complaints, including claims of unlawful discrimination or invasion of privacy. 


 


Several sections of this handbook contain answers to commonly asked questions, best 


practice tips, updates, sample forms and checklists in order to illustrate the application of 


disciplinary practices.  Please keep in mind, however, that this handbook is not intended 


as legal advice regarding any particular situation.  Those seeking legal advice should 
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contact an attorney.  It is always prudent to have an attorney review a draft of new 


policies or procedures to ensure compliance within a particular workplace and industry.   


 


Other resources: 


 


 The BOLI website:  http://www.oregon.gov/BOLI 


 


 Technical Assistance seminars:   


http://www.oregon.gov/boli/TA/Pages/T_SEM_Taseminar.aspx 


 


 Technical Assistance phone line:   971/673-0824 


 


 Technical Assistance email line:   bolita.ta@state.or.us 


 


 Other BOLI publications:  Policy Writing Guidelines, Wage and Hour Laws, 


Family Leave Laws, Civil Rights Laws, Employee Classification, Child Labor 


Laws and Workplace Posters!   
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Employment at Will 


 


The common law rule regarding the employer-employee relationship allows the 


termination of the relationship by either party, without notice and without cause. 


 


Oregon courts have long followed this general rule of ―at-will‖ employment. This means 


that generally, in the absence of a contract or statute to the contrary, Oregon employers 


may discharge an employee at any time and for any reason, or for no reason at all. 


Simpson v. Western Graphics, 293 Or 96, 99, 643 P2d 1276 (1982); Nees v. Hocks, 272 


Or 210, 216, 536 P2d 512 (1975). 


 


Most employers choose to reserve the right to employ at will with specific language in 


personnel policies. 


 


Example: ―We reserve the right to employ at will. This means that employment can be 


terminated, with or without cause, and with or without notice, at any time, at the option 


of the company or at the option of the employee.‖ 


 


To maintain at-will status, it‘s wise for employers to indicate that policies are merely 


guidelines and are not to be construed as a contract. 


 


Example: ―These policies are not to be construed as a contract of employment. We 


expressly reserve the right to change, add to, or delete policies at any time. Changes will 


be effective on dates determined by the company, and you may not rely on policies that 


have been superseded. No supervisor or manager other than our Chief Executive Officer, 


Beau Lee, has authority to alter the policies, and all such changes must be in writing.‖ 


 


Declaring and retaining at-will status provides an employer greater flexibility in the 


workplace, but being an at-will employer is not a cure-all or a substitute for establishing 


clear policies, keeping thorough documentation, and applying consistent disciplinary 


practices. 


 


Since organizations that employ individuals at will may still be called upon to defend 


various types of employment claims in court or before state or federal agencies, prudent 


at-will employers will maintain records showing a legitimate business reason for any 


important personnel action. 


 


It is also important for employers who wish to remain at-will to take steps to retain that 


status. 
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Retaining at-will status 


EMPLOYER QUERY:  EMPLOYMENT AT WILL 


Policy manual should clearly address at-will employment 


QUESTION: We understand that Oregon is an employment-at-will state and 


that we don’t necessarily have to show cause to terminate an employee. What 


should we say about this in the employee handbook we distribute to our staff? 


 


ANSWER:  It‘s true that employment in Oregon is ―at will,‖ so an employer 


generally may terminate an employee at any time for any reason, and an 


employee is similarly free to leave employment at any time for any reason. 


There are, however, exceptions to the rule. State and federal civil rights laws 


prohibit employers from discriminating against employees, and employers may 


also be liable in court under tort theories, for breach of contract, or for 


employment actions that violate public policy. 


 


This means that even though you probably want to retain at-will status, you 


shouldn‘t rely on it when making employment or discharge decisions. Even if 


you‘re an at-will employer, it‘s still advisable to establish clear policies, to 


counsel and discipline employees who fail to meet your expectations, and to 


keep written documentation that shows your actions were taken for legitimate, 


non-discriminatory reasons. 


 


Because employment-at-will is the default rule in Oregon, you don‘t have to 


take special steps to become an at-will employer. You‘ll retain that status as 


long as you don‘t do anything to defeat it – for example, entering into contracts 


with employees. Most employers do want to retain at-will status, because it 


allows greater flexibility in changing policies, job descriptions and salaries, and 


in disciplining and terminating employees. 


 


It‘s still advisable to include at-will language in a clear and prominent place in 


your employee handbook, perhaps in large, bold print at the top of the first 


page. You should state that the manual is not to be construed as a contract, that 


management reserves the right to employ at will, and that either the employer 


or employee can terminate the employment relationship at any time and for any 


reason. You should also state that the policies in your handbook are meant to be 


general guidelines only, and that management reserves the right to deviate from 


them at its discretion and the right to make changes to policies from time to 


time. 


 


Even when you do include an at-will statement, be sure that you write the rest 


of your employee handbook in a consistent manner. A court could still view 
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EMPLOYER QUERY:  EMPLOYMENT AT WILL 


Policy manual should clearly address at-will employment 


your policy manual as a contract, particularly if it‘s 400 pages long and makes 


too many promises of specific outcomes in specific situations. 


 


One critical place where you‘ll want to retain flexibility is in your disciplinary 


policies. Some employers create a progressive discipline policy that promises a 


verbal warning for the first violation, written warning for the second, 


suspension for the third, and finally, termination. Progressive discipline is an 


excellent tool for demonstrating fairness and providing employees notice of 


performance or attendance problems or of misconduct, but it‘s dangerous to 


promise such a rigid disciplinary sequence, because some policy violations 


warrant immediate termination, particularly those involving violence, theft or 


dishonesty.  


 


Therefore, it‘s a good idea to reiterate within your disciplinary policy that you 


are an at-will employer. You can also state that the disciplinary measures you 


list are only guidelines and that management has discretion to initiate discipline 


at any step, to skip steps in the disciplinary process, or to immediately 


discharge an employee.  Policies that provide for discipline up to and including 


termination in the event of a violation help employers retain flexibility in 


correcting employee problems. 


 


You may also wish to include ―at-will‖ language in other key places. You can 


require job applicants to sign a statement on the employment application form 


acknowledging that if hired, they‘ll be at-will employees. You can also have 


new-hires sign an acknowledgment form during orientation indicating that they 


have read the employee handbook, and that they understand it is not a contract 


and that their employment is at will. 


 


Although the at-will language in your policies is important, it‘s not by itself 


enough to insulate you from liability. For example, if a manager with apparent 


authority makes verbal promises of job security, promotions, or pay raises, an 


employee who can prove such an oral contract may hold your organization to 


those promises, particularly if they rely on those promises to their detriment 


(i.e., passing on a better job or relocating). Therefore, if you want to retain at-


will status, instruct managers not to make guarantees of employment for any 


specific term and not to make promises to employees that could constitute a 


contract.  Please refer to our Policywriting Guidelines  Handbook for further 


information on this subject. 
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Exceptions to the “at-will” doctrine 
 


There are many exceptions to the ―at-will‖ doctrine. An employer‘s at-will status will not 


serve as a defense if an employer has created a contract, violated public policy, engaged 


in actions that create tort liability, or violated civil rights laws. 


 


Contracts 
 


In some cases, employers may unwittingly defeat their at-will status by way of the 


language included in personnel handbooks and other documents, or even in seemingly 


casual conversation. Even if the employee manual states that it should not be construed 


as a contract, individual managers may inadvertently create verbal contracts through 


promises made to individual employees. 


 


In some cases, employers deliberately enter into contracts of employment for a particular 


term with certain employees. Those employees may no longer be employed at will, as 


they can hold the employer to the terms of the written agreement and may file breach of 


contract claims if the employer violates those terms.  One example of such a contractual 


obligation would be an employment agreement containing a severance provision that 


requires an employer to pay an employee three months salary in the event of a 


termination unless it is due to the misconduct of the employee.  That employment 


relationship is not at will. 


 


Employers who are subject to a collective bargaining agreement must follow the 


provisions set out in the union contract, which typically provide that an employer may 


only discipline or discharge an employee for ―just cause.‖  


 


Employees represented under a union contract generally have far greater rights than at-


will employees, as the contract typically allows them to file grievances and appeal 


personnel actions, guarantees them the right to notice and a hearing, and allows for 


arbitration of disciplinary matters. 


 


EMPLOYER QUERY:  VERBAL CONTRACTS 


Ability to discharge could be hampered by promises to 


employees 


QUESTION: My husband and I believe in fostering a friendly, team atmosphere 


for the employees at our small business. The same four employees have been 


with us for several years now, and we treat them just like members of the 


family. But now it seems that our kindness has come back to bite us. 
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EMPLOYER QUERY:  VERBAL CONTRACTS 


Ability to discharge could be hampered by promises to 


employees 


We are close to terminating Karen, our office assistant, because of her 


absenteeism and performance problems. Karen is threatening to see her lawyer 


and sue us for breach of contract if we discharge her. We have never signed an 


employment contract with any of our employees. In fact, our employee 


handbook says we’re an “at-will employer” and that we can terminate 


employees at any time. However, Karen claims we have a “verbal contract” 


with her, because our manager tells employees they’ll always have jobs with us 


as long as they work hard. Are we in trouble here? 


 


ANSWER:  Possibly. Although Oregon is an ―employment-at-will‖ state, 


meaning that either an employer or employee can end the work relationship at 


any time, there are many exceptions to the rule. You probably know, for 


instance, that even at-will employers can be liable for discrimination if they 


terminate an employee because of age, race, sex, or other classifications 


protected under Oregon and federal laws.  


 


Similarly, employment may no longer be at will when employers create 


contracts with workers. Supervisors often don‘t realize that verbal contracts can 


be as legally binding as written ones. If an employee can prove that a company 


owner or manager promised her employment for a specific period of time, a 


judge or jury may conclude that a contract exists, giving the worker greater 


rights than an at-will employee. 


 


Does the ―at-will‖ language in your handbook protect you? If you want to retain 


at-will status, it‘s an excellent idea to include an at-will statement at the 


beginning of your employee handbook and in other key places – in your 


disciplinary policies, for example. But even if you include this language, your 


manager can bind the company by promising an employee too much. 


 


In your case, a jury could decide that it was reasonable for Karen to conclude 


she had a guarantee of lifetime employment, as long as she ―worked hard.‖ 


That‘s a very subjective standard, and it might not have anything to do with the 


actual results of her work. Karen‘s attorney might argue that even if her 


performance was below par, she was still working hard for you.  


 


Other employers have found themselves defending breach of contract claims in 


court because they promised the employee job security as long as she was a 


―team player‖ or ―showed up for work‖ or ―didn‘t screw up too badly.‖  


 


Employers who want to retain good employees are often tempted to make 
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EMPLOYER QUERY:  VERBAL CONTRACTS 


Ability to discharge could be hampered by promises to 


employees 


promises they may not be able to keep. To avoid creating a contract, don‘t 


guarantee employment for life or for any fixed period of time. (The opposite of 


temporary status is ―regular‖ status -- not ―permanent‖ status!) Even if the 


employee you‘re dealing with is an excellent worker, you can‘t predict the 


future. Your company‘s financial condition may change, requiring restructuring 


or layoffs at some point. And the employee‘s work performance may not 


always be as stellar as it is now. 


 


Are we suggesting you shouldn‘t be friendly or give your employees positive 


feedback? Of course not. But managers do need to know that their promises can 


be legally binding.  Even if the terminated employee does not ultimately prevail 


in a lawsuit, perhaps being unable to prove the assurances of the manager or 


that the manager had the authority to bind the company to such an obligation, it 


is unwise to create those kinds of expectations in an employee.  If they choose 


to test their expectations in court, it will be an expensive, time-consuming and 


uncertain process for the employer to defend the claim.  Managing employee 


expectations is an important aspect of running a business in general and 


avoiding litigation in particular. 


 


 


Public Policy 
 


Employers who violate public policy fall into another exception to the at-will doctrine. 


 


Employers may not discharge or retaliate against employees for a ―socially undesirable 


motive‖ – for instance, because an employee fulfills an important societal obligation such 


as serving on jury duty. Nees v. Hocks, 272 Or 210, 536 P2d 512 (1975). 


 


Terminating an employee because he or she refuses to perform an illegal act or refuses to 


sign a false and defamatory statement about a former employee would also constitute 


public policy violations. Delaney v. Taco Time Int'l., 297 Or 10, 681 P2d 114 (1984). 


 


Tort Actions 
 


Even at-will employers can be sued under various tort theories, including civil suits for 


defamation, invasion of privacy, assault or battery, false imprisonment, wrongful 


discharge, and intentional infliction of emotional distress. 
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Employees may claim intentional infliction of emotional distress in cases where the 


employer‘s conduct constitutes an ―extraordinary transgression of the bounds of socially 


tolerable conduct.‖ Lewis v. Oregon Beauty Supply Co.,302 Or 616, 626, 733 P2d 430 


(1987); Patton v. J. C. Penney Co., 301 Or 117, 122; Hall v. The May Dept. Stores, 292 


Or 131, 137, 637 P2d 126 (1981). 


 


Plaintiffs in such cases must also show that the employer intended to cause emotional 


distress and that its conduct did in fact cause emotional distress. 


 


For example, in Madani v. Kendall Ford, Inc., 102 Or App 478, 794 P2d 1250 (1989), 


the plaintiff claimed wrongful discharge and intentional infliction of emotional distress 


when the car dealership he worked for discharged him because he refused to comply with 


the instruction to pull down his pants and expose himself to public view. 


 


The employee argued that if he had complied with the employer‘s request, he would have 


violated county ordinances that prohibit indecent exposure and would have been subject 


to criminal penalties. 


 


Individuals who are employed at will can nonetheless prevail on claims of intentional 


infliction of emotional distress where they can show that the employer‘s conduct was 


outrageous, shocking to the conscience and beyond the bounds of tolerable behavior. 


 


Another classic example of intentional infliction of emotional distress is the case of Agis 


v. Howard Johnson Co., 371 Mass. 140 (1976). The plaintiff, Debra Agis, was employed 


as a waitress for a restaurant run by the Howard Johnson Company. Her manager called 


all of the waitresses to a meeting and informed them that ―there was some stealing going 


on,‖ and that until the person or persons responsible were discovered, he would begin 


firing the waitresses in alphabetical order, beginning with the letter ―A.‖ He then 


proceeded to terminate Agis. 


 


Even though the general at-will rule is that employers may terminate for ―any reason,‖ it 


is important for supervisors to understand there can still be liability where their actions 


would lead jury members to say, ―Oh my Gosh … I can‘t believe they did that to the poor 


employee!‖  


 


A more recent case, Hudgens v. Prosper, Inc., 243 P.3d 1275 (Utah 2010), sets a new 


standard for outrageous conduct by an employer.  An overzealous sales manager who had 


drawn mustaches on the faces of underperforming associates with a permanent marker 


and taken their chairs away to discipline them, and who used a fraternity paddle to strike 


the desks of inattentive workers, sought a volunteer to demonstrate a new motivational 


technique.  Mr. Hudgens volunteered.  He was taken outside and instructed to lie down 


on a hill with his head below his feet.  While his co-workers held him down, the manager 


poured water from a gallon jug over his face.  The managers urged the associates to work 


as hard at making sales as Mr. Hudgens was working to breathe.  The trial court, 


incredibly, dismissed the case for failure to state a claim, but the Utah Supreme Court 
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reversed and remanded it for trial.  Presumably, the remand resulted in a costly settlement 


for Mr. Hudgens.   


 


 


Oregon and Federal Civil Rights Laws 
 


State and federal anti-discrimination laws prohibit employment decisions that are based 


on a variety of protected classifications. These laws also require employers to make 


reasonable accommodations for employees with disabilities or sincerely held religious 


beliefs, and require covered employers to grant family leave in qualifying situations. 


 


The chart on the following pages provides a brief overview of the more significant 


Oregon and federal civil rights legislation. Supervisors and managers must be familiar 


with the various protected classes to ensure that they do not inadvertently take 


disciplinary actions that are discriminatory. For more detail on these laws, see the Bureau 


of Labor and Industries‘ employer handbook on Civil Rights Laws or the BOLI website at 


http://www.oregon.gov/BOLI.  
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AN OVERVIEW OF FEDERAL AND STATE 
CIVIL RIGHTS LAWS 


FEDERAL LAW OREGON LAW 


TITLE VII OF CIVIL RIGHTS ACT OF 1964 
Federal laws apply when an employer has 15 or more 
employees (except where noted) 


OREGON REVISED STATUTES CHAPTER 659A 
State laws apply when an employer has 1 or more 
employees (except where noted) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class 
Genetic Information (under Genetic Information  
Nondiscrimination Act) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class  
Prohibition on Genetic Screening and Brain-wave  
Testing 


AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967 OREGON REVISED STATUTES CHAPTER 659A 
Age  (40 and older in companies with 20+  
employees)  


Age (18 and older) 


Uniformed Services Employment and Reemployment 
Rights Act of 1994 and the Vietnam Era Veterans 
Readjustment Assistance Act of 1974 (all employers) 


Members of the Uniformed Services (ORS 659A.082) 
Taking leave to Serve in State-organized Militia (ORS 
 399.065) 


Veteran Status 
Leave to Serve in the Military  
Veterans Preference in Hiring and Promotion (Public 
Employers)  


Veteran Status 
Leave to Serve in State-organized Militia 
Veterans’ Preference in Hiring and Promotion (Public 
Employers) 


AMERICANS WITH DISABILITIES ACT OF 1990 OREGON REVISED STATUTES CHAPTER 659A 
Physical or Mental Disability  Physical or Mental Disability (in companies with 6+  


employees) 


Family and Medical Leave  Act of 1993 (in companies 
with 50+ employees) 


Oregon Family Leave Act (in companies with 25+ 
employees) 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy-related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child) 


 Parental leave for birth or placement of 
newborn, adopted or newly-placed foster child 


 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy-related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child, parent-in-law, 
grandparent, grandchild, same-sex domestic 
partner and parent or child of same-sex 
domestic partner) 


 Parental leave for birth or placement of 
newborn, adopted or newly-placed foster child 


 Non-serious health condition of a child 
requiring home care 


Leave by Spouse, Son, Daughter or Parent of a Covered 
Military Service Member on active duty or call to active 
duty status for a qualifying exigency  


Leave by Spouse or Same-sex Domestic Partner of 
Member of the Armed Forces prior to or during leave 
from deployment (under the Oregon Military Family 
Leave Act, ORS 659A.090 to 659A.099 in companies 
with 25+ employees) 


Leave by Parent, Spouse or Child of  Next of Kin to care 
for a seriously ill or injured service member or veteran 
(26 weeks) 
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ADDITIONAL CLASSES PROTECTED BY OREGON LAW 


OREGON REVISED STATUTES CHAPTER 659A  (Except where noted, laws apply when an employer has 1 or more 
employees) 


Access to Employer-owned Housing 
Credit Records or Credit History 
Expunged Juvenile Record  
Injured Workers (in companies with 6+ employees) 
Lawful Use of Tobacco Products on off-duty hours 
Leave to Donate Bone Marrow 
Leave to Serve in the State Legislature (ORS 171.120-125) 
Limits on Breathalyzer and Blood Alcohol Testing  
Marital Status 
Medical Release as a Condition of Continued Employment 
Opposition to Health or Safety Conditions (ORS 654.062(5)(a)) 
Prohibition on Employer Requiring Medical Release unless Employer pays out-of-pocket costs (ORS 659A.306) 
Prohibition on Polygraph Exams  
Family Relationship 
Right to File a Lawsuit, Testify in Criminal or Civil Proceedings or Report Criminal Activities 
Right to Report Health Care Violations 
Right to Testify at Employment Division Hearings 
Right to Testify Before the State Legislature 
Sexual Orientation and Gender Identity 
Victims of Domestic Violence,  Harassment, Sexual Assault or Stalking, including Leave Provisions 
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ORIENTATION AND TRIAL SERVICE 
PERIODS 


 


One of the most important steps management can take to ensure workplace fairness is to 


make work expectations clear from the outset.  


 


Frequently, when disciplining or terminating a worker, employers are faced with the 


―you-never-told-me-that-was-the-rule!‖ syndrome. Employees who feel that they were 


not given fair notice of policies often file employment claims asserting that the 


employer‘s disciplinary action was pretextual and discriminatory. 


 


To avoid such claims, provide new employees with an updated, accurate position 


description that reflects the essential job functions, working environment, minimum 


qualifications, and performance and production goals.  Also, good, clearly written 


policies, whether or not in an employee handbook format, provide employers with the 


ability to say ―I told you so!‖  Seriously, written notice of expectations and consistent 


documentation showing that employers gave employees a fair and reasonable opportunity 


to correct poor behavior or performance or attendance problems, and to succeed as an 


employee of the organization.  Like it or not, if our termination or disciplinary decisions 


are challenged in court a bit of a popularity contest ensues.  Prudent employers cast 


themselves in a favorable light by being fair and reasonable, giving employees written 


warning of problems that could cost them their jobs. 


 


Starting Employees on the Right Foot 
 


Although not required by any law, formal orientation periods for new employees can be 


an invaluable tool for establishing policies and setting new employees on the right 


course. Rather than just handing the new employees a 300-page policy book and 


instructing them to review it on their own time, consider spending several hours actually 


reviewing key policies with new employees, providing them an opportunity to ask 


questions, and having them sign a form acknowledging receipt and understanding of 


company rules. 


 


What is the company dress code? What are the rules on smoking? When is payday? How 


does the insurance plan work, and when does the employee become eligible for group 


health coverage and other fringe benefits such as vacation, sick leave, holidays, personal 


time off, severance pay or bereavement leave?  Can accrued benefits be cashed out upon 


separation from employment or is it a ―use-it-or-lose-it‖ system?  Does it depend upon 


whether the employee left on good terms or was terminated for cause?  Spell it out!  


Absent clear, written directives, a messy post-mortem on past practices and gray areas 


will likely result and that is uncertain and potentially expensive. 
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What special rules should the employee know in order to comply with your particular 


corporate culture? 


 


Who can the employee contact when questions or problems arise? 


 


You may wish to consider assigning a mentor to the new employee, a person to whom 


the new person can go with questions or concerns, and plan on a period of several weeks 


for the employee to become familiar with work rules and expectations, since in real life, 


orientation to a new workplace is rarely a one-day affair.  You probably hired the new 


employee because it was a busy time at work, but time spent at the front end will pay big 


dividends over the course of the employee‘s career with the organization. 


 


Sample Acknowledgment Form 


 
 


Acknowledgment of Receipt of Company Handbook 


 


I have received a copy of the Boley Company Employee Handbook dated February 13, 


2004. I understand it contains important information on the Company‘s policies, rules 


and benefits and my responsibilities as an employee. 


 


I understand that my employment is at will, meaning that either the company or I can end 


the employment relationship at any time, with or without notice and with or without 


reason. 


 


I understand that this Handbook supersedes all prior handbooks, policies, verbal 


statements and understandings on these subjects, and that it is not a contract of 


employment or a guarantee of specific treatment in specific situations. 


 


I agree to follow all existing and future Company policies and rules. 


 


I understand that the Company has the right to change (modify, substitute or eliminate), 


interpret and apply, in its sole judgment, the policies, rules and benefits described in this 


Handbook. I understand that Beau Lee, CEO, is the only person authorized to make such 


changes in the policies, rules and benefits described in these 84 pages, and that all such 


changes must be in writing to be valid. 


 


Prior to signing this acknowledgment, I was given an adequate opportunity to review the 


Handbook and ask questions about its contents. 


 


 


Dated:  _______________      Employee signature:  ______________________________ 
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Setting Clear Goals 
 


How will the employee be rated when it comes time for a formal performance appraisal? 


The employer‘s benchmarks for performance shouldn‘t be a mystery to the new 


employee. On the contrary, a prudent employer will advise employees from the start as to 


what criteria will be used in measuring performance. 


 


Ideally, an employer‘s performance goals will be objective, measurable, and tied to 


numerical measures, so that it can be possible to justify why one employee scored better 


than another, and to show that methods for evaluating performance are legitimate and 


non-discriminatory. 


 


Are your performance standards communicated clearly? Are they reasonable and 


attainable? If goals are set too high, employees may give up, concluding there‘s no point 


in trying. If they are set too low, employees may conclude that they can ―take it easy‖ 


and relax once they reach the designated performance level. 


 


Rewards and Recognition 
 


A ―rewards and recognition‖ program can be one of the most effective tools in 


motivating employees to achieve and even surpass workplace goals. Employers may be 


able to head off attendance and discipline issues before they occur by providing 


employees strong incentives for positive achievement. 


 


Consider implementing some of the following rewards and recognition programs to keep 


employees motivated:  


 


 Certificate of appreciation 


 Commendation at staff meeting 


 Write-up in company newsletter 


 Employee of the month 


 Opportunity for cross-training 


 Lunch for employee or team 


 Special project assignment 


 Paid time off 


 Attendance bonus for crew 


 Gift certificate 


 Pay increase 


 Education hours / credits 


 Reserved parking space 


 Employee recognition day 


 Discounts on company services or products 
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Introductory Service and “Probation” Periods 
 


Employers often choose to establish introductory periods for new-hires, but many 


employment attorneys caution that ―probation‖ policies may in some cases defeat an 


employer‘s at-will status. Sometimes, employers imply that workers have greater rights 


or job security once they successfully complete the trial service period, and employees 


may conclude that they have contract rights once they have ―passed probation.‖ 


 


Employers who do use a probationary period and wish to retain at-will status should 


make it very clear that even employees who complete trial service remain at-will and can 


be terminated at any time. 


 


Many supervisors erroneously believe that employees in their trial service period have no 


rights and can be terminated more easily than other employees. In fact, even newer 


employees can file employment-related claims, including discrimination actions, 


workers‘ compensation claims, breach of contract claims and tort actions. 


 


So what good is a trial service period? Why have one at all?  


 


Some employers feel it is useful as a tool for evaluating new employees and giving them 


notice that they are being watched more closely during their introductory service. The 


employer may use this time to determine whether the new employee truly meets the 


minimum job qualifications, whether she or he represented herself or himself accurately 


in the application and interview process, and whether he or she will be a ―good fit‖ with 


the company. 


 


Also, the employer may use the probation period to determine an employee‘s eligibility 


for fringe benefits such as group health coverage or vacation leave earned at the 


successful completion of trial service. 


 


In a union environment, the employee‘s coverage under the collective bargaining 


agreement may be determined by the successful completion of trial service. The 


employee who ―passes probation‖ may then have greater rights, such as the right to file 


grievances under the union contract. 


  


EMPLOYER QUERY:  TRIAL SERVICE PERIOD 


Establishing probation period isn’t a cure-all when 


terminating employees 


QUESTION:  Should our company have a 90-day trial service period for new 


employees?  What laws cover probationary employees?  I’ve heard it’s legal to 


fire an employee during her probation, and that we don’t have to give her a 


reason. I’ve heard we can simply say, “It’s just not working out.” Is that true? 
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EMPLOYER QUERY:  TRIAL SERVICE PERIOD 


Establishing probation period isn’t a cure-all when 


terminating employees 


ANSWER:  Although many employers choose to have a ―probationary‖ period 


for new employees, there are no specific laws that define or require such a 


period. Oregon is an employment-at-will state, meaning that either you or your 


employee can end the employment relationship at any time and for any reason.  


There are, however, many exceptions.   


 


For instance, it‘s illegal to terminate an employee because of race, sex, religion, 


disability, or numerous other protected classes under Oregon and federal civil 


rights laws.  It‘s also illegal to make employment decisions that violate public 


policy, such as firing an employee because she is on jury duty. Furthermore, a 


written or oral employment contract can limit your rights to discharge an 


employee. 


 


Since at-will employers can generally terminate an employee at any time, you 


should understand that instituting a ―probationary‖ period for new employees 


doesn‘t give you greater rights than you already have.  But you might still 


choose to establish an introductory time as a waiting period for benefits 


eligibility, or simply as your own timeline to determine whether the new 


employee is a ―good fit‖ with your company.  


 


If you do decide to implement an introductory period, consider calling it a ―trial 


service‖ period rather than ―probation.‖  ―Probation‖ has a criminal 


connotation, and you don‘t really want to label your new employees as 


criminals from day one, do you?  


 


Be careful when developing a trial service policy.  Employment attorneys 


caution that you can inadvertently create a contract with employees by giving 


them the impression that after 90 days (or perhaps six months), they will 


become ―permanent‖ employees.  If you wish to retain your ―at-will‖ status as 


an employer -- and most employers do! -- never use terminology such as 


―permanent.‖ 


 


Many employers share your desire not to give an employee the reason for a 


termination. It‘s true that as an at-will employer, you‘re under no obligation to 


explain the reason for your decision.  But if you were the one being terminated, 


you probably wouldn‘t be satisfied with a vague explanation such as, ―Things 


just aren‘t working out.‖  Indeed, you might suspect that the employer was 


hiding the ―real‖ reason, perhaps discrimination or some other unlawful motive. 


 


Often, employers get too comfortable with the idea of ―probationary‖ 
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EMPLOYER QUERY:  TRIAL SERVICE PERIOD 


Establishing probation period isn’t a cure-all when 


terminating employees 


employees.  The common thinking goes something like this:  ―Mary is a 


probationary employee.  There‘s no need to address or document her 


performance problems.  It‘s uncomfortable to confront or counsel Mary, and I‘d 


rather not alienate her.  She‘ll probably figure it out and fix the problem on her 


own.  And if she doesn‘t, we can just fire her.  After all, she‘s on probation!‖   


 


This sort of thinking is dangerous.  Employers who treat new employees in this 


manner are more susceptible to lawsuits, because they don‘t realize that 


―probationary‖ employees have the same rights as other employees.  Even 


though the employee is new to your company, she can still file discrimination 


claims, wage claims, tort actions, and breach of contract claims.  And if you‘re 


hit with a lawsuit, your lack of documentation will come back to haunt you.  


You may ultimately convince a jury that your actions were not unlawful, but 


going through the litigation process will cost you in time, money and 


aggravation. 


 


So it‘s just as important to give new employees notice of your rules and 


expectations from the very start, and to promptly address any performance 


problems.  This will provide the new employee a fair opportunity to correct any 


deficiencies.   


 


The bottom line is that probationary or not, it shouldn‘t be a surprise to the 


employee that she is being terminated and he or she shouldn‘t have to speculate 


as to the reason for the termination.  Leaving the employee in the dark makes it 


far more likely that we‘ll be hearing from her at the Oregon Bureau of Labor 


and Industries -- or that you‘ll be hearing from the employee‘s attorney.  
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DOCUMENTATION OF 
PERFORMANCE 


 


Documentation of personnel matters is often one of management‘s least favorite 


activities, but it is critical for a number of reasons and should be a part of every 


supervisor‘s daily ―to do‖ list. Problems often arise when supervisors choose to wait and 


allow an employee‘s performance issues to accumulate. The employee may be unaware 


that his or her performance is not meeting expectations and, without guidance from 


management or other sources, may be heading further and further off target.  


 


Although at-will employers aren‘t obligated to give ongoing feedback to employees, 


supervisors should still strive to do so as a matter effective management and of fairness. 


It‘s never good management practice to deliver a poor performance appraisal after six 


months or one year, when the employee didn‘t understand the expectations or didn‘t 


know his or her performance was unsatisfactory. 


 


Also, supervisors who aren‘t contemporaneously providing feedback, counseling 


employees, and documenting performance issues will have a much more difficult time 


reconstructing events later, and the documentation will not be as accurate or helpful as if 


it would have been were it completed when events were still fresh in the employer‘s (and 


employee‘s) mind.  The purposes of effective documentation are twofold: to develop 


employee potential, fixing problems as they arise, and building a provable case to defend 


a termination if things don‘t improve. 


 


When to document 
 


 Every time you meet with an employee for significant work-related reasons; 


 Every time you discipline an employee (even if you merely give a verbal 


warning); 


 Every time a personnel action is taken; 


 Every time you discuss policies and procedures; 


 Every time an employee has a grievance; 


 Every time an investigation is conducted, even if the complaint is ultimately 


unfounded; 


 Every time significant events or discussions occur. 


 


How to document 
 


 Document in a neutral, objective fashion; 


 Use specific language; 
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 Document employees consistently in terms of detail, tone, and frequency; 


 Document primarily facts (who, what, where, why, when and how) more than just 


opinions. Documentation should be similar to a newspaper article as opposed to 


an editorial. For example, if an employee has used objectionable language in the 


workplace, quote that actual language rather than writing that the employee was 


―rude and vulgar‖ or ―used profanity.‖ 


 Document the event as soon as possible, so that details are fresh in your mind; 


 Identify any behavior or conduct that must change and reiterate the standard to be 


met; 


 If change is needed, identify the timeline (―immediately‖ is an option); 


 If termination is imminent unless dramatic improvement happens, state that is the 


case; 


 To comply with Oregon and federal disability laws, keep any medical information 


obtained in a separate, confidential medical file and make sure the reason for any 


discipline is unrelated to the employee‘s protected class status, such as a 


disability, workers‘ compensation claim or use of family leave. 


 


Traditional approach to progressive discipline 
 


Progressive discipline is a process in which the penalty becomes greater for each 


succeeding infraction. In addressing performance issues, many employers choose to use 


some sequence of verbal warnings, written warnings, suspension(s), demotion, and, as a 


last resort, termination. 


 


Many employment attorneys caution at-will employers that discipline policies must be 


written carefully so as not to create a contract. Employers who promise that specific 


disciplinary steps will be taken in some specific order may be legally bound to follow 


those steps.  It is wise to provide in your disciplinary policies that a violation may result 


in discipline up to and including termination, to give you the flexibility to terminate an 


employee for a particularly egregious violation such as theft or violence.  Sample 


language is provided in our Policywriting Guidelines Handbook. 


 


In fact, even using the term ―progressive discipline‖ may imply that the employer will 


follow specific disciplinary steps. 


 


Employers who wish to retain their at-will status should reiterate in any discipline policy 


that the employment relationship is at will. It would be prudent to state that the policy 


only lists potential disciplinary measures that the employer may choose, and that the 


employer reserves the right to initiate discipline at any level or to skip steps, at 


management‘s discretion and depending on the circumstances. 


 


It‘s also wise to explicitly state in the discipline policy that immediate termination is an 


option. 
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Employers might wish to list examples of violations that could lead to immediate 


discharge, but should take care to retain flexibility.  For example, stating that an 


employee ―may be immediately discharged for violence, harassment, theft or gross 


insubordination‖ could suggest the employer doesn‘t have the right to immediately 


discharge for other bad acts not on this list.  


 


Therefore, it would be wise to indicate that the listed infractions are merely examples, 


that this is not intended to be an exclusive list, and that management reserves the right to 


immediately discharge an employee, at its discretion, for other reasons or without having 


a reason.  You don‘t want to give your employees the mistaken impression that they can 


only be terminated for cause. 


 


EMPLOYER QUERY:  WRITTEN WARNINGS 


Employer’s policies determine discipline measures 


QUESTION: I was terminated after receiving just one written warning. How 


many warnings does an employer have to issue before terminating an 


employee? 


 


ANSWER: That‘s entirely up to the employer to decide, as the law doesn‘t 


require warnings at all. Of course, it‘s wise for employers to document policy 


violations and use progressive discipline, but employers who aren‘t subject to a 


contract or collective bargaining agreement are free to determine their 


disciplinary rules and how many warnings are ―grounds for termination,‖ as 


long as they apply their standards in a non-discriminatory manner. 


 


 


EMPLOYER QUERY:  EMPLOYEE SIGNATURE ON 
WARNINGS 


Employee signature on records not mandatory, but good 


idea 


QUESTION: Are employees required to see and sign written warnings before 


they go in their personnel files? 


 


ANSWER:  No. In fact, there‘s no law that requires an at-will employer to 


follow specific disciplinary steps or to issue formal written warnings at all. But 


if your goal is to show fairness in the workplace, then using progressive 


discipline and having an employee sign a written warning are excellent ideas.  


 


Though not legally required, it‘s a way of showing you gave the employee 
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EMPLOYER QUERY:  EMPLOYEE SIGNATURE ON 
WARNINGS 


Employee signature on records not mandatory, but good 


idea 


notice of performance problems and an opportunity to improve. A record of 


signed written warnings can also be instrumental in your defense if the 


employee later claims discrimination or claims that the documentation was 


fabricated by the employer on the eve of trial.  


 


The records in your personnel file should show that you acted for legitimate, 


non-discriminatory reasons, and that you apprised the employee of any 


problems at each step. 


 


Note that there is a law (ORS 652.750) that allows employees to inspect or 


obtain a copy of their personnel records, so upon an employee‘s request, you‘re 


obligated to provide access to personnel records within 45 days, or such longer 


time as the employer and employee may agree.  Any extension of this deadline 


should be memorialized in writing. 


 


Also, a collective bargaining agreement or other employment contract might 


grant employees the right to see any disciplinary notices before they are placed 


in the personnel file, so you‘ll have to honor any such contract provisions that 


apply to your organization 


 


 


EMPLOYER QUERY:  EMPLOYEE’S REFUSAL TO SIGN 


Document uncooperative employee’s receipt of warning 


QUESTION: What do we do if an employee refuses to sign a disciplinary 


warning? 


 


ANSWER:  It‘s a good idea, in such cases, to have another member of 


management present as a witness to the counseling session or future counseling 


sessions. That individual can sign or initial the document to indicate that the 


employee in fact received the warning but refused to sign it. What you‘re really 


trying to accomplish is to show that the employee received notice of a 


workplace issue or performance problem on a particular date. There are ways of 


documenting that other than obtaining a signature from the individual. 


 


Of course, if your policy requires the employee to acknowledge receipt of a 
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EMPLOYER QUERY:  EMPLOYEE’S REFUSAL TO SIGN 


Document uncooperative employee’s receipt of warning 


warning letter, you could choose to treat the refusal to sign the warning as a 


disciplinary issue in and of itself. 


 


However, before going that route, try explaining to the employee that his or her 


signature doesn‘t necessarily indicate agreement with the contents of the 


warning letter, but merely is an acknowledgment of receipt. You might even 


include a statement by the employee signature line to that effect.  Many 


employers also provide an opportunity for the employee to write a few lines of 


text to give his or her response to the warning.  This serves several purposes: 


giving the employee the opportunity to vent, learning valuable information 


from the employee‘s perspective that could prove useful, or making your case 


for the discipline in the employee‘s own handwriting.  For example, if you are 


disciplining the employee for insubordination, and the employee has written in 


bold script with exclamation points that this was a stupid, ill-conceived action, 


he or she has made your case for you! 


 


 


EMPLOYER QUERY:  REBUTTAL STATEMENTS 


Employer may allow employee to submit rebuttal to 


disciplinary action 


QUESTION: Does Oregon law give employees the right to put a rebuttal 


statement in their personnel file when we discipline them? 


 


ANSWER:  No, but allowing employees to tell their side of the story is one 


way to demonstrate fairness.  


 


If you allow an employee to place a rebuttal statement in the personnel file, it 


doesn‘t mean that you have to rescind any disciplinary measures you‘ve 


decided on. It does, however, help to show that you‘re considering all of the 


evidence and fairly investigating the facts when taking disciplinary action. 


 


If your workplace is subject to a collective bargaining agreement, it‘s possible 


that your union contract guarantees employees the right to submit rebuttal 


statements for their personnel files. 
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Examples of documentation 
 
The following written warning is problematic because it is vague in many ways and uses 
language that is very subjective: 


 


Date: October 10 


To:  Lee Vingus 


From:  U.B. Trubble 


Re:  Tardiness and Customer Relations 


This will call to your attention the need to improve observance of work rules in the 
following specific areas: (1) tardiness and (2) customer relations. This means that you are 
to be at work on time and be courteous to customers. 


Our records show that during the time period, May 20 to May 26 you were frequently 
late to work. During this same time period you received several warnings about your 
pattern of tardiness. It is imperative that you consistently report to work in a timely 
fashion. 


At numerous times on June 1, I observed you being rude to customers. I remind you that 
XYZ Supply Company requires all employees who give service to customers do so in a 
manner that promotes good customer relations. Your behavior and bad attitude shows a 
flagrant disregard for this standard. 


This is not an acceptable record of compliance with work rules as set forth above. It is 
also an indication that improvement in attitude and cooperation is needed. Please be 
advised that your failure to correct these deficiencies may result in further discipline. 


I have read and understand the above memo: 


 


Employee Signature:  ______________________________________ 


Date:  ________________________________                                 
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One problem is that the documentation does not reflect the year in which the violation 


occurred.  Often, a sequence of documents spans two or more years.  Thereafter, if a 


termination occurs, the employee has one year from any alleged unlawful employment 


action to file a complaint.  Then the investigation could take a year before going to the 


hearings process or litigation.  A supervisor could have to testify about facts that 


occurred several years prior, so giving the month, day AND year the offense happened 


will establish the chronology without having to reconstruct the sequence of events.  In 


addition, it appears that the documentation was not timely.  Events in May are being 


documented in October.  Contemporaneous documentation is likely to be more accurate, 


more detailed, and better received by the employee being disciplined.  Finally, the 


language used is vague in imprecise in several respects.  Terms like ―frequently‖, 


―several‖ and ―numerous‖ are devoid of real, concrete meaning.  


 


The following written warning letter is far superior to the prior one, because it provides 


specifics, uses objective language, identifies the behavior that must change, explains the 


rationale for the policy at issue, identifies the timeline for correcting the problem, and 


makes clear what stage the employee is in – specifically indicating that termination will 


be imminent if the problem behavior does not improve. 


 


 
To:  Al Beebak 


From:  Will Sleepwell, Manager 


Re:  Final Warning 


Date: August 4, 2012 


On numerous occasions over the last five months, your supervisor has discussed with you 
concerns about your pattern of calling in sick, indicating that you would be late for work. 
On most of these occasions, you have been at least two hours late. These absences result 
in problems providing adequate customer service and place an unnecessary burden on 
your co-workers who must assume additional work. 


On March 24, 2012, you received a verbal warning regarding attendance, tardiness, and 
the behavior you have exhibited toward some of your customers. 


On May 15, 2012, you received a written warning for unsatisfactory attendance and 
tardiness. 


On July 11, 2012, you received a second written warning for tardiness and repeated 
absences. 


Despite a verbal warning and two written warnings over the last five months, you have 
failed to improve your pattern of tardiness. Your working hours are 8 a.m. to 5 p.m. You 
are expected to be at work on time each day. Since your last written warning, you have 
been late on the following occasions:  
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       Date   Called In Arrived 


 July 15   8:30 a.m. 9:50 a.m. 


 July 18   9:50 a.m. 11:40 a.m. 


 July 23   10:00 a.m. 12:00 p.m. 


 July 25   11:00 a.m. 12:08 p.m. 


 August 1   8:50 a.m. 1:10 p.m. 


You have been advised of management's expectations about being to work on time, you 
have been given many opportunities to meet those expectations, and you have repeatedly 
failed to so. The company needs to employ individuals who are reliable and dependable 
to be at work on time. Your behavior shows a disregard for your employer and co-
workers who must pick up your work and cover for your absences. 


 


There must be immediate and sustained improvement in your reporting to work on time. 
Failure to do so will result in your termination from this company. 


Supervisor Signature: ______________________________________                                                   


Date: ___________________________________________________ 


 


 


Employee Signature: ______________________________________ 


Date: ___________________________________________________ 


The employee's signature confirms only that the supervisor has discussed and given a 
copy of the material to the employee. The employee's signature does not indicate 
agreement or disagreement with the contents of this material. 
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Issues with attendance 
 


Legally Protected Absences 
 


EMPLOYER QUERY:  DISCIPLINE FOR ATTENDANCE 


Many employee absences are legally protected 


QUESTION: I have a problem employee, Craig, who is chronically absent from 


work – typically on Mondays, Fridays, and good weather days. Under my 


attendance policy, I assign employees a point for each unexcused absence, and 


I terminate employees who accumulate four points or “incidents” during the 


year.  


 


The problem is that every time I try to discipline Craig for an absence, he 


claims that one law or another protects him. One day, he calls in with a 


migraine headache, and the next day he’s on jury duty. Last week, he missed 


three days of work because his uncle is seriously ill  And this week, he was out 


Tuesday due to “girlfriend problems”.  I understand that some absences are 


legitimate, but I have a business to run. How can I deal with this problem 


legally? 


 


ANSWER:  Some of the absences you describe are indeed protected by Oregon 


law, but others can be treated as unexcused absences under your attendance 


policy.  You may be relieved to learn that Craig‘s most recent absence is not 


legally protected and the prior one is probably not protected.  


 


Although aunts and uncles are family, they are not considered those family 


members covered by state or federal leave laws unless they are in loco parentis, 


meaning they are in the place of the employee‘s parents, having provided 


financial support or day-to-day responsibility as a parent would, often when 


biological parents are not present.    So you‘re not obligated to allow Craig time 


off for the ―girlfriend problems‖ and probably not for the uncle‘s serious health 


condition, and you could choose to treat those absences as ―incidents‖ or 


disciplinary ―points‖ under your policy. 


 


You indicate that Craig had a migraine. That is a serious health condition under 


state and federal leave laws.  If Craig has become eligible for protected time 


off, and if you are an employer covered by those leave laws, disciplining him 


for that absence is an unlawful employment practice.   If your company has 25 


or more employees, you‘re covered by the Oregon Family Leave Act, and if 


Craig has worked for you for 180 days and 25 hours per week or more, he is 


eligible for protected OFLA leave. That means he can take up to 12 weeks off 
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EMPLOYER QUERY:  DISCIPLINE FOR ATTENDANCE 


Many employee absences are legally protected 


in qualifying situations, including when he has a sick child with a non-serious 


health condition which requires home care, or when he or a covered family 


member has a serious health condition.  Those leave laws are explained in 


detail in our Family Leave Laws Handbook. 


 


You should note, also, that Craig‘s absence for jury duty is protected under 


Oregon law. ORS 10.090 states that employers ―shall not discharge or threaten 


to discharge, intimidate, or coerce any employee by reason of the employee‘s 


service or scheduled service as a juror on a grand jury, trial jury or jury of 


inquest.‖ So when tracking Craig‘s attendance, put the jury duty in the column 


for excused absences and don‘t count it as a ―point‖ or ―incident.‖ 


 


Numerous other laws permit employees to take protected absences, including 


the federal Family and Medical Leave Act, state and federal disability laws, and 


statutes pertaining to military service, service in the state legislature, and leave 


to donate bone marrow. Employers should have attendance tracking systems 


that carefully distinguish between unexcused and legally protected absences.  


To avoid disciplining a worker for a protected absence, be sure you have a 


thorough understanding of the civil rights laws.   


 


 


“No-Fault” Policies 
 


EMPLOYER QUERY:  NO-FAULT ATTENDANCE RULES 


Certain absences still protected despite “no-fault” policy 


QUESTION: Is it legal to have a “no-fault” attendance policy under which we 


terminate employees who reach a certain number of absences during the year 


 


ANSWER:  Generally, yes. You could choose, for instance, to discipline or 


terminate employees once they reach eight ―incidents‖ or ―occurrences‖ of 


unexcused absence during the year. However, you must be careful as to how 


and when you apply your no-fault policy.  


 


For example, if an individual is absent because of a disability covered under the 


Americans with Disabilities Act or state disability laws, you should consider 


whether granting the time off would be a reasonable accommodation. If so, you 


must make an exception to your no-fault policy. 
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EMPLOYER QUERY:  NO-FAULT ATTENDANCE RULES 


Certain absences still protected despite “no-fault” policy 


 


Similarly, when your employee misses time because he or she is a victim of 


sexual assault, domestic violence, stalking or harassment, protected under 


Oregon law unless it would be an undue hardship, you may not count these 


protected absences as a ―point‖ or an ―occurrence‖ that could lead to discipline. 


 


 


Abuse of Sick Leave 
 


EMPLOYER QUERY:  ATTENDANCE ISSUES AND SICK 
LEAVE 


Employee’s abuse of sick leave may be grounds for 


discipline 


QUESTION: We offer a generous benefits package that allows employees to 


accrue up to 15 days of paid sick leave per year. What are our legal options 


when an employee takes advantage of our generosity? We have one employee, 


Jay, who seems to call in sick every time the sun is shining on a Friday. Jay’s 


attitude when we question him about his illness is that it’s none of our business. 


He feels he’s entitled to take sick leave since he’s earned it. Do we have the 


right to ask for the specifics on what his illness is or to demand that he bring us 


a doctor’s excuse? Can we discipline or even terminate an employee for using 


excessive sick leave? 


 


ANSWER:  It‘s up to your company policy to determine just when and how 


employees may use paid sick leave. You can authorize or deny the use of sick 


leave according to your policy, so long as it‘s applied in a non-discriminatory 


way. Generally, you can request relevant information and discipline employees 


for unauthorized use of sick leave. You should, however, be aware of disability 


and leave laws that regulate medical inquiries, give certain employees the right 


to take time off and, in some cases, guarantee the right to use accrued paid 


leave. 


 


Jay may be telling you to ―mind your own business,‖ but you do have a 


business reason and the right to ask questions to determine how to track his 


absence and whether paid leave is authorized under your policy, if your policy 


is well written. Oregon and federal disability laws permit employers to make 


medical inquiries of employees as long as they are job-related and consistent 
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EMPLOYER QUERY:  ATTENDANCE ISSUES AND SICK 
LEAVE 


Employee’s abuse of sick leave may be grounds for 


discipline 


with business necessity. You can, therefore, inquire about Jay‘s pattern of 


absenteeism – especially when the circumstances are suspicious. 


 


Although you can make job-related inquiries, be careful not to overstep your 


bounds. In most cases, it‘s inappropriate to demand information about the 


employee‘s specific symptoms, prescription medication or medical prognosis, 


unless you can demonstrate there‘s a business need to know. You are entitled to 


general information about the reason for Jay‘s absence so that you can 


determine whether to track the absence as family leave and whether the absence 


qualifies under your paid sick leave plan.  If it‘s your company policy to do so, 


you can require that Jay bring a doctor‘s excuse or fitness for duty release when 


he returns to work. Many employers require such documentation when an 


employee has missed three days of work. Keep in mind that if you do require a 


doctor‘s note or an evaluation under such a policy or under the family and 


medical leave laws, you‘ve made it a condition of employment, and an Oregon 


civil rights statute (ORS 659A.306) requires you to pay any out-of-pocket costs 


incurred by the employee. 


 


There are other limitations on requiring medical certification. Under the Oregon 


Family Leave Act (OFLA), covered employers may only require a doctor‘s 


note for ―sick child‖ incidents for non-serious illnesses beginning with the 


fourth incident or day of sick child leave during the year. With all absences that 


qualify for family leave, the employer must make any medical certification 


request in writing and must allow the employee 15 days to return the completed 


certification, absent extenuating circumstances. 


 


You can specify in your sick leave policy under what circumstances paid sick 


leave is authorized. Some employers limit the use of sick leave to situations 


when the employee is ill. Others allow paid sick leave for illness of the 


employee‘s spouse or family member. During family leave absences, however, 


employees are entitled to use paid sick leave, even if that policy is stated to be 


limited to situations where the employee himself or herself is sick.. 


 


You can terminate an employee for excessive use of sick leave, but you should 


be certain that you‘re not counting any absences legally protected under 


workers‘ compensation, disability or family leave laws.  In addition, you can 


track absences to see if patterns emerge, such that the employee‘s health care 


provider may be asked (through the employee rather than directly) to verify that 


the pattern is consistent with the employee‘s health condition.  
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Posting of Attendance Records 
 


EMPLOYER QUERY:  EMPLOYEE ATTENDANCE 
RECORDS 


Posting of employee records not the best option 


QUESTION: We want to recognize the employees with good attendance 


records and give a “heads up” to those with problem absenteeism. Is it legal to 


post staff attendance reports so that everyone may view them? 


 


ANSWER:  Posting of attendance records would likely be impermissible or at 


least unwise, even if the material you display excludes information on protected 


leaves and absences. 


 


It would be illegal, for example, to post that your ―problem‖ employee Angie 


missed two work days for jury duty, took two weeks off for training in the 


Oregon National Guard, filed three workers‘ compensation claims this year, 


missed eleven days of work due to her disability, and used seven weeks of 


family medical leave. 


 


If you simply intend to show each employee‘s number of unexcused, 


unprotected absences for the year, it wouldn‘t violate civil rights laws, but it 


could raise privacy concerns.  


 


When management disciplines or discharges an employee for poor attendance 


or for other reasons, it‘s not a good idea to disclose details to other staff that 


don‘t have a need to know. The posting of information that will potentially lead 


to employee discipline is somewhat questionable for that reason. 


 


Recognizing and rewarding good performance is a great way to motivate 


employees, but perhaps you could limit your posting to the ―Top Ten‖ 


employees with the fewest unexcused absences. You might also put the names 


of top performers in your company newsletter or provide bonuses to those with 


stellar attendance. Some organizations reward good performance by allowing 


the accrual of extra paid time off, providing a special parking space to the 


employee of the month, awarding gift certificates for local establishments, or 


offering discounts on the employer‘s own products and services.  Note that 


under the Oregon Family Leave Act, covered employers are required to 


consider those who only took time off under the protections of that law to have 


perfect attendance despite those absences.  


 


As for your employees with problem attendance, have supervisors tried one-on-


one coaching and counseling techniques? Have they developed work plans with 
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EMPLOYER QUERY:  EMPLOYEE ATTENDANCE 
RECORDS 


Posting of employee records not the best option 


these employees? Have the employees signed written warnings and been 


provided an opportunity to correct performance deficiencies? You may find that 


this type of direct feedback is more effective in providing a ―heads up‖ than the 


public humiliation technique you had in mind. 


 


 


Job Abandonment 
 


EMPLOYER QUERY:  NO-SHOW EMPLOYEE 


Employer policy determines “job abandonment” when 


employee disappears 


QUESTION: If one of our employees simply disappears and stops showing up 


for work, how long do we have to wait before we can legally consider this to be 


job abandonment? What do we do with the employee’s final paycheck in this 


situation? Is the employee going to be eligible for unemployment benefits?  


 


ANSWER:  It‘s your company policy – not the law – that defines what 


constitutes ―job abandonment.‖ A common practice is to state in your work 


rules or employee handbook that the company will consider the employee to 


have voluntarily resigned after three consecutive ―no call, no shows.‖  


 


But before you decide on a termination under this type of policy, you should 


attempt to contact the employee, by telephone, e-mail and by letter (best 


practices), to determine if there are extenuating circumstances. Is the absence 


related to a medical condition that prevented the employee from contacting 


you? Is the absence possibly protected under family leave laws, disability laws, 


or workers‘ compensation rules? Gather as much information as possible about 


the circumstances. It‘s also a good idea to document that you made reasonable 


efforts to reach the employee.  If you later learn that the absences of an 


employee terminated for excessive no-shows were protected, as for example if 


the employee was unconscious in a hospital and could not contact the employer, 


that employee should be reinstated immediately.  


 


If you do decide after a certain number of absences that the employment 


relationship is over, you have really terminated the employee at that point -- at 


least for purposes of wage and hour laws.  
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EMPLOYER QUERY:  NO-SHOW EMPLOYEE 


Employer policy determines “job abandonment” when 


employee disappears 


 


Even if you characterize the unexcused absence as a ―voluntary quit,‖ the 


employee in this scenario hasn‘t stated that he or she is resigning. Rather, 


you‘re applying your policy to determine that the employee has separated from 


employment and is no longer welcome to return.  


 


The significance, under Oregon wage rules, is that you must have the 


employee‘s final paycheck available by the end of the next business day 


following the termination (certain exceptions apply, for example, to seasonal 


farmworkers).  A different rule applies when an employee resigns without 


giving 48 hours advance notice. In that situation, you must have the paycheck 


available within five working days, or at the next regular payday, whichever is 


sooner. 


 


If possible, you should promptly notify the employee of the termination 


decision and advise that the final paycheck is available. If the employee 


requests that you mail the check, it‘s required that you do so, but it should be 


mailed certified mail, return receipt requested.  If it is not requested to be 


mailed, the best practice is to hold the check until the former employee comes 


to get it, since problems can result from the mailing and the check may not be 


timely.  In such cases, severe penalties can result.  These issues are discussed in 


greater detail in our Wage and Hour Laws Handbook. 


 


Although you should follow the wage and hour rules for a discharge, this 


doesn‘t necessarily mean, for purposes of unemployment rules, that you have 


terminated the employee or that the employee will be eligible for benefits. The 


Oregon Employment Department will examine the facts and determine on a 


case-by-case basis whether an employee has voluntarily resigned. If so, 


unemployment benefits will not be granted. 


 


To address the problem of the employee ―missing in action,‖ consider 


implementing a reporting policy which requires all employees to check in at 


regular intervals when absent from work. For instance, your policy might 


require any employee who is absent for a specified time period to phone in 


daily at a designated hour and speak personally to the supervisor. 
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Literacy requirements 
 


EMPLOYER QUERY:  EMPLOYEE ILLITERACY 


Employers may properly inquire as to some workers’ 


reading, writing abilities 


QUESTION: We are in the construction business, and it has come to our 


attention that our lead carpenter may have a literacy problem that is affecting 


his job performance. His duties include reading bids and then completing 


paperwork at the conclusion of each job.  


 


We have discovered that he asks his assistant to read every bid for him, and 


then he takes work materials home (without authorization) and has his wife 


complete all the paperwork. Not only does this delay the completion of work, 


but we also fear it could lead to miscommunication and errors at our jobsites. 


We don’t want to lose this employee, because he does great work, but we 


strongly suspect that he is unable to read or write, and we don’t know how we 


can legally broach the subject. 


 


ANSWER:  Just ask him. It‘s always legal to talk to an employee about work 


issues, as long as you don‘t discriminate in the way you apply your standards. 


And if reading and writing are essential job functions, you‘re well within your 


rights to address the performance of those duties.  If these functions are not 


essential, however, requiring them could be shown to create a pattern and 


practice of discrimination against those with impairments or those whose 


inability to read and write in English is based on their national origin, a 


protected class under state and federal civil rights laws. 


 


Your best bet is to address the problem in a straightforward manner and ask the 


employee why he doesn‘t read the bids and complete the paperwork himself, as 


the job description apparently requires him to do. 


 


You may be right that your employee is illiterate, and he may tell you that is the 


case. But you shouldn‘t jump to conclusions, because there are other 


possibilities.  


 


Say, for example, the employee tells you he is dyslexic and delegates the 


paperwork because he doesn‘t want to mix up numbers and measurements. His 


condition might be a disability, and if so you would need to consider making 


any reasonable accommodations that would help him to perform his job. 
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EMPLOYER QUERY:  EMPLOYEE ILLITERACY 


Employers may properly inquire as to some workers’ 


reading, writing abilities 


However, if it turns out the issue really is a problem with reading and writing 


skills or simply a lack of education, you have several options. If you determine 


that the employee just doesn‘t have the qualifications needed to perform all of 


his job duties, you could discipline and even terminate him for failing to meet 


performance benchmarks you have set. 


 


But since you‘ve indicated you want to work with and retain this employee, you 


might choose to pay to send him to a literacy course so that he can learn the 


skills needed to meet your work requirements. 


 


You might even decide that the employee‘s carpentry skills are valuable enough 


to you that you are willing to redesign his job description and assign the 


normally required, essential reading and writing functions to other workers. 


This is not something the law requires you to do – even with employees who 


have disabilities – but you could voluntarily choose to go above and beyond for 


this individual. 


 


In the future, you should consider screening job candidates more carefully 


before making your hiring decision. If a particular job requires a certain level of 


fluency in reading, writing or speaking English or other languages, you should 


write those requirements into the position description as minimum 


qualifications.  


 


You can even conduct reading and writing tests within the job interview to 


determine an applicant‘s skill levels. Also, when conducting reference checks, 


you may ask about the applicant‘s job-related qualifications, including language 


skills. 


  


Another issue you‘ll want to address promptly is your employee‘s ―delegation‖ 


of work to his wife. Now that you‘ve learned about this practice, you need to 


put a stop to it as soon as possible. Oregon and federal wage laws state that you 


―employ‖ an individual when you ―suffer or permit‖ the individual to work, so 


you should take steps to prevent the wife from performing work for you if you 


don‘t wish to add her to your payroll. 


 


Presumably, you don‘t have I-9 or W-4 forms for the wife, you‘re not providing 


her workers‘ compensation coverage, and you‘re not reporting any state and 


federal tax withholdings for her. All of these matters, among others, could be 


sources of liability, if a court later determines that the wife was your employee. 
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PERFORMANCE APPRAISALS 


 


Preparing and delivering performance appraisals is often a supervisor‘s most daunting 


and dreaded assignment, but it doesn‘t have to be that way.   


 


When supervisors are giving contemporaneous feedback to employees throughout the 


year, counseling and coaching employees on performance, and documenting issues that 


arise, the task of preparing an annual performance review becomes much easier.  If done 


correctly, reviews or performance appraisals are a valuable management tool, both in 


recognizing positive contributions and further documenting problems. 


 


First, the supervisor won‘t have to go back in time and try to reconstruct events  from 


memory. The documentation of discussions and personnel issues that has been created 


throughout the year will be up-to-date, accurate, and easy to compile. 


 


Second, and more important, the employee will already know how he or she is doing 


before meeting with the supervisor for the all-important review. The formal review 


should never be a time to spring surprises on an unsuspecting employee. This is the time 


to summarize and review the evaluation period. It shouldn‘t be the first time the 


employee is hearing about a serious attendance problem or performance issue. 


 


In preparing to conduct a performance review, review the employee‘s position 


description and the personnel file. Review the standards and any goals you and the 


employee had previously set for this review period. 


 


This isn‘t the time for nitpicking, so try to concentrate on the most important points with 


respect to the employee‘s job performance. Try to follow objective standards for rating 


the employee, and be prepared to give specific examples to support your conclusions. 


 


Be sure to make notes of areas deserving positive reinforcement, as well as identifying 


areas for improvement.  This helps to show that you were fair and objective. 


 


It‘s also important to keep to any promised schedule for the performance review, 


especially when merit increases or other bonuses are tied to the evaluation. Employees 


who are denied a previously promised review may claim a breach of contract, or may 


later claim that the failure to provide them with notice of a problem was discriminatory, 


especially if other employees received their reviews on time. 


 


Ask the employee to be prepared in advance of your meeting, and request that he or she 


provide a summary of accomplishments, needed improvements, suggestions to improve 


workplace functions, and personal goals for the next evaluation period. 


 


Finally, avoid taking the ―easy way out‖ and simply rating the employee ―satisfactory‖ or 


―above average‖ in each category just to avoid a confrontation or discussion of 
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performance issues. In truth, not every employee is above average. If supervisors 


artificially inflate employees‘ ―grades,‖ the overly generous evaluations may later be 


used as evidence against the company when the employee is terminated for continuing 


performance problems.  Be consistent in your documentation.  Shortcuts here can be very 


costly. 


 


EMPLOYER QUERY:  PERFORMANCE APPRAISALS 


Terminating employee without honest evaluations is 


problematic 


QUESTION: I own an auto repair shop, and Linda has been my employee for 


10 years. She and I long time family friends, and we work closely together and 


also socialize off the job. Although I give annual performance appraisals to all 


of my employees, I've never spent much time on Linda’s appraisals. I just write 


down that she's doing a great job.  


 


I’ve continued this practice, even though her performance has been 


deteriorating in the last couple of years. She rarely comes in on time, and she's 


starting to move slower and without her usual enthusiasm. She's also been testy 


with a few customers and a couple of her co-workers. She's confided in me that 


she's having emotional problems and is distracted at work. 


 


I like Darcy, but 10 years is a long time to work someplace, and I think she’s 


getting burned out. There are also some people who have applied that I think 


might do better and have more energy and enthusiasm for the job. My 


handbook states that I am an "at-will employer," so I'm thinking of just telling 


Linda she’s no longer a good fit and I'm letting her go pursuant to my at-will 


policy. Is there a problem with this? 


 


ANSWER:  Potentially, yes. Although the law does not require employers to 


provide performance appraisals, there are many advantages to doing so. 


Performance appraisals give you the chance to provide feedback to your 


employee as to how she‘s doing. You and the employee can discuss what has 


worked and what could be improved, and you can also put together a plan with 


goals for the upcoming appraisal period.   


 


Regular performance appraisals should occur in addition to ongoing 


conversations with employees about their performance. That way, when it‘s 


time for the performance appraisal, there should be no surprises. The employee 


should be aware of and anticipating what will be in the appraisal. 


 


Where does this leave you with Linda?  Even though her performance has been 


declining, you haven‘t noted that on the performance appraisals. It will 


probably come as a great surprise to her when she's terminated, and she 
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EMPLOYER QUERY:  PERFORMANCE APPRAISALS 


Terminating employee without honest evaluations is 


problematic 


probably won't buy your "employment at will" explanation. It‘s more likely that 


she will believe that you're hiding some illegal reason -- for example, 


discrimination based upon a perceived disability regarding her mental health. 


Or, if she's older than several of your other employees, she may believe she's 


being discriminated against because of her age.  If she‘s the only woman 


working in the shop, she may feel that her not being a ―good fit‖ really means 


that she‘s being let go because she‘s not a man. 


 


Although you may be able to show that none of those things was the reason for 


her termination, you could still be subject to the very unpleasant (and 


potentially expensive) task of proving it to a jury or an investigating agency. If 


you tried to introduce evidence of performance problems in that type of forum, 


Linda or her attorney would likely present copies of your performance 


evaluations which continue to reflect only that ―she‘s doing a great job.‖  This 


situation also provides a cautionary tale concerning hiring and managing 


friends or family members.  Linda might be decidedly more frosty in her 


attitude toward you at family reunions if you terminate her. 


 


So instead of being so eager to ditch Linda, it would be more prudent to treat 


her like all of your other employees—starting with giving her an honest 


performance appraisal and an opportunity to improve.  
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DISCIPLINE 


 


Addressing employee “attitude” 
 


EMPLOYER QUERY:  ADDRESSING POOR BEHAVIOR 


Discipline and document objectively rather than firing for 


“attitude” 


QUESTION: My husband and I own a local print shop and have 16 employees. 


Our biggest problem is Maggie, an employee who has been with us for almost 


20 years. Maggie has always been a thorn in our sides. Her job performance is 


acceptable most of the time, but she’s very negative with co-workers and 


customers, and sometimes she’s even disrespectful to me. We’ve never really 


taken the time to document these problems, because we’re so busy running the 


shop, but now things are getting worse. 


 


ANSWER:  Although you certainly can discipline -- and even terminate -- an 


employee for the types of behavior you describe, you should proceed very 


carefully under the circumstances. Consult an employment law attorney before 


making a decision to terminate Maggie. 


 


As a business owner, you know that getting the work done is only half the 


battle. Having the workplace run smoothly also depends on having employees 


who are professional and courteous to customers, supervisors and co-workers. 


Those are standards that you can and should enforce in the workplace. 


 


Of course, you know that you can set rules for work performance and 


attendance. But you can also establish a workplace conduct policy requiring 


your employees to treat others with dignity and respect. With such a policy in 


place, you‘ll have a mechanism to address the kind of problems you‘ve 


encountered with Maggie.  The problem here is that you‘ve apparently allowed 


Maggie to behave this way for the last two decades, and this is the first time 


you‘re formally addressing it. It‘s never a good idea to terminate an employee 


without giving fair notice and an opportunity to correct the problem. 


 


When disciplining Maggie for her workplace behavior, avoid the common 


mistake of referring to her ―rudeness,‖ ―disrespectfulness‖ or ―bad attitude.‖ 


While these terms may accurately describe Maggie, they are loaded words 


likely to anger her, and they‘re also terms which are very subjective. 
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EMPLOYER QUERY:  ADDRESSING POOR BEHAVIOR 


Discipline and document objectively rather than firing for 


“attitude” 


It‘s much more effective (and probably more compelling to others who may 


eventually see your documentation) to specifically identify the problem 


behavior that violated your policy.  For example, ―On Tuesday morning at 8:27 


a.m., I observed Maggie arriving to work nearly 30 minutes late, in violation of 


our attendance rule. At 10:00 a.m., Maggie‘s co-worker reported to me that 


Maggie used the ―F‖ word, told him to ‗shut up,‘ and refused to help with the 


blueprint copying to meet our afternoon deadline. I attempted to raise the issue 


with Maggie, but she interrupted me and in a loud voice told me she had her 


work ‗under control‘ and that I should ‗mind my own business.‘‖ 


 


You mention that Maggie has not only threatened legal action, but also recently 


disclosed a serious medical condition.  It‘s not illegal to discipline or terminate 


an employee when you can show that you‘re applying your normal workplace 


policies in a non-discriminatory fashion, without regard to age, health, or any 


other protected classification. But since you haven‘t previously documented 


Maggie‘s bad behavior, to suddenly do so now could look suspicious to an 


outsider – perhaps Maggie‘s attorney, an investigating agency, or even a jury. 


 


Terminating Maggie at this juncture would be very risky.  Instead, why not 


make a commitment to promptly document (and hopefully correct) 


inappropriate employee behavior. 


 


 


Wages and discipline 
 


EMPLOYER QUERY:  DEDUCTIONS, “FINES” AND 
DISCIPLINE 


Coaching the problem employee a better option than 


lowering pay 


QUESTION: Robert, who's been our Information Systems Specialist for the past 


eight months, is our biggest challenge. When we hired him, we agreed he'd earn 


$14 per hour, though that's significantly more than we paid the last person in 


the job. We agreed to this because of Robert's hi-tech experience, salary history 


and the good job references we received. 
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EMPLOYER QUERY:  DEDUCTIONS, “FINES” AND 
DISCIPLINE 


Coaching the problem employee a better option than 


lowering pay 


Despite his pledge to give us 110 percent, Robert's job performance has been 


lackluster. He's often late to work, his attitude suggests job burnout, and he 


doesn't work up to his potential. We've expressed our displeasure several times, 


but he doesn't seem to take it to heart, and the problems with tardiness and low 


productivity continue. We don't want to terminate Robert, as we know how 


difficult it would be to find a qualified replacement. Robert already knows our 


computer systems, and when he applies himself he does good work. 


 


We figure if we hit him in the pocketbook, he’ll finally get the message that 


we're serious about our attendance rules and project deadlines. Can we impose 


penalties if an employee violates our rules? For instance, could we tell Robert 


we'll dock his pay by a dollar for every minute he's late in the morning? Or 


when his performance is mediocre, can we simply pay him at a lower rate than 


what we initially agreed upon, say $9.00 per hour? 


 


ANSWER:  Attempting to discipline an employee through the paycheck is 


almost always illegal. While in some circumstances you can lower a worker‘s 


pay rate for hours not yet worked, it's probably not the best option if your goals 


are employee retention, higher motivation and better job performance. 


 


Oregon wage laws don't allow employers to deduct a "fine" from an employee's 


check for poor performance or tardiness. Payroll deductions are generally 


limited to those that are required by law and those that an employee authorizes 


in writing for his own benefit. Your proposed dollar-per-minute penalty might 


scare Robert into better attendance, but it‘s also likely to scare up a wage claim. 


 


As for lowering Robert's hourly wage to $9 per hour, you can do this if you‘re 


an at-will employer, provided you‘re not violating an existing written or verbal 


contract, and provided that you make the change prospective rather than 


retroactive. For example, it would be a violation of your wage agreement to 


simply hand Robert his paycheck and announce that you‘ve paid him at a lower 


rate than the agreed-upon $14 per hour for hours already worked. 


 


On the other hand, you could tell Robert that effective next week you‘ll be 


reducing his hourly wage to $9. You‘d first want to be certain that you‘ve 


retained at-will status with proper language in your employee handbook, that 


your policies clearly indicate the company can change benefits and pay, and 


that you haven‘t promised Robert he‘d remain at $14 per hour for any fixed 


period of time.  
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EMPLOYER QUERY:  DEDUCTIONS, “FINES” AND 
DISCIPLINE 


Coaching the problem employee a better option than 


lowering pay 


 


But having said that, consider the message you‘d be sending: ―We‘re going to 


start paying you less, and we expect you to work harder.‖ Is that really likely to 


get you improved performance? Most employment experts instead recommend 


coaching the problem employee. To improve employee motivation, consider 


implementing recognition programs to reward good performance. Give ongoing 


feedback to employees, document performance problems, create work plans, 


and apply your disciplinary policies to show you‘re serious about company 


rules. 


 


 EMPLOYER QUERY:  REDUCTION IN PAY 


Retroactive pay cut violates wage and hour laws 


QUESTION: I was hired last month at $12 per hour, but my employer issued 


my most recent paycheck at $10 per hour, claiming that I overstated my 


qualifications and that my performance hasn’t been up to par. Isn’t it illegal to 


change my pay rate after the fact? 


 


ANSWER: In most cases, it‘s not against the law for an employer to adjust your 


pay rate, but it is illegal for the employer to make such adjustments 


retroactively.  


 


If you work for an employment-at-will company and don‘t have a contract that 


guarantees you‘ll remain at $12 per hour for any specific time period, then your 


employer may prospectively adjust your pay based on your job performance. 


But handing you a paycheck and informing you only at that time that you‘ve 


earned less than what you expected for the last pay period is a violation of the 


wage laws. 


 


The position of the Bureau of Labor and Industries is that it‘s not legal for your 


employer to unilaterally change your pay rate without your knowledge. Instead, 


your employer may make a lower pay rate effective only after informing you of 


the change. That way, you have the opportunity to accept or reject the change in 


pay rate. 


 


The Oregon law defining ―employee,‖ ORS 652.310, refers to an individual 
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 EMPLOYER QUERY:  REDUCTION IN PAY 


Retroactive pay cut violates wage and hour laws 


who renders personal services ―to an employer who pays or agrees to pay such 


individual at a fixed rate …‖ And ORS 652.320 defines ―rate of payment‖ as ― . 


. . the rate at which payment is made or is to be made in the manner described 


in this section.‖ 


 


The administrative interpretation of these statutes is that when an employee 


receives a certain fixed rate of pay and believes this to be the rate as agreed, the 


employer may not change the rate without the employee‘s knowledge or 


agreement. 


 


In other words, you‘re entitled to receive $12 per hour for the most recent pay 


period, and your employer may only make the new $10 rate effective at the 


time it notifies you of the change and only if it does not violate an agreement to 


pay a fixed sum for the term of the agreement. 


 
 


Disciplining workers in protected classifications 
 


Injured Worker 
 


EMPLOYER QUERY:  TERMINATION AND PROTECTED 
STATUS 


Terminating worker after on-the-job injury can be risky 


business 


QUESTION: Is it legal to fire an employee who had an on-the-job injury if our 


reason for the termination is unrelated to his workers’ compensation claim? We 


have an injured worker who is back to work on light duty, but his attitude is 


bad, and he isn’t completing his work on time.  


 


ANSWER: The answer is a qualified ―yes.‖ You can terminate an injured 


worker – or, for that matter, an employee who is African-American or a person 


with a disability or a member of the armed forces or Muslim or Norwegian – if 


you have a legitimate, non-discriminatory reason that has nothing to do with the 


worker‘s membership in a protected classification.  Workers who enjoy legal 


protections based on those classifications can be held to the same performance, 
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EMPLOYER QUERY:  TERMINATION AND PROTECTED 
STATUS 


Terminating worker after on-the-job injury can be risky 


business 


attendance and conduct standards as everyone else.  But the reason for 


discipline or termination cannot be their membership in a protected class.  In 


fact, if the timing of the discipline is close in time to a protected class status 


event, such as requesting a disability accommodation or taking family leave, the 


employment action will be subjected to additional scrutiny. 


 


Since Oregon civil rights law provides a protected class for injured workers, ask 


yourself whether you‘d discharge a non-injured employee for the ―attitude‖ and 


performance problems you‘re encountering with this employee. If so, you can 


apply your disciplinary policies in the same way to this employee, even though 


he happens to be in a protected category. 


 


You should recognize, however, that terminating an employee in a protected 


class is risky, and you‘d be wise to discuss the matter with your employment 


attorney before making your decision. 


 


If you find yourself facing an injured worker discrimination claim, having clear 


policies and good documentation in your personnel files will be critical to your 


defense, hopefully allowing you to show that you‘ve applied your company 


rules uniformly.  Have you disciplined other, non-injured workers for similar 


violations of this policy?  These comparators are extremely useful in evaluating 


whether you had a discriminatory motive. 


 


You should proceed with caution, because some employers haven‘t fared well 


in similar situations. In one noteworthy BOLI case involving a large retail 


chain, an employee who had suffered an on-the-job injury was later terminated 


for violating the employer‘s policy prohibiting offensive language in the 


workplace. However, the agency determined after a contested case hearing that 


the employer had not terminated other non-injured workers who violated the 


same policy. 


 


The Commissioner found that the employer‘s stated reason for the discharge 


was a pretext for discrimination and that the employer discharged the employee 


because of his workers‘ compensation claim. 


 


In another BOLI case, a restaurant terminated a dishwasher/prep cook after he 


cut his thumb while cleaning a knife, because he violated the employer‘s safety 


policy requiring employees to wear protective cutting gloves.  
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EMPLOYER QUERY:  TERMINATION AND PROTECTED 
STATUS 


Terminating worker after on-the-job injury can be risky 


business 


However, it was determined in that case that this employee was the only 


kitchen employee discharged for violating the policy. Several other workers 


violated the policy, but none of them filed workers‘ compensation claims, and 


they received only verbal reminders and, in one case, a written warning. 


Because the employer did not terminate these other employees who violated the 


policy, the Commissioner found that the termination of the injured worker was 


discriminatory. 


 


 


Employee Complaining of Harassment 
 


EMPLOYER QUERY:  DISCIPLINE AND PROTECTED 
ACTIVITY 


Discipline after harassment complaint may appear 


retaliatory 


QUESTION: We have a female manager who has a habit of putting her arm 


around male employees when explaining things. She is lively and flirtatious.  A 


new employee who referred to this as “sexual harassment” has received a 


written warning about his work. Would it be safe to terminate him if he receives 


a second warning? 


 


ANSWER:  It depends on what you mean by ―safe.‖ You should consult with 


your employment attorney to weigh the risks, but if you‘re applying your 


performance standards in a non-discriminatory manner, then you can legally 


discharge the employee for violating company policy. 


 


Your concern is warranted, however, because a termination that closely follows 


protected activity may be viewed by the employee as retaliatory. In your 


example, the employee could allege an unlawful employment practice, as both 


Oregon and federal civil rights laws prohibit employers from retaliating 


because an employee complains about discrimination or harassment based on 


gender or any other protected category. 
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EMPLOYER QUERY:  DISCIPLINE AND PROTECTED 
ACTIVITY 


Discipline after harassment complaint may appear 


retaliatory 


If the employee were to file such a claim, you could defend against the charge 


by showing that your termination decision was based solely on performance 


issues and was completely unrelated to the employee‘s harassment complaint. 


 


In such cases, courts look to comparator evidence related to similarly situated 


employees. It would be helpful to you, for instance, if you could show that you 


have terminated other employees who violated the same work rules as this 


employee, and that other employees who have raised similar workplace 


concerns were not discharged. 


 


Your first concern should be your manager‘s habit of putting her arm around 


male employees. Did you follow up on the employee‘s harassment complaint 


and conduct a thorough investigation? Even if he didn‘t file a formal written 


complaint with your human resources department, it‘s enough that he brought 


the manager‘s behavior to your attention. 


 


You can be liable for not investigating and taking appropriate corrective action 


if you knew or should have known about harassment in your workplace. And if 


a supervisor takes a tangible employment action – such as discipline, demotion 


or discharge – in conjunction with harassment, your organization can be liable 


even if you weren‘t aware of the harassment. 


 


But is it really sexual harassment when a manager puts her arm around 


employees? It could be. It‘s possible that this manager had no sexual intentions 


and simply sees his gesture as a friendly way of encouraging employees as she 


describes work rules or assignments. Regardless, this kind of touching in the 


workplace is risky, especially when done by an individual in a position of 


authority. 


 


Keep in mind that courts determine harassment based on the perception of the 


recipient rather than the actor. Both the manager and your organization could be 


liable if a jury determines that the behavior was directed at this employee 


because of his sex, that the employee reasonably found the behavior 


unwelcome and offensive, that it was severe or pervasive, and that it created a 


hostile environment. 


  


Even if the manager‘s behavior didn‘t rise to the level of illegal harassment, 


you could still face liability for illegal retaliation if the employee can prove his 


discharge was connected with the complaint he made in good faith. 
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Obesity as Protected Class? 
 


EMPLOYER QUERY:  PERFORMANCE ISSUES AND 
OBESITY 


Overweight employee isn’t necessarily “disabled” 


QUESTION: We have an employee who is not meeting performance standards 


with respect to some of her job duties. When we gave her a negative 


performance appraisal, she suggested we were discriminating based on her 


weight. Is being overweight considered a disability? Is an employer required to 


make special accommodations for an employee who is obese? 


 


ANSWER:  Obesity is generally not, by itself, a disability that is protected 


under the federal Americans with Disabilities Act. This is a tricky area, 


however, because obesity is often associated with other conditions that are 


disabilities, and in some cases courts have held that ―morbid obesity‖ is a 


protected medical condition.  


 


Also, under the ADA and related Oregon statutes, it is illegal for an employer 


to discriminate because of a record of disability or ―perceived disability.‖ Some 


lawsuits for discrimination based on weight are filed on the basis that the 


employer regarded the overweight employee as having a disability – even if the 


employee was not in fact ―disabled‖ as defined by law.  Under the ADA 


Amendments Act of 2008 and corresponding changes in Oregon disability law, 


it is now much easier to qualify as a person with a disability.  These changes 


were in response to court decisions that were viewed as eroding the rights of 


persons with disabilities.  Now, we move past the disability issue more easily 


and shift the focus to whether or not the employer can reasonably accommodate 


a disability. 


 


Some states and local jurisdictions have enacted laws that prohibit 


discrimination based on an employee‘s size or ―personal appearance.‖ Oregon 


employment laws don‘t contain this type of specific protection. The Oregon and 


federal laws define ―disability‖ as a mental or physical impairment that is 


permanent or long-term and that substantially limits an individual in one or 


more major life activities. 


 


To be considered a person with a disability under the law, an individual must be 


substantially affected in some major life activity as compared to the average 


person. But numerous studies report that a majority of American adults are 


overweight and that the percentage is rising each year. So obesity alone will 







Documentation, Discipline and Discharge 


 


 


48 


EMPLOYER QUERY:  PERFORMANCE ISSUES AND 
OBESITY 


Overweight employee isn’t necessarily “disabled” 


generally not qualify as a disability or require an employer to take any special 


action. 


 


On the other hand, some state and federal courts have ruled that severe or 


morbid obesity can be a disability entitling an employee to ADA protection. 


Morbid obesity is often defined as being 100 percent over ideal body weight, 


being 100 pounds overweight, or having a Body Mass Index greater than 40. 


 


The EEOC guidance states that this type of severe obesity ―is clearly an 


impairment‖ and that an employee in this category may have ―an underlying or 


resultant physiological disorder, such as hypertension or a thyroid disorder,‖ 


that is a protected disability. 


 


Even if your employee has a ―disability‖ within the meaning of the employment 


statutes, it doesn‘t mean you‘re prohibited from addressing her performance 


problems. You may, however, be obligated to make reasonable 


accommodations for her. An employee with a disability will be protected under 


the law only if she is ― qualified‖ to perform the essential functions of her job, 


either with or without accommodation. 


 


You should enter into a meaningful ―interactive process‖ with the employee to 


explore possible accommodations, and you‘re entitled to request medical 


certification to assist you in that process if it is job-related and consistent with 


business necessity (and you must pay the out-of-pocket costs). Whether or not 


you determine that she is capable of performing the essential job functions with 


or without assistance, you can address her performance issues and apply your 


disciplinary rules as you would with any other employee, but proceed with 


caution.  The timing of discipline that corresponds to a protected class status 


event may be viewed with suspicion.  Good prior documentation of problems 


that are independent of the disability issue are your best protections in a 


discrimination action. 


 


If her condition affects her ability to perform essential job functions, then you 


must make an accommodation that would enable her to do the job, as long as it 


is ―reasonable‖ and does not pose an ―undue hardship‖ on the company. If you 


and the doctor determine that she can‘t perform her job even with reasonable 


accommodation, then you should check to see if you have any vacant positions 


that could be accommodated for her. If not, the employee would have no further 


job protection under the disability laws. 
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EMPLOYER QUERY:  PERFORMANCE ISSUES AND 
OBESITY 


Overweight employee isn’t necessarily “disabled” 


It would be prudent to consult your employment attorney before making any 


decision based on an employee‘s weight. This remains an unsettled area of the 


law, and a termination connected with an employee‘s weight could lead to a 


legal challenge. 


 


 


Whistleblower 
 


EMPLOYER QUERY:  PROBLEM EMPLOYEE 


Don’t make employee’s protected activity “the last straw” 


QUESTION: I own a commercial painting company and have a difficult 


employee I’ve disciplined a number of times for performance issues. Among 


other things, he crashed my company van a few months ago, but I allowed him 


to continue working for me. This week, he called me from the worksite and told 


me he couldn’t complete a paint job because of birds nesting in the building. 


When I told him to remove the nest and complete the job, he called the police. 


I’ve since learned the birds are protected, and removing the nest would be 


illegal. This employee is driving me crazy. What are my rights as an employer? 


 


ANSWER:  Although you can generally discipline an employee for 


insubordination, you should never take adverse action against a worker for 


refusing to perform an illegal act. If you were to discipline or discharge the 


employee for the incident you describe, he could bring a whistleblower 


retaliation claim or a wrongful discharge claim against you. 


 


Civil rights laws prohibit you from taking adverse action when an employee 


engages in any type of protected activity – for instance, reporting an OSHA 


violation due to an unsafe or unhealthy working condition, complaining of 


sexual or racial harassment, or filing a workers‘ compensation claim. Therefore, 


you certainly don‘t want to count the protected activity as ―the last straw‖ or 


even a contributing factor in making a discharge decision.  There must be a 


legitimate, non-discriminatory reason for the adverse employment action, and 


the protected activity cannot be a substantial factor in the action.  Temporal 


proximity of the activity to the action will heighten scrutiny.   
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Disability 
 


EMPLOYER QUERY:  DISABILITY AND PERFORMANCE 
ISSUES 


Employer doesn’t have to tolerate sleeping on the job 


QUESTION: Over the past few months, we’ve taken multiple corrective actions 


with an employee who repeatedly falls asleep at her desk. We literally have to 


wake her up throughout the day. This week, for the first time, she told us that 


she has heart problems and that her blood pressure medication is making her 


drowsy. How do we address this without discriminating?   


 


ANSWER:  The employee‘s heart condition may qualify as a disability under 


Oregon and federal civil rights laws, but that doesn‘t mean you have to put up 


with sub-par job performance. 


 


An employee has an obligation to advise her employer if she needs 


accommodation because a disability is affecting her ability to work.  


 


Now that you do know about her high blood pressure, you should enter into the 


interactive process and explore options for accommodation. Document this 


process thoroughly.  The employee may suggest a plan that would enable her to 


meet your work expectations.  You and the employee should each explore and 


discuss options, needs and limitations.  http://askjan.org is a useful website that 


helps guide the process and matches potential accommodations with jobs or job 


functions and disabilities.  Printing out a search on that website would be a 


good way to supplement other documentation of this mandatory process. 


 


You‘re also entitled to medical certification to determine if the condition is 


indeed a qualifying disability when it is job-related and consistent with business 


necessity and when the employer pays for the out-of-pocket costs. The doctor 


may recommend a specific option -- perhaps different medicine, a dosage 


adjustment, some time off work, or even extra rest breaks – so that the 


employee can meet your performance expectations.  


If there‘s a reasonable accommodation that allows the employee to perform her 


job, you should offer it. If, however, the employee continues to sleep on the job 


despite all reasonable efforts to accommodate her, and if staying awake is an 


essential job function (it may not be for some jobs!) the disability laws won‘t 


protect her, and you can discipline her as you would any employee who violates 


your policies. 
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Off-duty conduct 
 


EMPLOYER QUERY:  AFTER-HOURS BEHAVIOR 


Employee’s off-duty conduct might be grounds for 


discipline 


QUESTION: Can my employer legally fire me for what it calls “misconduct” 


that took place away from the workplace? 


 


ANSWER:  It depends. Your employer is probably on solid ground if the 


misconduct adversely impacted your job performance or the employer‘s 


business. On the other hand, you may have an invasion of privacy claim if the 


conduct had no effect on the business, or if the employer went too far in 


investigating or restricting your personal off-duty activities. 


 


Your employment in Oregon is ―at will‖ unless you have an agreement or 


contract with your employer that gives you greater rights. Under the ―at will‖ 


doctrine, either you or your employer can end the employment relationship at 


any time, with or without reason. Because there are numerous exceptions to at-


will employment, however, employers should proceed very cautiously before 


disciplining or terminating employees for off-duty conduct. Having said that, 


it‘s also true that the courts have upheld such discharges in a number of cases. 


 


For instance, your employer could legally discharge you if you were convicted 


of a crime that occurred outside of work hours, if that conviction would impact 


workplace safety, the business reputation, or your qualifications to do the job. 


The exclusion must be job-related and consistent with business necessity, and 


that can be established through a targeted screen and an individualized 


assessment.  The targeted screen looks at the nature of the crime, the recency of 


the conviction and the nature of the job.  The assessment is used to allow the 


employee to explain or to establish that the employee was not the person 


convicted. In April of 2012, the EEOC issued new guidance on criminal 


background checks based on claims that racially neutral policies have a 


disproportionate adverse impact on those of certain races and national origins.  


The guidance can be viewed at:  


http://eeoc.gov/laws/guidance/arrest_conviction.cfm 


 


Certainly, an employer may discharge a truck driver who loses his driver‘s 


license (a bona fide occupational qualification) after a DUII conviction. 


Likewise, your employer could potentially dismiss you from a cashier position 


if you were convicted of shoplifting, consistent with the EEOC guidance. 


 


An employer may also legally terminate employees who test positive for drugs 
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EMPLOYER QUERY:  AFTER-HOURS BEHAVIOR 


Employee’s off-duty conduct might be grounds for 


discipline 


or alcohol under a legitimate, non-discriminatory workplace testing policy – 


even if the positive screening results from drug or alcohol use that took place 


outside of work hours.  Because these policies implicate employee privacy 


rights, making sure that the policies are well written is critical.  Consider using 


employment counsel to draft or review policies or consult our Policy Writing 


Guidelines Handbook. 


 


Some employers discipline or terminate employees under ―fraternization‖ or 


dating policies. Even if the dating happens away from the office, an employer 


can legally restrict intimate relationships between co-workers when there‘s a 


valid work-related reason. For example, an employer might prohibit supervisors 


from dating regular staff, to prevent against sexual harassment or perceptions of 


favoritism or discrimination. 


Even if your employer determines you acted inappropriately, it doesn‘t 


necessarily mean that the Oregon Employment Department will deny your 


claim. If the ―misconduct‖ didn‘t occur in the course and scope of your 


employment, you may still be eligible for unemployment benefits. 


 


 
A word about social media 
 


Tech savvy businesses, leveraging social media to promote brand recognition, create 


event publicity, and increase product sales.  Along with these potential benefits, however, 


it has also become clear that social media presents businesses with a whole new set of 


challenges in their role as employers.  Unfortunately for employers, this emerging social 


phenomenon has workplace implications and there is little formal legal guidance 


available for how to regulate this activity without violating important employee rights. 


 


CASE ON POINT:  In the aftermath of a recent riot, a Vancouver business received 


more than a hundred emails regarding offensive comments made by one of its employees 


on his Facebook page. Because the employee had identified the name of his employer in 


his user profile, his ill-considered riot related comments also had a negative impact on 


his employer‘s reputation. Reports like this make it clear that social media has a way of 


amplifying the impact of employees‘ use (and misuse) of information technology and 


blurring the line between personal and professional conduct. 


 


So what do you need to know about social media?  ―Social media‖ can refer to any of 


several web-based applications that are accessed from a computer or a mobile device, 
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like a smart phone or tablet. What tends to set social media apart from other internet 


content, however, is its interactive nature. Where ―traditional‖ web pages may display 


content and provide links to other websites, the flow of information is pretty much one 


way. Social media websites, on the other hand, enable any user (not just a webmaster) to 


create content, leave comments, or even edit others‘ content, as well as interact with 


other internet users in real time. Publishing content to the internet on social media sites 


does not require hosting a website or editing html code, and as a result, social media sites 


have dramatically lowered previous barriers to participation on the internet. 


 


The potential problem is that social media applications also have 


lowered the barriers to inappropriate participation on the internet. This 


is why it is so critical for employers to develop and implement a social 


media policy as part of a comprehensive employee handbook.  An 


effective policy on social media will help you to clarify expectations 


on the use of social media, give guidance to those employees who do 


participate in social networking sites, and provide a framework for 


responding to violations of that policy. 


 


 Be clear on whether the use of social media is allowed at work 


and if so, under what circumstances. 


 Be clear that employees who engage in social media should not identify 


themselves as representatives of the company, unless authorized to do so. 


 Clearly communicate that even when employees use social media on their own 


time they may still be associated with their employer.  This means that any 


respectful workplace, anti-harassment or anti-discrimination policy will still 


apply. 


 Require that employees‘ blogs, pages, etc. should bear a disclaimer stating the 


employee‘s views are not the views of his or her employer. This may be 


especially important for the use of social networking sites like LinkedIn where 


users routinely request and provide professional references or endorsements. 


 Emphasize the public nature of social networking and social media and the need 


for employees to exercise discretion and common sense.  Once posted, social 


media content and comments may be impossible to completely retract. 


 Be careful not to restrict protected ―concerted activity‖ through which employees 


communicate about wages or working conditions. Even in non-union work 


environments, restrictions on such discussions are prohibited by the National 


Labor Relations Act and have resulted in complaints against employers who seek 


to limit employee use of social media. 
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TERMINATIONS 


 


When you feel you‘re ready to terminate that problem employee, take a deep breath and 


think again. Termination is obviously the most serious employment action you can take, 


and it‘s the one that‘s most likely to lead to litigation. 


 


Because of the potential for claims and the amount of time and training you have 


invested in each employee, discharging an employee should be the very last resort, and 


it‘s helpful to think through a pre-termination checklist to determine if separation is 


really the best and only answer. 


 


Consider the following questions: 


 


□ Has the company‘s disciplinary policy been followed? If you are deviating 


from the stated company policy, can you articulate a good reason for 


doing so? 


□ Is the misconduct serious enough to justify termination? In other words, 


does the punishment really fit the crime?  Does it involve safety or 


efficiency? Dishonesty or violence? 


□ Were the actions properly documented? 


□ Was the matter investigated? If so, was the investigation prompt, 


thorough, objective and well-documented? 


□ Were the rules applied evenhandedly? In other words, have other people 


who have engaged in similar conduct (comparators) also been terminated, 


or is there a risk the employee can show different treatment and 


discrimination? 


□ Is termination the only reasonable option? 


 


At some workplaces, before any discharge decision is finalized, the company president or 


personnel director will conduct a final review, considering the contents of the employee‘s 


personnel file.  


 


If I were a judge or jury member considering this documentation, would I think the 


company was fair with this employee? Are the personnel records and documentation 


sufficient to explain and justify our decision? 


 


If the answer to these questions is ―yes,‖ the company representative gives final approval 


for the termination. If the answer is ―maybe‖ or ―no,‖ the representative may decide to 


reject the discharge decision and allow the employee one final chance to correct the 


problem behavior or performance. 


 


In an at-will environment, the employer isn‘t obligated to provide an employee with 


notice and opportunity to correct the problem prior to termination. But ideally, the 


personnel file will reflect that this is exactly what the employer has done.  
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Supervisors should have counseled the employee on performance issues throughout his 


or her employment, memorialized their efforts in writing, and provided the employee 


time to correct deficiencies. The documentation will then provide a complete chronology 


from hiring through firing, reflecting plenty of notice and plenty of opportunity. This is 


the way an employer can demonstrate workplace fairness to a third party – such as an 


administrative agency investigator or a court of law. 


 


Keep in mind that in the worst-case scenario, if you find yourself defending your 


discharge decision in state or federal court, the case will be in the hands of a jury 


comprised mostly of employees or individuals who once were employees. They‘ll 


naturally tend to sympathize more with the ―poor fired worker‖ than with your large, 


faceless corporation. 


 


The employers who win the jury over are the ones who can demonstrate that they had 


clear policies, that they applied their work rules logically and consistently, and that they 


gave the discharged employee every opportunity to correct performance problems before 


settling on termination. 


 


Conducting the termination interview 
 


If you are certain that termination is your best option, be sure to prepare for the final 


meeting with the employee.  


 


Choose your words ahead of time. 


 


Choose a good time and place. Try to schedule the meeting for the end of a workday so 


that the employee can collect his or her belongings without having to interact with many 


other employees or take that ―walk of shame‖. Keep the meeting private and confidential. 


The goal is to reduce or eliminate the humiliation factor and allow the employee to depart 


with his or her dignity intact.  Otherwise, if animosity against the organization is allowed 


to escalate unnecessarily, bad things can result: vandalism, violence, retaliatory litigation, 


etc. 


 


Arrange for another member of management to be present as a witness during the 


interview, to avoid the potential ―he said, she said‖ dispute about why the employee was 


in fact terminated. 


 


Stay on task, be straightforward, and keep the meeting short and to the point. Avoid 


becoming apologetic or angry. Remain calm and professional.  


 


State that the employee is being terminated and why. Have the appropriate 


documentation available. You may even wish to draft a termination letter, so that it‘s 


clear your decision is final, and the employee isn‘t left with the impression that he or she 


can argue their way out of the discharge. 
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While it‘s true that an at-will employer isn‘t required to provide any reason at all for 


terminating employee, an employer that is operating fairly will have made the reason 


very clear to the individual. The termination should never come as a complete shock to 


an employee. 


 


If the employee becomes too emotional during the meeting, you may decide to take a 


break or to end the interview politely. 


 


This is not the time to argue the legal merits of the employee‘s case. If the employee 


threatens legal action, do not escalate matters. The proper response is to agree that the 


employee has the right to consult an attorney.  You may also choose at this point to 


gently indicate that you are confident any legal claim is defensible because the 


employee‘s difficulties were well documented and he or she was given fair and ample 


opportunity to correct the problems. 


 


Although the deadline for providing a final paycheck is almost always the end of the next 


business day following the discharge, you may nonetheless wish to have the final check 


ready at the termination interview, to avoid the need for the employee to return to the 


workplace the following day. 


 


Provide the employee with any necessary separation documents, such as COBRA 


paperwork notifying him or her of rights to continue health insurance coverage. 


 


You may wish to have the employee sign an authorization describing what information 


you may provide to prospective employers who contact you for references. 


 


Although things have not gone well with this employee, recognize that the way you 


conduct the termination will likely be known by your other staff and can have a major 


impact on employee morale. Keep in mind that the terminated employee will still likely 


be a member of the local community and isn‘t likely to disappear completely from your 


―radar screen.‖  


 


Therefore, if possible, try to end the interview on a positive note and maintain some type 


of relationship with the employee. Especially where the individual has been a long-term 


employee with your organization, it is appropriate to thank him or her for the positive 


contributions made over the years. 


 


Exit interviews 
 


Consider conducting an ―exit interview,‖ in which the departing employee is asked for 


his or her perspective on what went right and what went wrong with the employment 


relationship. 
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You may choose to have a ―neutral‖ supervisor conduct the exit interview, or you may 


conduct the exist interview by way of a questionnaire that the employee completes. 


 


The information you gather in this process may actually help you to avoid turnover and 


similar problems with other employees. 


 


Additionally, providing the employee an opportunity to ―vent‖ internally may reduce the 


possibility that the employee will seek legal recourse through court or administrative 


agencies like BOLI or the EEOC.  This interview must be handled deftly, however, as an 


employee mustn‘t be left with the impression that the employer doesn‘t know what went 


wrong or was somehow at fault in the termination of the employment relationship. 


 


Layoff versus discharge 
 


EMPLOYER QUERY:  SEPARATION TERMINOLOGY 


Layoff versus discharge distinction can be murky 


QUESTION: Is there a legal difference between the terms “laid off” and 


“fired”? 


 


ANSWER: When you‘re laid off, you‘re out of a job, and when you‘re fired, 


you‘re really out of a job. How‘s that for a legal answer?  


 


In one sense, there‘s not much difference between the two terms, and whether 


an employer uses ―laid off‖ or ―fired‖ to describe the employment action is a 


matter of semantics. But there are some subtle differences, and it depends to 


some extent on which laws you look at. 


 


Of course, a ―firing‖ or ―termination‖ usually has a worse connotation, and it 


typically means the action is permanent. On the other hand, some companies 


who terminate workers may still categorize them as ―eligible for rehire‖ under 


some circumstances. 


 


A ―layoff‖ is often associated with a restructuring, a reduction in force, or 


simply a lack of work, and it may or may not have anything to do with the 


employee‘s job performance or productivity. Then again, many layoffs are in 


fact based on such criteria, and many layoffs are permanent. 


 


Employers sometimes take the ―easy way out‖ and label a separation a ―layoff‖ 


when they‘re really terminating an employee for poor performance. They may 


do this to avoid confrontation, documentation, discipline and hurt feelings. 


Oregon is an employment-at-will state, so at-will employers who use this 
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EMPLOYER QUERY:  SEPARATION TERMINOLOGY 


Layoff versus discharge distinction can be murky 


strategy aren‘t necessarily breaking the law.  


 


Still, it‘s a risky approach that may be a recipe for a lawsuit, because the so-


called layoff gives the impression that the employee will be returning when the 


economy recovers or when revenues rise. In fact, the employer may have no 


intention of ever reinstating the person. When this ―laid off‖ worker -- who was 


never counseled about performance issues -- learns that a replacement worker 


has taken his place, he quickly figures out that he was fired, and he may 


conclude that the employer had a discriminatory motive. 


 


There are a few legal distinctions between layoffs and terminations. An 


employee who is laid off for lack of work will often be eligible for 


unemployment benefits, but the Oregon Employment Department will deny 


benefits when it determines that an employee was discharged for ―willful 


misconduct.‖ 


 


Oregon‘s wage and hour regulations make another distinction. When an 


employer terminates an employee, the employer must pay all final wages by the 


end of the next business day. But when an employee is laid off and the 


employee is reasonably expected to return to work within 35 days, the layoff is 


not considered to be a termination under the wage rules, and the employee‘s 


wages are simply due at the next regularly scheduled payday following the 


layoff. 


 


When an employee is laid off with no reasonable expectation that he will return 


to work, the employer must treat the layoff as a termination, and all wages are 


due by the end of the next business day following the layoff. 


 


 


Reason for termination: To tell or not to tell 
 


EMPLOYER QUERY:  TERMINATION 


Honesty the best policy when terminating an employee 


QUESTION: Are we required to give a reason for discharging an employee? I 


know that employers often get sued because of the reasons they provide for 


firing employees. Since employment is “at will” in Oregon, can I simply tell a 
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EMPLOYER QUERY:  TERMINATION 


Honesty the best policy when terminating an employee 


problem employee that his services are no longer needed? Or instead, can I just 


call it a layoff or a reduction in force? 


 


ANSWER: You‘re correct that Oregon is an at-will employment state, which 


means that if you haven‘t created a contract with your employee, either you or 


the employee may terminate the relationship at any time, without advance 


notice and without giving a reason.  


 


Having said that, however, wise employers don‘t rely on their at-will status 


when making important personnel decisions. The many exceptions to at-will 


employment nearly swallow the rule. Even if you‘re an at-will employer, you 


can still be sued for violating public policy or civil rights laws or for breaching 


a contract. 


 


It may be tempting to take the easy way out when terminating an employee, but 


simply telling him that his services are no longer needed or that you‘re 


conducting a reduction in force suggests that his job position is being 


eliminated. Labeling your action a ―layoff‖ suggests that you may be bringing 


the employee back to work at a later date, when in fact it sounds as though you 


have no such intention. 


 


If you‘re actually discharging the ―problem employee‖ for poor performance 


and replacing him with another worker, it‘s likely the employee will learn of 


your actions. And if you never counseled the employee and documented his 


performance issues, he‘s likely to conclude you had a hidden, illegal motive for 


discharging him.  


 


You may then find yourself defending a claim of discrimination based on age, 


race, sex, religion, disability, or some other protected class. 


 


Therefore, the better course of action is to address performance issues head-on. 


Implement clear policies. Train employees on your rules and have them sign a 


form acknowledging their understanding of your company‘s guidelines. 


Promptly counsel the employee who is not performing to your standards, 


documenting your actions and providing him an opportunity to correct the 


problem.  


 


There‘s no law requiring at-will employers to use progressive discipline, but 


it‘s a way for you to demonstrate fairness in the workplace and to get your 


problem employee back on track. 


If you decide to terminate the employee as a last resort, he should by that time 
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EMPLOYER QUERY:  TERMINATION 


Honesty the best policy when terminating an employee 


be well aware of the reason for the discharge. When you‘ve applied your 


business policies consistently with all of your staff, the discharged employee 


should realize that you‘ve been fair, giving him plenty of notice of the problem 


and opportunities to improve his performance. 


 


If you provide the employee a legitimate, non-discriminatory reason for the 


discharge that‘s supported by documentation, you‘re actually less likely to be 


sued. In the worst-case scenario, if the employee claims that the termination 


was illegal, at least you‘ll have a built-in defense. Your written work rules and 


the documentation in your personnel file should demonstrate that you‘ve 


applied your policies in a fair and legal manner. 


 


 


Layoffs and age discrimination 
 


EMPLOYER QUERY:  REDUCTION IN FORCE 


Employee layoffs implicate civil rights and wage issues 


QUESTION: Financially speaking, last year wasn’t a great one for our 


company. Revenues were sharply lower, and we’re now faced with the need to 


lay off several employees. What are the legal requirements for conducting 


layoffs? We’re concerned because a gentleman who has been with the company 


nearly 20 years holds one of the jobs we’ve slated for elimination. Are we 


required to keep him instead of others with less seniority, even though his 


performance in recent years has been lackluster? 


 


ANSWER: How you conduct layoffs is largely a matter of your company 


policy. Employment laws don‘t provide a prescribed method or ―legal way‖ to 


conduct layoffs. Instead, Oregon and federal civil rights laws tell you what you 


can‘t do as an employer.  


 


You can‘t make employment determinations -- including layoff decisions -- that 


are based on an employee‘s age, race or other protected classification. That‘s 


why it‘s important to clearly document the reasons for your layoff decisions to 


show you haven‘t violated discrimination laws. 


 


If you‘re an at-will employer and don‘t have a collective bargaining agreement 
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EMPLOYER QUERY:  REDUCTION IN FORCE 


Employee layoffs implicate civil rights and wage issues 


or other employment contracts with workers, you‘re not required to retain a 


long-term employee simply because he has greater seniority. 


 


Still, you do risk an age discrimination claim if you lay off your 20-year 


employee while retaining younger, less experienced workers. If the job 


performed by the more senior employee is now obsolete or unnecessary, that 


could be a legitimate, non-discriminatory reason for eliminating the position. 


But if you are selecting this individual for layoff based on job performance, 


have you clearly documented the performance problems and given the 


employee a fair opportunity to correct them? 


 


It would help to have a policy that sets forth criteria on how your company 


selects individuals for layoff. In screening employees for layoff, some 


companies simply look at actual job duties performed and eliminate those 


positions that are no longer necessary (or jobs that are the least critical). Other 


companies make layoff decisions based on seniority, attendance records, job 


performance, or some combination of these factors.  It is important for 


employers to demonstrate that they objectively considered reasonable factors 


other than age (RFOA) in conducting reductions in force (RIFs).  The EEOC 


has issued new regulations to help employers determine if their RFOA are an 


effective defense to a claim under the Age Discrimination in Employment Act.  


Please review those regulations through the EEOC website at http://eeoc.gov 


 


Employers should also consider getting waivers of claims under the civil rights 


laws from laid off employees in exchange for severance payments or temporary 


continuation of benefits.  Counsel should be consulted to guide employers 


through this process. 


 


If you‘re an at-will employer, you‘re not obligated to provide advance notice to 


employees that they‘ll be laid off. Of course, most employers strive to break the 


news gently and provide as much notice as possible when layoffs are imminent. 


If you have 100 or more employees and are closing an entire plant or 


conducting a mass layoff, the federal Worker Adjustment and Retraining 


Notification Act in some cases requires you to provide notice to employees 60 


days in advance. Contact the U.S. Department of Labor for more information 


on the WARN Act. 


 


Also note that Oregon wage laws provide special rules for paying employees 


who are laid off. If you‘re conducting a temporary layoff and you‘re certain the 


employee will return to work for you within 35 days, the wage laws allow you 


to consider the worker a continuing employee. Therefore, there isn‘t a special 
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EMPLOYER QUERY:  REDUCTION IN FORCE 


Employee layoffs implicate civil rights and wage issues 


―final paycheck‖ deadline, and you can simply issue a paycheck on the next 


regular payday. On the other hand, if you‘re not sure or have no expectation the 


employee will return within 35 days, the final paycheck is due by the end of the 


next business day after the layoff. 


 


 


 “Willful misconduct” standard 


 


EMPLOYER QUERY:  WILLFUL MISCONDUCT 


Employer sets rules for discipline and discharge 


QUESTION: We’re thinking of firing an employee for a fairly serious 


performance issue but don’t know if it really qualifies as willful misconduct that 


justifies termination. What are the legal standards for making that 


determination? 


 


ANSWER:  You‘re not required to show ―willful misconduct‖ or ―just cause‖ 


in order to terminate an employee, unless you have an employment contract or 


collective bargaining agreement that requires it.  


 


If you‘re an at-will employer – and most Oregon employers are – you can 


discipline or discharge an employee for violating your policies or failing to 


meet the work expectations you‘ve set. You‘re entitled to set your own 


workplace standards for performance and conduct, as long as you apply those 


standards in a non-discriminatory manner. 


 


You‘re probably thinking of the standard used by the Oregon Employment 


Department. That agency investigates on a case-by-case basis whether a 


terminated employee engaged in willful misconduct. If not, the employee is 


generally eligible for unemployment benefits. However, the fact that your 


employee may receive benefits doesn‘t mean that your decision to terminate is 


unlawful or unjustified. 
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Workers determining peer’s termination 
 


EMPLOYER QUERY:  TERMINATION 


Employer’s “game show” termination plan not a wise 


strategy 


 


QUESTION: I run a family business, a moving company that I inherited from 


my grandfather. Because I’m so involved in the day-to-day operations, I don’t 


have much time to deal with personnel issues or documentation of employee 


performance. However, I’ve been hearing from several employees that they’re 


unhappy with a co-worker they say isn’t pulling his weight. This individual 


seems to be having a negative impact on employee morale. I trust my 


employees’ judgment and am wondering if it’s legal to select an individual for 


termination by having employees vote out “the weakest link.” 


 


ANSWER: It‘s an interesting concept, but this game show strategy for 


employee discipline poses many risks for your company. It‘s no substitute for 


having clear policies, coaching and counseling employees when performance 


issues arise, and documenting the disciplinary actions you take. 


 


As an at-will employer, it‘s up to you to determine how and when you‘ll 


discipline or terminate an employee. As long as you‘re not discriminating or 


breaching a contract, you can set the rules. 


 


But does this mean you could have employees spin a ―wheel of fortune‖ and 


terminate the ones who land on ―bankrupt?‖ Or have workers perform ―fear 


factor‖ stunts and terminate those who chicken out? You‘d be placing your 


company in serious jeopardy (pun intended) of lawsuits claiming that you 


violated public policy, acted in an outrageous manner, or caused emotional 


distress.   


 


Similarly, there‘s no statute on the books that would prevent you from 


implementing your ―weakest link‖ voting plan, but the idea is fraught with 


problems. Would you conduct the vote by secret ballot or adopt the TV method 


and have employees in turn announce their preference as to who gets the ax? 


Neither method is likely to do much for your morale problem. 


 


Also, do you know the true motivations of your staff in wanting to eject the 


particular co-worker? Apparently, you haven‘t observed the performance issues 


firsthand or investigated the facts. What if your employees have some illegal 


motive for wanting you to terminate the individual? As an employer, you can‘t 


rely on co-worker or customer preference if it results in discrimination. 







Documentation, Discipline and Discharge 


 


 


65 


EMPLOYER QUERY:  TERMINATION 


Employer’s “game show” termination plan not a wise 


strategy 


 


What if the individual has indicated he has a disability and would be qualified 


to ―pull his weight‖ if you offered reasonable accommodation? Without 


counseling the employee and entering into the interactive process, you‘d never 


discover this.  


 


Furthermore, even if the desire to remove this worker has nothing to do with his 


age, race, religion or other protected class status, can you see why it might 


appear to him -- or to a jury, for that matter -- that discrimination is involved?  


 


An employee who has never been counseled about performance issues is likely 


to be shocked when suddenly discharged. If the reason for termination is a 


mystery to the employee, he‘s likely to conclude you and co-workers had a 


hidden or illegal motive. 


This isn‘t to say that feedback from peers should be discounted. On the 


contrary, many companies today use peer assessment as one factor in 


evaluating employee performance. Co-worker input, however, shouldn‘t be 


used as a substitute for good supervisory practices.  And good supervisors don‘t 


terminate an employee in front of co-workers like Donald Trump does on 


Celebrity Apprentice.  Allow terminated employees to retain a modicum of 


dignity in the process and you‘re less likely to get sued over the termination. 
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Termination of live-in employee 
 


EMPLOYER QUERY:  EVICTION / EMPLOYER AS 
LANDLORD 


Live-in employee gets the boot for sexual harassment 


QUESTION: Three of our staff members recently complained to us about 


sexual harassment by our on site security guard, and after an investigation, 


we’ve determined their complaints are valid. We suspended the security guard 


pending our investigation and have now decided we need to discharge him. The 


problem is that as part of our employment arrangement, he lives in a building 


on our property. What kind of process do we have to go through to legally evict 


him? 


ANSWER:  When you, the employer, are also a landlord, and your employee‘s 


right to occupancy of the premises is conditional upon employment, the 


arrangement is excluded from the normal Oregon landlord and tenant statutes. 


Under ORS 90.110(7) and ORS 91.120, you may evict your live-in employee 


after 24 hours following a written termination notice, or after the period set 


forth in a written employment contract, if you have one – whichever time 


period is longer. 


 


 


 


Termination for theft 
 


CASE STUDY:  TERMINATION FOR “THEFT” 


Firing worker for suspected theft can be problematic 


QUESTION: Our newest employee, Jason, has become our biggest headache. 


We believe he’s stealing from us. On three successive nights this week, the till 


has been short by more than $20, and we didn’t have this problem before we 


hired Jason for the evening shift. 


 


We’re assuming that theft gives us grounds for termination, but what are the 


legal requirements? If we let Jason go, do we have to tell him the reason, or 


can we simply say that things aren’t working out? Can we just lay him off? 


Would he be eligible for unemployment benefits? 


 


ANSWER:  You should proceed very cautiously before making the decision to 
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CASE STUDY:  TERMINATION FOR “THEFT” 


Firing worker for suspected theft can be problematic 


terminate an employee for theft or suspected theft. Many employers in your 


situation have found themselves in court defending claims of defamation or 


discrimination. 


 


Oregon statutes don‘t spell out specific ―legal grounds‖ for termination. Rather, 


Oregon is an employment-at-will state. How you discipline or terminate 


employees is up to your company policy -- as long as you‘re not discriminating, 


violating an employment contract, or acting contrary to public policy.  


 


Therefore, you can terminate an employee when you suspect theft, but you 


should have good documentation to support such an action. Consider these 


questions: Have you thoroughly investigated the circumstances surrounding the 


till shortages? Do you really have strong evidence connecting Jason to the 


missing money? Did other employees also have access to the till on the nights 


in question? Do you have a clear policy on cash handling and till shortages? 


Are employees aware of the consequences for violating your policy? 


 


If you do decide to terminate Jason, you‘re not legally obligated to explain the 


reason, and you could simply say that ―things aren‘t working out.‖ But is it 


really a good idea to provide an ambiguous explanation or no explanation at 


all? If the reason for termination is a mystery to the employee, he‘s far more 


likely to conclude you had a hidden or discriminatory motive. Also, labeling the 


termination a ―layoff‖ would not be honest and would likely suggest to Jason 


that the action is temporary, when in fact you probably have no intention of 


reinstating him. 


 


Terminations for theft are fraught with legal landmines, so check with your 


company attorney before making your decision. Often, the way you 


characterize a termination can cost you a defamation lawsuit. For example, 


employment attorneys recommend that you not use legal terms like ―theft,‖ 


―stealing‖ or ―embezzlement‖ unless there‘s a criminal conviction or 


indictment. Instead, stick with the facts you can document. If you have 


evidence that Jason was responsible for the till shortage, you could discipline or 


terminate him for ―failing to balance the till‖ or ―failure to safeguard the funds.‖ 


 


The Oregon Employment Department will decide whether Jason will receive 


unemployment benefits. The determination is based on whether you can show 


Jason engaged in ―willful misconduct.‖ Since that is a high standard, Jason may 


be eligible for benefits despite your suspicions. 
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PERSONNEL RECORDS 


 


Employees’ right to view records 
 


Oregon employers must provide employees and former employees a ―reasonable 


opportunity‖ to inspect or obtain copies of personnel records, pursuant to ORS 652.750.  


 


Upon an employee‘s or former employee‘s request, just how quickly must an employer 


respond? The statute requires that it be done within 45 days absent an agreement with the 


employee to extend that date.  Such agreements should be in writing.   


EMPLOYER QUERY:  ACCESS TO PERSONNEL 
RECORDS 


Oregon employees are legally entitled to view personnel 


records 


QUESTION:  My employee, Lane, is late for work about four to five times a 


month. Although I’ve told him this is unacceptable, he hasn’t changed his ways. 


So I sat down with him yesterday and we had a more serious conversation, in 


which I told him that he would be subject to discipline if the behavior continues. 


I didn’t give him a formal written warning, but I did tell him that I had been 


making notes about the tardiness in his personnel file. He then angrily retorted 


that I was breaking the law, and that I didn’t have a right to put anything in his 


personnel file unless he had the opportunity to view it and to write a formal 


rebuttal. Now he's demanding to inspect his entire personnel file. What are my 


legal obligations here? 


 


ANSWER:  Oregon laws don't require you to advise an employee each time 


you place something in his personnel file, nor do they require you to allow the 


employee to submit a rebuttal.  


 


But in Oregon, as in several other states, an employee does have the right to 


inspect his personnel records, and the employer must provide a reasonable 


opportunity for the employee to view these records at the workplace.  


 


In addition, at the employee's request, the employer must provide a certified 


copy of the records. Providing a "certified‖ copy doesn't entail a complicated 


legal process. Rather, the person in charge of maintaining the records can 


certify that the documents provided are a true and accurate copy of the 


personnel records. The law pertaining to personnel records, ORS 652.750, 


permits an employer to charge a reasonable fee to recover the actual costs of 
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EMPLOYER QUERY:  ACCESS TO PERSONNEL 
RECORDS 


Oregon employees are legally entitled to view personnel 


records 


making the copies, presumably including actual staff time, postage, supplies, 


etc. 


 


The law defines "personnel records" broadly as any records "which are used or 


have been used to determine the employee's qualification for employment, 


promotion, additional compensation or employment termination or other 


disciplinary action." So any records you use to monitor or rate Lane's 


performance fall under this definition.  


 


Note that the definition isn't limited to the contents of the employee's official 


file. Employers are often surprised to learn that records outside of the personnel 


file, such as documents in a supervisor's "working file," also fall within the 


definition of "personnel records" if those documents are used to evaluate the 


employee.  


 


Other material outside of the physical personnel file – such as notes written on 


your home computer -- may also need to be included. Say, for example, that 


you sent an e-mail to Lane‘s supervisor, asking her if his tardiness has 


improved. That e-mail, as well as the supervisor's response, is within the 


definition of ―personnel records‖ if it contributed to any decisions you made 


about Lane's employment. 


 


There are some limits to this law. It does not require employers to turn over 


confidential reports from previous employers, nor records pertaining to the 


conviction, arrest or investigation of illegal conduct. And it wouldn't require 


you to provide routine records like payroll or insurance documents that aren't 


used to evaluate the employee.  Note, however, that if the employee was 


disciplined for working unauthorized overtime or time clock policy violations, 


payroll records might have been relied upon, and would therefore, meet the 


statutory definition.  Be somewhat flexible in your thinking about what 


constitutes a personnel record.   


 


The bottom line is that you should create any documentation for the personnel 


file in a neutral, factual and objective manner. Don't write anything in your 


employee's file -- or anywhere else, for that matter -- that you‘re not 


comfortable with the employee eventually viewing. 


 


What about allowing Lane a rebuttal? Some states give employees the right to 


place a formal rebuttal in the file whenever the employer takes disciplinary 
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EMPLOYER QUERY:  ACCESS TO PERSONNEL 
RECORDS 


Oregon employees are legally entitled to view personnel 


records 


action, but Oregon is not one of them. So unless you have a contract or 


collective bargaining agreement which allows workers this right, you could 


refuse Lane's demand.  Sometimes, giving the employee this opportunity allows 


them to vent or gives you further ―ammunition‖ to support the discipline, 


however, so you may wish to consider allowing it.  


 


In addition, if you choose to allow the employee‘s written response it shows 


that you're fair and willing to consider all of the facts, and it doesn't mean you 


have to retract any disciplinary action. Denying Lane the chance to file a 


rebuttal is likely only to increase the tension between you. And with most 


issues in the workplace, you're better off when the emphasis is on greater -- not 


fewer -- opportunities for communication. 


 


 


Supervisor’s “working file” 
 


EMPLOYER QUERY:  PERSONNEL RECORDS 


Employee may have right to documents in supervisor’s 


working file 


QUESTION: Are we required to provide a terminated employee, at her request, 


copies of anecdotal notes from her supervisor’s file? 


 


ANSWER:  Probably – depending on what you mean by ―anecdotal notes.‖ A 


statute in the Oregon wage laws, ORS 652.750, gives employees the right to 


inspect or receive a certified copy of personnel records.  


 


The statute refers to ―records of the employee which are used or have been used 


to determine the employee‘s qualification for employment, promotion, 


additional compensation or employment termination or other disciplinary 


action.‖ 


 


That broad definition can include documents that are outside of your official 


personnel file. If the notes contained in the supervisor‘s working file were used 


to rate the employee‘s performance or if they relate to the discipline or 
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EMPLOYER QUERY:  PERSONNEL RECORDS 


Employee may have right to documents in supervisor’s 


working file 


termination decisions you made, then they are personnel records that the 


employee has a right to view. 


 







Documentation, Discipline and Discharge 


 


 


73 


Personnel records statute 


ORS 652.750 


Inspection of records by employee; furnishing copy to employee; disposition of record on 


termination of employment; charge for copies; public safety officer records. (1) As used 


in this section: 


 (a) ―Employer‖ has the meaning given that term in ORS 656.005. 


 (b) ―Personnel records‖ does not include records of an individual relating to the 


conviction, arrest or investigation of conduct constituting a violation of the criminal laws 


of this state or another state or the United States, confidential reports from previous 


employers or records maintained in compliance with ORS 351.065. 


 (c) ―Public safety officer‖ has the meaning given that term in ORS 236.350. 


 (2) Except as provided in subsection (7) of this section, within 45 days after 


receipt of an employee‘s request, an employer shall provide reasonable opportunity for 


the employee to inspect, at the place of employment or place of work assignment, the 


personnel records of the employee that are used or have been used to determine the 


employee‘s qualification for employment, promotion, additional compensation or 


employment termination or other disciplinary action. Within 45 days after receipt of the 


employee‘s request, the employer shall furnish a certified copy of the records. 


 (3) Upon termination of employment, the employer shall keep the terminated 


employee‘s personnel records for not less than 60 days. Within the 60-day period, the 


employer shall provide the employee with a certified copy of the records within 45 days 


of receiving the employee‘s request. After the 60-day period, the employer shall provide 


the certified copy within 45 days of receiving the employee‘s request if the employer has 


the records at the time of the request. 


 (4) Notwithstanding the time periods described in subsections (2) and (3) of this 


section, if the employee‘s personnel records are not readily available, the employer and 


the employee may agree to extend the time within which the employer must provide the 


employee reasonable opportunity to inspect the records or furnish the employee a 


certified copy of the records. 


 (5) For the services referred to in subsections (2) and (3) of this section only, an 


employer may charge an employee no more than an amount reasonably calculated to 


recover the actual cost of providing the services. 


 (6)(a) Except as provided in paragraphs (b) and (c) of this subsection, an 


employer may not place an adverse comment in the personnel records of a public safety 


officer unless the officer has first read and signed the document containing the adverse 
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comment. 


 (b) If a public safety officer refuses to sign a document containing an adverse 


comment, the employer may place the document in the officer‘s personnel records with a 


notation that the document was presented to the officer and the officer refused to sign it. 


 (c) If a public safety officer is not available to read and sign the document 


containing an adverse comment at the work location where the personnel files are 


maintained, the employer may place the document in the officer‘s personnel records and 


mail a copy of the document to the officer by regular mail or interoffice mail. 


 (d) A public safety officer may write a response within 30 days of being presented 


with a document containing an adverse comment. If a public safety officer writes a 


response to a document containing an adverse comment, the response must be attached to 


the original document and placed in the officer‘s personnel records. 


 (7)(a) Upon request, a public safety officer may inspect the officer‘s own 


personnel records at a reasonable time at the location where the records are kept by the 


employer. 


 (b) If, after inspection, a public safety officer believes that any portion of the 


material is mistakenly or unlawfully placed in the officer‘s personnel records, the officer 


may request in writing that the mistaken or unlawful material be corrected or deleted. 


The request must describe the corrections or deletions requested and the reasons 


supporting the request and provide any documentation that supports the request. The 


employer shall respond within 30 days from the date the request is received. If the 


employer does not correct or delete the material, the employer shall place the request and 


the employer‘s response to the request in the officer‘s personnel records. [1977 c.861 §2; 


1985 c.404 §6; 2007 c.276 §1; 2009 c.716 §4] 


 


  


Retention of records 
 


Although ORS 652.750 requires employers to maintain employee records for only 60 


days after termination, other state and federal laws mandate longer time periods for 


retention of specific types of records.  


 


For example, under Title VII of the Civil Rights Act of 1964, employers must retain all 


hiring records for a minimum of one year from the date of the hiring decision. Oregon 


wage laws require employers to retain payroll records for two years (but the statute of 


limitations for wage claims is six years, two years for overtime claims). Under the federal 


Fair Labor Standard Act (FLSA), employers must retain general payroll records for at 


least three years and individual time cards for a minimum of two years. Under the federal 


Family and Medical Leave Act (FMLA), employers must retain all family leave records 


for a minimum of three years. 
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Former employees are entitled to file certain legal claims against the employer several 


years after the termination of employment: 


 


 


Types of Legal Action Statute of Limitations 


Contract Claims 6 years 


Discrimination Claims 1 year 


General Wage Claims 6 years 


Overtime Claims 2 years 


Tort Claims 2 years 


 


Therefore, a good guideline for employers is to retain all personnel records for a period 


of at least seven years so that documentation will be available to defend against the 


various types of actions that employees and former employees may bring.  The federal 


Lilly Ledbetter Fair Pay Act extends the limitations period for some discrimination 


claims if there is a discriminatory paycheck or benefits payment, thus extending the 


statute of limitations in certain cases into retirement.  Indefinite electronic retention of 


some records may now be advisable.  


 


Note that under ORS 652.750(3), for as long as an employer does retain personnel 


records, the employer must produce them if a former employee requests to inspect them 


or to obtain a certified copy. 
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POST-EMPLOYMENT ISSUES 


 


Payment of final wages 
 


ORS 652.140 sets the following employer deadlines for final paychecks: 


 


 


REASON FOR 


SEPARATION 


FINAL PAYCHECK 


DEADLINE 


Termination* 
End of the next business 


day** 


Quit with 48 hours 


advance notice 
Final work day 


 


 


Quit without 48 hours 


advance notice 


Five working days, 


excluding weekends and 


holidays 


OR 


the next regular payday 


(whichever comes first) 


 
* A termination by mutual agreement of the employer and  employee falls into the same 


category as a regular discharge for purposes of the final paycheck, and the check is due 


not later than the end of the next business day.  ORS 652.140(1). 


** Business days are Monday through Friday excluding legal holidays under the final 


paycheck rules, regardless of whether the employer is open for business on the weekend.  


Therefore, if an employee is terminated on Friday, the paycheck is due by close of 


business on the following Monday. 


 


Upon the discharge or resignation of an employee, employers may not hold the final 


paycheck pending the return of company property still in the employee‘s possession. 


Employers are also prohibited from deducting from the final paycheck for uniforms or 


tools not returned, till shortages, or suspected theft by the employee. 


 


If an employee unlawfully retains company property, customer lists, or trade secrets, the 


employer may pursue all other legal remedies, including contacting the police or filing a 


legal action in court to recover the property or damages suffered. 


 


If an employer has made a cash loan to an employee for the employee‘s sole benefit, the 


employer may deduct from the final paycheck, if the employee has voluntarily signed a 


loan agreement. A deduction from the final paycheck for repayment of a loan may not 
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exceed 25 percent of the employee‘s disposable earnings or the amount of disposable 


earnings in excess of $218 per week, whichever is less. 


 


Penalties for late final paychecks:  Under ORS 652.150, a court or hearings officer may 


award the employee a full day‘s wages (calculated at eight times the employee‘s regular 


hourly rate) for each day the check is late, for up to 30 calendar days. Employers can also 


recover attorney‘s fees. The penalty may not exceed 100% of the unpaid wages if the 


employer pays the wages due within 12 days after written notice of nonpayment is sent to 


the employer – provided the employer has not willfully violated the final pay provisions 


of the law in the preceding year.  If the action for late wages involves the minimum wage 


rate or overtime claims, there is also the potential for civil penalties payable to the 


employee under ORS 653.055(1)(b), calculated in the same way as penalty wages under 


ORS 652.150. 


 


 


Job references 
 


If a prospective employer contacts you requesting a job reference for a former employee, 


what information can you legally provide? Will you be liable for defamation if you give a 


bad reference? Are you obligated to provide any reference at all? 


 


Every employer should determine its policy on how and when it will provide references. 


It‘s important to train front-line supervisors on the company‘s reference policy, as they 


are often contacted directly for references on former employees. If your organization 


follows a consistent policy on providing references, it will be less susceptible to claims of 


discrimination or retaliation. 


 


 


An example of what not to say when providing a job reference: 


 


"You say you want to know about Wendy?  I wouldn't hire her if I were you.  We had 


reason to believe she was a thief.  We know someone was embezzling from us, and we 


figure she must have been the one.  She makes a good first impression, because she 


dresses nicely, and she works hard ... but I heard rumors from my employees that she was 


leading a loose, immoral lifestyle outside of work.  This is off the record, but I heard that 


she belongs to a church that encourages orgies and spouse-swapping!  I also found out 


that she filed workers' compensation claims against her prior employers. When she told 


me she was pregnant, I knew she'd probably get hurt and file a claim against us, too." 


 


 


The foregoing ―reference‖ violates just about every rule. The employer provides very 


little information that is actually job-related. In fact, the only job-related information is 


that Wendy ―dresses nicely‖ and ―works hard,‖ so she may in fact be an excellent 


employee. 
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The employer in this example provides mainly unsubstantiated information and 


speculation, repeats rumors and gossip, speaks about the employee‘s private life, and 


discusses a slew of protected civil rights classifications, including religion, injured 


worker status, marital status, pregnancy and maternity. 


 


The employer also makes legal conclusions, accusing the employee of ―theft,‖ apparently 


with little evidence and without a criminal indictment or conviction. 


 


This reference is clearly a recipe for discrimination and defamation claims. 


 


EMPLOYER QUERY:  JOB REFERENCES 


Employers should follow consistent job reference policy 


QUESTION: What are the rules for giving job references? When an employer 


contacts us for a reference on one of our former employees, our standard policy 


is to provide only the basics, such as dates of employment and job title. Do we 


have any duty to warn a prospective employer about an individual we 


terminated for poor job performance and bad behavior? If we were to give out 


negative information, wouldn’t we be liable for defamation? 


 


ANSWER:  In general, you have no obligation to provide a job reference, and 


your best bet is to consistently follow your company policy. Only in special 


circumstances have courts held that a company has a duty to warn a prospective 


employer. 


 


As an employer, you have three basic policy options for handling reference 


requests. The first option is the ―say nothing‖ approach, i.e. providing no 


references at all for any former employees. A second option is to say just a 


little. Many organizations have adopted the ―name, rank and serial number‖ 


approach your company has selected. A third option is to provide full, 


substantive references, in which you discuss the specifics of the individual‘s job 


performance. 


 


Many employment attorneys recommend giving out little or no information on 


former employees, in order to avoid claims of defamation. There is, however, 


an Oregon statute that provides some protection to employers who choose to 


provide references. That law, ORS 30.178, states that an employer who 


discloses information about a former employee‘s job performance to a 


prospective employer is presumed to be acting in good faith. 


 


If you provide a reference upon request of the prospective employer or the 


former employee, you are immune from civil liability, unless the employee can 


prove you discriminated or knowingly gave false or deliberately misleading 


information with a malicious purpose. 
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EMPLOYER QUERY:  JOB REFERENCES 


Employers should follow consistent job reference policy 


 


You‘re liable for defamation only when you make an unprivileged, false 


statement about your former employee to a third party, if that statement 


damages the individual‘s reputation. 


 


So contrary to popular belief, it‘s not illegal to give a bad reference. If your 


company policy permits you to provide substantive references, you can give 


job-related, documented, truthful information about your former employee to a 


prospective employer – even if it‘s negative information. 


 


The key is to be consistent in how you respond to reference requests. If you 


deviate from your policy and provide substantive references for some 


employees but not others, you‘re susceptible to claims of discrimination or 


retaliation. Contact your employment attorney for help in crafting a reference 


policy. 


 


If you do provide references, you may, in rare situations, have a duty to warn a 


prospective employer about a dangerous employee, and you may be liable for 


―negligent referral‖ if you don‘t. Some courts have held that if you give any 


positive information about an employee, you also have an obligation to reveal 


that the individual may be dangerous. This rule could apply if your employee 


engaged in harassment, fighting, violence or other threatening behavior in the 


workplace. 


 


In one such case, an insurance company employee engaged in bizarre and 


threatening behavior at work and was found carrying a gun in his briefcase. The 


company terminated him. Despite a policy not to write recommendation letters 


for former employees, the company wrote this employee a recommendation 


letter stating he had voluntarily resigned because of a restructuring. The 


company failed to mention any of his threatening activities. Relying on the 


letter, another insurance company hired him, and after that second company 


fired him, he shot five supervisors, killing three of them. Their families sued the 


first company for negligently failing to disclose all of the facts. 


 


 


Defamation Claims 
 


The main risk associated with giving references is that the employer may find itself 


defending a defamation claim. An employer‘s statements that adversely reflect on an 


employee‘s abilities or character and that happen to be false may create liability for 


defamation. 
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In order to prevail on a defamation claim, an employee must show that the employer (or 


former employer) made an unprivileged, false and defamatory statement about the 


employee to a third party which damaged the employee‘s reputation.  


 


Note that the statement must be false to create liability for defamation, so employers who 


take care to give out only factual, documented, objective, job-related information will not 


be liable. ―Truth‖ is a defense to a claim of defamation. 


 


Employers have a ―qualified privilege‖ to communicate negative information about a 


former employee if the statements are made with a good-faith belief that they are true, 


serve a business interest or purpose, are limited to that specific purpose, are made on a 


proper occasion, and are communicated only to proper parties. 


 


If an employee files a defamation suit, he or she may be entitled to a jury trial to decide if 


the employer has abused the privilege and is in violation of the foregoing guidelines. 


 


Statute on References and Liability 


ORS 30.178: 


Liability of employer for disclosing information about employee to new employer; no 
action based on compelled self-publication. (1) An employer who discloses information 
about a former employee‘s job performance to a prospective employer of the former 
employee upon request of the prospective employer or of the former employee is 
presumed to be acting in good faith and, unless lack of good faith is shown by a 
preponderance of the evidence, is immune from civil liability for such disclosure or its 
consequences. For purposes of this section, the presumption of good faith is rebutted 
upon a showing that the information disclosed by the employer was knowingly false or 
deliberately misleading, was rendered with malicious purpose or violated any civil right 
of the former employee protected under ORS chapter 659 or 659A. 


 (2) A civil action for defamation may not be maintained against an employer by 
an employee who is terminated by the employer based on a claim that in seeking 
subsequent employment the former employee will be forced to reveal the reasons given 
by the employer for the termination. [1995 c.330 §1; 1997 c.754 §1; 2001 c.621 §68] 


 


 


 
 


 


 


 


  







Documentation, Discipline and Discharge 


 


 


82 


Tips for Employers on Providing Job References: 


 
1. Develop a consistent response to all reference requests. 


2. Route all requests for references to one or two key personnel who understand the 


legal issues raised by reference inquiries. 


3. Give only specific, documented facts, not subjective opinions. 


4. Provide only information that is job-related. 


5. Provide information only to those who have a business need to know (prospective 


employers of the individual). 


6. Obtain signed releases before giving responses to reference requests. 
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CONCLUSION 


 


Well-written, clear policies, vigilant supervision, hands-on management, and consistent 


discipline with documentation to support adverse employer actions are critical to keeping 


things humming in the workplace.  We may want to be fun, popular managers or 


supervisors, but unchecked problems have detrimental effects on morale and 


productivity.  Misconduct that is not corrected can expose the organization to liability.  


The primary goals are to correct behavior problems, improve attendance and boost 


productivity, but these objectives are best met in an environment where the prospects for 


getting sued are minimized or avoided altogether.  By applying the principles in this 


handbook and keeping staff trained in the ever-changing developments in employment 


law you will have a better workplace and smoother relationships with co-workers.  You 


will also be better prepared if you end up facing a legal challenge to discipline or 


termination.   
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Commissioner Brad Avakian 


Bureau of Labor and Industries 


 


 


Dear Friend of Technical Assistance (TA): 
 


Welcome to the Bureau of Labor and Industries (BOLI)’s 


2013 edition of Employee Classification & Wage and Hour 


Exemptions.  Thank you for investing in this handy manual 


for human resources professionals, attorneys and managers 


and employers at all levels.  This is an all-in-one-place, 


concise summary of laws that Oregon employers need to 


know and comply with. 
 


BOLI is committed to helping Oregon’s businesses and 


employers stay strong and successful. Our primary goal 


through TA is to help employers and businesses stay in 


compliance with the law and prevent costly litigation.  When the law is known and 


followed in the first place, it’s a win for all Oregonians. 
 


Throughout the year, TA provides a variety of services to support Oregon employers.  


These services are funded almost entirely through the sales of publications like this one 


and attendance at public seminars on various employment law topics.  Customized, on-


site seminars for employers are also an important part of TA’s work.  Through your 


support, TA continues to answer 15,000 to 20,000 employer questions via phone and 


e-mail, conduct more than 130 public and private seminars, and produce a high-quality, 


two-day law conference each year. 
 


I hope you find this book to be a helpful tool for understanding and complying with state 


and federal employment laws.  Any feedback you may have should be directed to TA, 


and be sure to visit www.oregon.gov/boli/ta to learn more about the resources and 


services that TA has to offer. 
 


Please do not hesitate to contact our offices if you have questions or thoughts to share. 
 


Sincerely, 


 


 
Brad Avakian, Commissioner 


Oregon Bureau of Labor and Industries



http://www.oregon.gov/boli/ta
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A WORD FROM BOLI TECHNICAL ASSISTANCE … 
 


Thank you for purchasing this book!  Proceeds from the sale of this handbook support 


the Technical Assistance for Employers Program (TA), a self-supporting program that 


receives little taxpayer funding.   


 


As an independent unit within BOLI, TA is dedicated to providing the resources, 


information and training employers need to comply with state and federal labor and 


employment laws.  


 


TA offers a number of free and low-cost resources for Oregon employers, including fact 


sheets, employer advice columns, required workplace posters, and personal assistance by 


telephone and email.  Our informative and practical handbook series is currently 


available for purchase and includes topics like:  


 


 Civil Rights Laws;  


 Family and Medical Leave Laws in Oregon; 


 Wage and Hour Laws; 


 Child Labor Laws; 


 Legal Hiring Practices; 


 Documentation Disciple and Discharge; and 


 Policy Writing Guidelines. 


 


You can also access seminar descriptions, schedules and registration information for all 


of our public training sessions online, as well as get information about arranging an on-


site, customized seminar for your staff.   


 


To contact us, feel free to visit our website at www.oregon.gov/boli/ta or call our 


Employer Assistance line at 971-673-0824. 


 


Technical Assistance for Employers 


Bureau of Labor and Industries 


800 NE Oregon Street, Suite 1045 


Portland, OR 97232 


971-673-0824 


www.oregon.gov/boli/ta 


 



http://www.oregon.gov/boli/ta

http://www.oregon.gov/boli/ta
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CONTACTING BOLI 
The mission of the Bureau of Labor and Industries is to protect employment rights, 


advance employment opportunities, and protect access to housing and public 


accommodations free from discrimination. 


 


The four principal duties of the Bureau of Labor and Industries (BOLI) are to:  


(1)  Protect the rights of workers and citizens to equal, non-discriminatory treatment 


through the enforcement of anti-discrimination laws that apply to workplaces, 


housing and public accommodations;  


(2)  Encourage and enforce compliance with state laws relating to wages, hours, terms 


and conditions of employment;  


(3)  Educate and train employers to understand and comply with both wage and hour 


and civil rights law; and 


(4)  Promote the development of a highly skilled, competitive workforce in Oregon 


through the apprenticeship program and through partnerships with government, 


labor, business, and educational institutions. 


 


If you have questions or concerns regarding any of these areas, please feel free to contact 


us!  


 


OFFICE ADDRESS PHONE 


PORTLAND 
800 NE Oregon St., Suite 1045 


Portland 97232 


971-673-0761 


Ore.  TTY Relay: 711- 


Fax: 971-673-0762 


BEND 


Apprenticeship Division 


ONLY 


1645 NE Forbes Rd, Suite 106 


Bend, OR 97701 
541-322-2435 


EUGENE 


1400 Executive Pkwy 


Suite 200 


Eugene, OR 97401 


541-686-7623 


MEDFORD  


Apprenticeship Division 


ONLY 


119 N Oakdale Ave 


Medford, OR 97501 
541-776-6270 


SALEM 


3865 Wolverine Ave NE 


Building E, Suite 1 


Salem, OR 97305-1268 


503-378-3292 


www.oregon.gov/boli 
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ABOUT THIS HANDBOOK 
 


Misclassification of employees – both as ―non-employees‖ and as ―exempt‖ employees – 


has given rise to one of the most prolific bases for employment law disputes and 


litigation in recent years. 


 


State and federal agencies have stepped up their enforcement activity around the issue of 


worker classification as well as concerted efforts at sharing tips, leads and audit results 


across agency lines.   


 


With all of this in view, now more than ever employers need to have a firm grasp of (1) 


which workers are subject to the employment laws enforced by BOLI and (2) which 


employees qualify for exemption from the minimum wage and overtime requirements of 


wage and hour law.   


 


This handbook has been produced by the Technical Assistance for Employers Program in 


order to help both employers and businesses to understand Oregon employment laws 


regarding the proper classification of workers and to stay in compliance with those laws. 
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The Employment Relationship 


Both the wage and hour laws and the civil rights laws enforced by BOLI apply (almost) 


exclusively to employment relationships.  Some workers, however, are not considered 


―employees‖ and as a result, the obligations and protections of these laws do not apply to 


a business’ working relationship with these individuals.   


 


There are three specific types of workers which are not considered employees: 


 


1. Independent contractors, 


2. Volunteers, and 


3. Student interns and trainees. 


 


Independent Contractors 
 


Employment taxes, fringe benefit contributions, recordkeeping requirements . . . 


couldn't I just hire a contractor instead? 


______ 


 


Many of the legal obligations placed on employers do not apply to their business 


relationships with independent contractors.  By the same token, independent contractors 


typically enjoy a level of autonomy that is simply unavailable to employees. 


 


Unfortunately, businesses and workers alike too often fail to recognize that under Oregon 


law, specific legal criteria distinguish an ―independent contractor‖ from an ―employee.‖  


Confusing these two working relationships can result in the misclassification of workers 


– and some very expensive consequences: 


 


Employees misclassified as independent contractors risk the loss of the legal benefits and 


protections of employee status under many laws (like unemployment insurance, 


minimum wage and overtime protections, workers’ compensation insurance, and 


employer contributions to Social Security).  Such individuals also risk the loss of benefits 


typically extended to regularly classified employees (like sick leave, vacation pay, group 


health insurance and retirement benefits). 


 


Beyond claims for unpaid wages, overtime, penalties and interest, businesses that engage 


workers as independent contractors (who do not meet the specific requirements of the 


law) also risk liability for unpaid back taxes and unpaid insurance premiums.  In addition, 


businesses may be responsible for workers’ compensation claims and liability for 


employee benefits or negligent acts of the worker. 
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Employee or Independent Contractor? 


 


A worker who provides services for remuneration is generally considered an employee 


by the courts and state regulatory agencies - unless that worker also meets the criteria 


required of an independent contractor. 


______ 


 


In making classification determinations, both the courts and regulatory agencies 


(including BOLI) apply certain criteria to the facts of each case to determine: 


 


1. Whether the worker in question is free from direction and control; and usually  


2. Whether the worker is, as a matter of economic reality, independent of the 


business to which services are being provided, i.e., whether the worker is in 


business for himself or herself.  


 


If these requirements are not met, the worker in question is generally classified as an 


employee, regardless of how the relationship is characterized on paper or by the parties 


involved. 


 


In fact, there are a number of considerations which are not determinative in deciding 


whether a worker is an independent contractor: 


 


 The creation or use of a business entity, such as a corporation or a limited liability 


company, by an individual for the purpose of providing services does not, by 


itself, establish that the individual provides services as an independent contractor.  


 A contract in which the worker is assigned the label of ―independent contractor.‖  


 Payment to the worker is reported by way of a Form 1099 rather than a Form W2.  


 The worker submits an invoice to the business for payment. 
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What are the Criteria for an Independent Contractor? 


 


To a certain extent that will depend on who you ask. 


______ 


 


Although there are broad similarities, not all agencies use the same criteria to gauge a 


worker’s degree of freedom from direction or control or economic independence.   For 


example, Oregon Revised Statute (―ORS‖) 670.600 provides a legal definition for the 


term ―independent contractor‖ that is used by several state agencies, including: 


 


 Department of Revenue, 


 Employment Department, 


 Construction Contractors Board, and  


 Landscape Contractors Board. 


 


In determining whether the specific laws enforced by any one of these agencies apply, 


employers will need to ensure that he or she meets the criteria of ORS 670.600.  Keep in 


mind that these agencies require that the worker meet ALL of the criteria of ORS 


670.600 in order to be considered an independent contractor. 


  


Both the Bureau of Labor and Industries (BOLI) and the Department of Consumer and 


Business Services Workers’ Compensation Division are required by court decisions to 


use different criteria to determine independent contractor status.  These criteria are 


described below under the respective headings for ―Bureau of Labor and Industries‖ and 


―Workers’ Compensation Division.‖ 


 


Keep in mind that a classification of independent contractor made under say Workers’ 


Compensation Division criteria is not binding on other agencies like BOLI or the Oregon 


Department of Revenue.  A summary of each agency’s criteria has been included as an 


appendix entitled: ―State Agency Criteria Table.‖ 


 


Independent Contractors under ORS 670.600 


 


Under ORS 670.600, workers may be properly classified as independent contractors by  


the Department of Revenue, the Employment Department, the Construction Contractors 


Board, and the Landscape Contractors Board so long as such workers: 


 


1. Are free from direction and control, beyond the right of the service recipient to 


specify the desired result, AND  


2. Are licensed under ORS 671 or 701 (State Landscape Architect Board or 


Landscape Contractors Board and State Board of Architect Examiners  or 


Construction Contractors Board) if licensure is required for the service, AND  
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3. Are responsible for other licenses or certificates necessary to provide the service 


AND  
4. Are customarily engaged in an ―independently established business.‖  


  


To qualify under the law, an ―independently established business‖ must meet three out of 


the following five criteria): 


 


1. Maintain a business location that is:  


a. Separate from the business or work location of the service recipient; or  


b. that is in a portion of the business owner’s residence that is used primarily 


for business.  


2. Bear the risk of loss, shown by factors such as:  


a. Entering into fixed price contracts;  


b. Being required to correct defective work;  


c. Warranting the services provided; or  


d. Negotiating indemnification agreements or purchasing liability insurance, 


performance bonds, or errors and omissions insurance.  


3. Provide contracted services for two or more different persons within a 12-month 


period, or routinely engage in business advertising, solicitation or other marketing 


efforts reasonably calculated to obtain new contracts to provide similar services.  


4. Make a significant investment in the business through means such as:  


a. Purchasing tools or equipment necessary to provide the services;  


b. Paying for the premises or facilities where the services are provided; or  


c. Paying for licenses, certificates or specialized training required to provide 


the services.  


5. Have the authority to hire and fire other persons to provide assistance in 


performing the services.  


  


Additional provisions: 


 


1. A person who files tax returns with a Schedule F and also performs agricultural 


services reportable on a Schedule C is not required to meet the independently 


established business requirements  


2. Establishing a business entity such as a corporation or limited liability company, 


does not, by itself, establish that the individual providing services will be 


considered an independent contractor.  


  


For the full text of ORS 670.600 and its implementing regulations, please refer to the 


appendices at the end of this volume. 


 


BOLI’s Criteria for an Independent Contractor  


Unlike many state agencies, BOLI, together with the U.S. Department of Labor, the 


Equal Employment Opportunity Commission, and the courts, uses criteria that have been 
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established in previous court cases to take a close look at the actual realities of a working 


relationship.   


 


The provisions of state and federal wage and hour law do not apply to independent 


contractors.  For this reason, BOLI uses the ―economic reality‖ test to verify whether a 


given claim or complaint arises out of an employment relationship.   


 


In the absence of an employment relationship, workers are not subject to wage and hour 


law and they must bring claims for non-payment to the courts instead of filing wage 


claims with BOLI or the U.S. Department of Labor.  Such workers are also not subject to 


the laws regulating working conditions, rest and meal periods, the payment of minimum 


wage and overtime or the parameters for the employment of minors. 


  


BOLI uses a different test, the ―right-to-control‖ test, to determine whether a given 


worker is an employee or an independent contractor for purposes of civil rights law.  


Some civil rights statutes protect not only workers, but also job applicants and customers. 


In those situations, civil rights law applies whether an individual is an independent 


contractor or employee. 


 


Economic Reality Test: 
The ―economic reality‖ test consists of the following five factors which gauge the degree 


of a worker's economic dependency on the business to which he or she is providing 


services.  Generally speaking, the more dependent a worker is on a particular business to 


perform the service in question, the more likely he or she is to be an employee. 


 


In weighing these factors, it is important to remember that no single factor is 


determinative for an investigator, administrative law judge or a trial court judge to find 


that a worker is an independent contractor or an employee.  The elements are: 


 


(1) The degree of control exercised by the alleged employer 


 


(2) The extent of the relative investments of the worker and alleged employer 


 


(3) The degree to which the worker's opportunity for profit and loss is 


determined by the alleged employer 


 


(4) The skill and initiative required in performing the job 


 


(5) The permanency of the relationship 


 


Although not part of the official test, the following questions may help to illustrate 


whether a worker is performing work as an employee or an independent contractor: 


 


(1) The degree of control exercised by the alleged employer 


 Who sets the hours of work? 


 Who is responsible for quality control? 
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 Does the worker have other customers? 


 Who determined the rate of pay?  Was it negotiated? 


 Who determines how the work gets performed? 


 


(2) The extent of the relative investments of the worker and alleged employer 


 Does the worker supply his or her own tools and equipment? 


 Does the worker purchase materials necessary to do the job? 


 Has the worker invested in bonds / insurance / advertising? 


 


(3) The degree to which the worker's opportunity for profit and loss is determined by the 


alleged employer 


 Is the worker free to bring on additional workers to speed up the job?  At whose 


expense? 


 Does working or managing the project more efficiently increase profit for the 


worker? 


 Does the worker risk a loss if the job goes awry? 


 


(4) The skill and initiative required in performing the job 


 Does the level of skill and initiative required for the job rise to the level 


demonstrated by an independent business competing in an open market?   


 Is a license required to perform the work? 


 


(5) The permanency of the relationship 


 How long has the job lasted?  Is an ending date contemplated (upon completion of 


the work)? 


 Is the contract (if any) subject to periodic review or automatic renewal?  


 


 


The legal precedent…. 
 


The current test applied by BOLI was adopted in In the Matter of Geoffrey Enterprises, 


Inc., 15 BOLI 148 (1996).  In that case, the Commissioner adopted the ―economic 


reality‖ test articulated in Circle C Investments, Inc. 998 F.2d 324 (5
th


 Cir 1993), a 


similar case brought by US DOL involving the question of whether certain dancers were 


employees under the federal Fair Labor Standards Act (FLSA).  In adopting the test, the 


Commissioner noted that the relevant definitions of ―employer‖ and ―employ‖ in state 


law were taken from the FLSA and that federal courts have adopted an expansive 


interpretation of the definition of ―employer‖ under the FLSA in order to effectuate ―its 


broad remedial purposes.‖  As noted by the Circle C court in its analysis, the focal point 


of the test is ―whether the alleged employee, as a matter of economic reality, is 


economically dependent upon the business to which she renders her services.‖ 
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COMMONLY ASKED QUESTIONS – Homeowner or Employer? 
 


Q.  I want to hire someone to remodel my house. That person would be an independent 


contractor, right? 
 


A.  It really depends on the facts and circumstances.  Look at the economic reality to 


make the correct determination.  While home repair and remodeling are thought of as 


classic independent contractor situations, in the right circumstances an employment 


relationship may very well exist.  A recent BOLI case illustrates the point.  In the Matter 


of Laura M. Jaap and Nettice Honn, 30 BOLI 110 (2009) stands for the proposition that 


an employment relationship is created if (1) the alleged employer exercises sufficient 


control (Respondent directed the work of the Claimants), (2) the employer makes all or 


most of the investments in the work (materials and supplies), (3) the employer retains all 


of the opportunity for profit or loss (Claimants were paid a fixed hourly rate with no 


capital investment and no opportunity to make more money), (4) the alleged employee 


has relatively little skill or initiative (Claimants had no licenses and the Respondent 


failed to prove that they were particularly skilled in their work) and (5) the relationship 


has an indefinite term (there was no fixed date for the employment to cease, but the 


Forum held that the scope of work was of limited duration).  In this case, four out of the 


five factors of the economic reality test indicated an employment relationship.  Jaap, 


Supra at pp. 123-125.    


 


Right-to-Control Test: 


Under the ―right-to-control test,‖ four factors are weighed to determine whether an 


employer has the ―right to control‖ the work of an individual.  Where an employer clearly 


has the ―right to control‖ the work of an individual under this test, that individual is 


deemed an employee rather than an independent contractor for purposes of civil rights 


law.  To put the use of this test into context, courts would consider whether an 


employment relationship exists either to determine if the alleged employer is liable for 


the discrimination by the worker against a third party or if the alleged employer is liable 


to the worker under the civil rights laws for discrimination by the employer against the 


worker. 


 


The factors of the ―right-to-control‖ test are:  


 


(1) Direct evidence of the right to, or the exercise of, control 


 


(2) The method of payment 


 


(3) The furnishing of equipment 


 


(4) The right to fire 
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It is not necessary that all factors coincide to determine whether a given worker is an 


employee.  In such cases, the weight or strength of the factors which are in evidence will 


be considered.   


 


Although not part of the official test, the following questions may help to illustrate 


whether a worker is performing work as an employee or an independent contractor: 


 


(1) Direct evidence of the right to, or the exercise of, control 


 Who sets the hours of work? 


 Who is responsible for quality control? 


 Does the worker have other customers? 


 Who determined the rate of pay?  Was it negotiated? 


 Who determines how the work gets performed? 


 


(2) The method of payment 


 Do clients pay the individual worker directly or do they pay the business 


employing that worker? 


 Does the worker set the rate of payment or does the business employing that 


worker set the rate? 


 


(3) The furnishing of equipment 


 Does the worker supply his or her own tools? 


 Does the worker purchase materials necessary to do the job? 


 Has the worker invested in bonds / insurance / advertising? 


 


(4) The right to fire 


 How long has the job lasted?  Is an ending date contemplated (upon completion of 


the work)? 


 Is the contract (if any) subject to periodic review or automatic renewal?  


 Does the contract (if any) provide consequences for termination of the 


relationship? 


 


 


The legal precedent…. 
 


In Cantua v. Creager, 169 Or.App. 82, 7 P.3d 693 (2000), the Oregon Court of Appeals 


examined the definitions of an employee and an employer at ORS 659A.001(3) and (4) 


(formerly ORS 659.010(5) and (6)) and determined that the right-to-control test 


incorporated in former ORS 659.010 is the common law test for employee status in civil 


rights cases.  The court quantified this test by identifying ―[f]our factors that are material 


in determining whether an employer has the right to control an individual: (1) direct 


evidence of the right to, or the exercise of, control; (2) the method of payment; (3) the 


furnishing of equipment; and (4) the right to fire.‖ 
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Independent Contractors and Workers’ Compensation Division  


  


As noted above, another agency departs from the statutory test for an independent 


contractor at ORS 670.600.  For workers' compensation purposes, an independent 


contractor is an individual or entity that provides a service under a contract without 


direction and control, or without others having the right to direct and control the 


provision of those services. 


 


WCD will apply the following tests to determine if a person or entity is an independent 


contractor: 


 


Right-to-Control Test: 


 


 Direct evidence of the right to, or the exercise of, control 


 The method of payment (a contractor’s pay will relate more to completion of a 


job) 


 The furnishing of equipment 


 The right to dismiss (whether either party can terminate the contract, or the 


worker can be dismissed at will, or whether the worker has the authority to hire 


someone to work alongside him or her) 


 Can the ―contractor‖ accept or refuse a job? 


 Was a bid made for the job? Were multiple bids taken by the person seeking to 


retain a service? 


 Can the worker set his or her own hours within the time frame of the general 


contractor? 


 Can the worker use his or her own methods to accomplish the intended result? 


 Was the contractor subject to monitoring beyond checking progress? 


 


The Nature of the Work Test:  


 


 How much is the work a regular part of the hiring entity's business? 


 How skilled is it? 


 Is the work continuous or intermittent? 


 Is the duration sufficient to amount to the hiring of continuous services as 


distinguished from contracting for completion of a particular job? 


 To what extent may it be expected to carry its own accident burden? 


 


Where it remains unclear whether a given worker meets the definition of an independent 


contractor under workers' compensation law, businesses are encouraged to contact 


WCD’s Employer Compliance Unit toll free at 1-888-877-5670 and ask for a Coverage 


Investigator. 
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Best Practices for Businesses that Engage Independent Contractors  


Engaging an independent contractor can be a smart option for businesses with limited 


resources in a specific area of expertise.  Given the potential consequences of 


misclassification, however, it is always wise to document the criteria you used to 


determine that a worker meets the legal requirements to be treated as an independent 


contractor. 


 


The best time to make this evaluation is before you draw up and execute a contract.  You 


may even wish to make it part of the hiring process for bidders to provide you with 


specific documentation of their independent contractor status.  The Bureau of Labor and 


Industries and the U.S. Department of Labor consider the permanency of the relationship 


as part of their classification determinations, so you may wish to make sure your contract 


is subject to periodic review and is not automatically renewed; that way you can use your 


contract renewal period as an opportunity to re-verify the status of your contractor.    


 


Most importantly, verify and document that the terms of the relationship set out in your 


contract are borne out by the actual reality between the contractor and yourself.  State 


agencies and the courts have made it clear that it is the reality of a business’s relationship 


with a worker (not its characterization on paper) that controls whether he or she will be 


considered an independent contractor.  While not exhaustive, the following checklist 


highlights three areas in which you may want to document how a given worker qualifies 


as an independent contractor.   


 


Direction and Control 


To be considered an independent contractor, a worker must be free from your right to 


direct and control how he or she provides services.  Consider the following: 


 


1. Schedule.  The independent contractor should be free to establish his or her own 


hours of work as well as the schedule according to which a project is carried out.  


As an example, you may wish to provide the contractor with independent access 


to the worksite. 


 


2. Tools and Materials.  It is critical that the independent contractor is not dependent 


upon your business to provide the tools and materials necessary to complete the 


work.  (Note that there are some exceptions to this rule which allow for greater 


control over construction and landscape contract specifications.)  


 


3. Personnel.  Make it clear (again, by way of the contract) that the independent 


contractor remains free to bring in other workers as deemed necessary at his or 


her own expense.  Make sure that this is your practice as well as a contractual 


acknowledgement.  Do not direct the contactor as to whether or when additional 


workers need to be brought aboard. 


 


4. Employee policy manual acknowledgement / Performance evaluation.  Both of 


these processes communicate and reinforce your expectations for workplace 


behavior and are a critically important part of your relationship with your 
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employees.  However, an independent contractor is not your employee and as 


such must remain free from your direction and control when it comes to how 


work is to be performed.  Signing off on your workplace behavior policies may 


establish an inappropriate measure of direction and control over an independent 


contractor. 


 


Independently Established Business 


State law makes it clear that bona fide independent contractors are in business for 


themselves.  Be sure to document how a given contractor meets at least three of the five 


requirements of an ―independently established business:‖   


 


1. Verify that the contractor maintains a separate business location. 


 


2. Structure payment arrangements so as to ensure the contractor bears an appropriate 


risk of loss as an independent business.  Evidence of this risk could include: 


a. Entering into fixed price contracts;  


b. Being required to correct defective work;  


c. Warranting the services provided; or  


d. Negotiating indemnification agreements or purchasing liability insurance, 


performance bonds, or errors and omissions insurance.  


 


3. Obtain documentation from the independent contractor such as references from the 


contractor’s other clients, business cards, advertisements to demonstrate that (1) the 


contractor provides contracted services for multiple clients and (2) routinely engages 


in business advertising, solicitation or other marketing efforts to obtain new contracts 


to provide similar services. 


 


4. Verify and document how the contractor has made a significant investment in the 


business through means such as:  


a. Purchasing the tools or equipment necessary to provide services;  


b. Paying for the premises or facilities where the services are provided; or  


c. Paying for licenses, certificates or specialized training 


 


5. Make sure your contract includes recitals / acknowledgements which make clear the 


understanding of the contractual relationship and set out responsibility for items such 


as taxes and workers’ compensation coverage, and the authority and responsibility of 


the contractor to hire / fire additional workers. 


 


Licensure 
If independent contractors are required to maintain licenses or certificates necessary to 


provide the services, it is a good idea to verify that any license and bond numbers 


provided are valid.  (The Construction Contractors Board and the Landscape Contractors 


Board provide instant verification of licensee information online.)  







Employee Classification & Wage and Hour Exemptions 


 


 12 


Additional Information on Independent Contractors 


Oregon maintains a website to provide information and resources relating to the issue of 


independent contractor classification at: 


 


www.OregonIndependentContractors.com 


 


You may also contact any one of the following agencies directly for additional 


information: 


 


Employment Department 


taxinfo@emp.state.or.us 


Department of Revenue 


ic.info.dor@state.or.us 


Workers’ Compensation Division 


wcd.employerinfo@state.or.us 


Bureau of Labor and Industries 


boli.mail@state.or.us 


Construction Contractors Board 


ccb.info@state.or.us 


Landscape Contractors Board 


lcb.info@state.or.us 


 


Volunteers 
Under Oregon’s minimum wage and overtime law, the definition of ―employ‖ at 


ORS 653.010(2) excludes voluntary or donated services performed for no compensation 


or without expectation or contemplation of compensation as the adequate consideration 


for the services performed for a public employer, or a religious, charitable, educational, 


public service or similar nonprofit corporation, organization or institution for community 


service, religious or humanitarian reasons. 


 


Therefore, a bona fide volunteer need not be paid minimum wage or overtime wages so 


long as the work performed is: 


 


1. For no compensation or without expectation of compensation as the adequate 


consideration for the services performed; 


2. For community service, religious, or humanitarian reasons; and 


3. For a public employer or a religious, charitable, educational, public service or 


similar nonprofit corporation or organization for community service.   


 


Generally, private or for-profit businesses may not accept the services of volunteers as 


they do not meet the third criterion listed above.  Under OAR 839-020-0046(3), time 


spent in work for public or charitable purposes at the employer’s request, or under its 


direction and control, or while the employee is required to be on the premises, is 


compensable work time.  Time spent voluntarily in such activities is not compensable 


work time when it takes place outside of the employee’s normal working hours and the 


duties performed are not the same as those performed in the course of the employee’s 


regular employment.  ORS 653.010(2); OAR 839-020-0046(3). 



http://www.oregonindependentcontractors.com/

mailto:taxinfo@emp.state.or.us

mailto:ic.info.dor@state.or.us

mailto:wcd.employerinfo@state.or.us

mailto:boli.mail@state.or.us

mailto:ccb.info@state.or.us

mailto:lcb.info@state.or.us
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Public agencies may use volunteers when the work is being performed voluntarily and is 


humanitarian or civic in nature, and the volunteer does not expect to be paid.  Employees 


of a public agency may not volunteer to do the same work that they normally do in their 


paid positions.  29 U.S.C. § 203(e)(4)(B).   


 


COMMONLY ASKED QUESTIONS - Stipends 
 


Q.  Our school district relies heavily on the work of dedicated volunteers.  The district 


would like to offer reimbursement of expenses and a nominal stipend (say $200 per 


month) to show our appreciation, would that be creating an employment relationship?  


 


A.  Not necessarily.  Compensation paid to volunteers of a public agency in an amount 


which does not vary, i.e., is not tied to production, and which cannot be considered 


adequate compensation for the service performed need not create an employment 


relationship.  Under federal law, individuals do not lose their volunteer status when they 


receive payment for expenses or a nominal fee for services performed.   


29 U.S.C. § 203(e)(4)(A); 29 C.F.R. § 553.106(a).   


 


Be aware, however, that other state and federal agencies are not bound by wage and hour 


law.  Compensation of any sort paid to a volunteer may need to be reported to taxing 


authorities like the Department of Revenue and may also create the potential for an 


unemployment claim or liability for workers’ compensation claims.   


 


Student Interns and Trainees 
Although both Oregon and federal law define ―employ‖ as ―to suffer or permit to work,‖ 


not everyone who performs work is an employee.  Apart from independent contractors 


and volunteers, the Supreme Court has held that individuals who work for their own 


advantage on the premises of another without any express or implied compensation 


agreement are not necessarily employees.  The U.S. Department of Labor (DOL) has 


clarified that student interns and participants in pre-employment training programs need 


not be considered employees provided the following criteria are continuously met: 


 


 1. The training, even though it includes actual operation of the facilities of the 


employer, is similar to that which would be given in a vocational school; 


 


 2. The training is for the benefit of the trainees or students; 


 


 3. The trainees or students do not displace regular employees, but work under close 


supervision; 


 


 4. The employer that provides the training receives no immediate advantage from the 


activities of the trainees or students and, on occasion, the employer’s operations 


may even be impeded; 
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 5. The trainees or students are not necessarily entitled to a job at the conclusion of the 


training period; and 


 


 6. The employer and the trainees or students understand that the trainees or students 


are not entitled to wages for the time spent in training.  


 


BOLI applies these same criteria in determining whether someone is a ―trainee‖ under 


Oregon’s minimum wage, overtime and wage collection laws.  It is important to note, 


however, that the determination as to whether a student intern or trainee is an employee 


will depend on all the circumstances surrounding their work activities, and while the 


courts have generally confirmed that DOL’s criteria are relevant, they have not always 


applied the criteria consistently.  In some cases, the courts have found that not all the 


criteria need be met (promise of employment) or that the focus of the test ought to be 


weighted toward determining who received the primary benefit of the training instead of 


whether the employer received any advantage at all.  What is clear is that labeling the 


relationship an ―unpaid internship‖ or ―work based training program‖ has little bearing 


on whether the work performed is subject to wage and hour law.  Rather, as with the 


determination of whether an independent contractor or employment relationship exists, 


all of the facts and circumstances need to be examined and evaluated on a case-by-case 


basis. 


 


School-to-Work programs … 
 


DOL has provided specific guidance on the elements of work based learning programs, 


including work experience and ―school-to-work‖ programs under the School-to-Work 


Opportunities Act of 1994 (STW).   


 


A learning experience at an employer's work site that includes all of the following 


elements is consistent with a learning experience under the STW:  


 


1. A planned program of job training and work experience for the student, 


appropriate to the student's abilities, which includes training related to pre-


employment and employment skills to be mastered at progressively higher levels 


that are coordinated with learning in the school-based learning component and 


lead to the awarding of a skill certificate;  


2. The learning experience encompasses a sequence of activities that build upon one 


another, that increase in complexity and promote mastery of basic skills;  


3. The learning experience has been structured to expose the student to all aspects of 


an industry and promotes the development of broad, transferable skills; and,  


4. The learning experience provides for real or simulated tasks or assignments which 


push students to develop higher-order critical thinking and problem-solving skills.  


 


A student enrolled in such programs would not be considered an employee under wage 


and hour laws provided he or she met the following criteria: 
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1. The student receives ongoing instruction at the employer's worksite and receives 


close on-site supervision throughout the learning experience, with the result that 


any productive work that the student would perform would be offset by the 


burden to the employer from the training and supervision provided; and  


2. The placement of the student at a worksite during the learning experience does 


not result in the displacement of any regular employee -- i.e., the presence of the 


student at the worksite cannot result in an employee being laid off, may not result 


in the employer not hiring an employee it would otherwise hire, and may not 


result in an employee working fewer hours than he or she would otherwise work; 


and  


3. The student is not entitled to a job at the completion of the learning experience -- 


but this does not mean that employers are to be discouraged from offering 


employment to students who might successfully complete the training; and  


4. The employer, student, and parent or guardian understand that the student is not 


entitled to wages or other compensation for the time spent in the learning 


experience -- although the student may be paid a stipend for expenses such as 


books or tools.  


 


COMMONLY ASKED QUESTIONS – Interns & Trainees 
 


Q: What are some of the factors that would indicate a student is an employee and NOT 


an intern or trainee? 


 


A. Students would be considered employees and their work would be subject to both 


state and federal wage and hour law if, among other things: 


1. They provide essential services to the employer; or  


2. They are working in a position where someone is normally paid; or  


3. There is a history of paying someone to do the same or similar work; or  


4. Other people are currently paid for the same or similar work.  


 


Q:  Our firm has traditionally offered a small stipend to student interns….  Would that 


create an employment relationship? 


 


A:  A stipend is generally considered a modest amount provided to students or volunteers 


to help defray the cost of expenses.  Stipends are not compensation for services rendered 


and should be distinguishable from compensation in that they may not be tied to the 


quality or quantity of work performed. 


 


Q: Apart from starting a full-fledged pre-employment training program, is there any 


way I can pay someone less than minimum wage?  Say, while they are learning the 


ropes? 
 


A:  Generally, no.  On-the-job training of employees is a cost of doing business, and 


employees in training must receive no less than the minimum wage for all hours worked.  
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Unlike federal law, Oregon law requires that employees receive at least minimum wage 


during all stages of employment.  This includes any period of on-the-job training. 


 


Oregon law does allow for three potential exceptions under which an employer may pay 


less than minimum wage:  (1) employment of certain student-learners; (2) employment of 


persons with disabilities; and (3) public assistance recipients in work training programs.   


 


Student-learners 


 


As opposed to participants in the student intern / trainee program of the sort described 


above, student-learners are employees.  The Commissioner of the Bureau of Labor and 


Industries has the authority to issue special certificates authorizing the employment of 


student-learners at a subminimum wage (not less that 75 percent of the current minimum 


wage).  Only student-learners enrolled in a bona fide professional training program which 


is designed to provide technical training and which is integrated with the student’s 


regular course of instruction at an accredited school, college or university will qualify for 


payment at subminimum wages.  ORS 653.070; OAR 839-020-0015 


 


Persons with disabilities 


 


Like student-learners, people with mental or physical disabilities who perform work are 


employees, and as such, they are generally protected by Oregon’s minimum wage, 


working conditions and overtime laws.  However, the Commissioner may approve an 


application for eligibility to pay individuals with mental or physical disabilities less then 


the minimum wage provided the Commissioner has determined that requiring the 


payment of the minimum wage to the individual would substantially curtail opportunities 


for employment.  ORS 653.070; OAR 839-020-0015 


 


Public assistance recipients 


 


Oregon’s minimum wage law excludes from coverage services performed by general or 


public assistance recipients as part of any work training program administered under state 


or federal assistance laws.  ORS 653.010(2).  Federal law does not provide a blanket 


exemption from coverage, however, federal minimum wage has lagged behind Oregon’s 


minimum wage for some time.  Also, depending on the nature of the assistance program, 


participants may be excluded from coverage as ―trainees‖ (see above section on Student 


Learners and Trainees). 
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Classifying Exempt Employees 


Both state and federal law provide a number of exemptions from certain wage and hour 


law provisions, including the requirements to pay a minimum wage and / or overtime.  


Employees who meet the criteria for an exemption listed below may be classified as 


―exempt‖   


  


It is important to remember, however, that the exemptions available under Oregon law 


are not identical to those available under federal law.  Where the provisions of state and 


federal law conflict, employers must apply the standard which is most beneficial to the 


employee.  For example, although federal law provides an exemption from both 


minimum wage and overtime for switchboard operators, Oregon law does not.  


Switchboard operators in Oregon must therefore be compensated at no less than the 


applicable state minimum wage. 


 


In some instances, it is Oregon law that provides a minimum wage or overtime 


exemption that is unavailable under federal law.  In such cases, the standard most 


beneficial to the employee would be federal law, specifically the Fair Labor Standards 


Act (FLSA).  Employers who are subject to the FLSA must ensure that their employees 


are paid at least the applicable federal minimum wage and any overtime required by that 


law.
1
   


 


In addition, be aware that the exemptions provided under state and federal law are 


construed narrowly by the courts; the burden ultimately falls to the employer to 


demonstrate that a given employee fits squarely within the exemption claimed.  Keep in 


mind that current and former employees who feel they have been misclassified and are 


due unpaid overtime may file wage claims with BOLI’s Wage and Hour Division, the 


U.S. Department of Labor, or in civil court.  Claims for unpaid overtime may go back 


two years under state law (ORS 12.110) and in some cases up to three years under federal 


law. 


 


The table below lists minimum wage and overtime exemptions under state law, as well as 


exemptions to overtime only, but not minimum wage.  Further explanation for each of the 


exemptions listed follows the table and is keyed to the number of the exemption.   


 


NOTE:  Taken together with the appendix on exemptions applicable to certain of state 


and local government employees, the following tables set out the most commonly 


claimed exemptions to the minimum wage and / or overtime requirements of wage and 


hour law.  Employers should be aware, however, that some employees are subject to 


minimum wage and or overtime standards beyond the scope of this handbook.  For 


                                                 
1
 All Oregon employers are subject to state wage and hour law.  Some private sector employers may not be 


subject to federal regulation.  For example, a retail business entity which grosses less then $500,000 per 


year whose employees are not engaged in ―interstate commerce‖ need not apply wage and hour standards 


which are more beneficial than those set out under state law.  Questions relating to employer coverage 


under the FLSA should be directed to the U.S. Department of Labor at 503-326-3057. 







Employee Classification & Wage and Hour Exemptions 


 


 18 


example, Oregon law requires a ―prevailing‖ minimum wage for workers who labor on 


public works contracts; employees in manufacturing establishments, mines or canneries 


must be paid daily overtime; and employees of certain hospitals may be paid overtime on 


a daily and biweekly basis.  Employers are encouraged to contact TA for further 


information on any of these topics. 
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MINIMUM WAGE AND OVERTIME EXEMPTIONS* 


Exemption 
Oregon law Federal law 


MW OT MW OT 
1. Agricultural employees (MW exemption limited to certain farmworkers & 


small farms) – p.21 
√ √ √ √ 


2. Babysitter/child care worker (casual) – p.22 √ √ √ √ 


3. Babysitter/child care worker (non-casual) – p.22 √ √   


4. Computer professionals meeting specified criteria – p.22 √ √ √ √ 


5. Conference ground/center employees (certain nonprofit) – p.23 √ √   


6. Domestic service employees (casual) – p.24 √ √ √ √ 


7. Golf caddy trainees and marshals – p.24 √ √   


8. In-home companions to the elderly or infirm – p.25 √ √ √ √ 


9. Inmate labor (Generally not held to be employees under the FLSA) – p.26 √ √   


10. Outside salespeople – p.26 √ √ √ √ 


11. Resident (domiciled) maintenance, management, and assistant management 


employees of multiunit housing  – p.26 
√ √   


12. Resident hosts of publicly owned campgrounds  – p.26 √ √   


13. Resident managers of adult foster home – p.27 √ √   


14. Resident mobile home park employees  – p.27 √ √   


15. Salaried executive, administrative or professional employees – p.27 √ √ √ √ 


16. Seasonal employees of certain organized camps – p.50 √ √ √ √ 


17. Ski patrol employees (nonprofessional) – p.51 √ √   


18. Soccer referees (deemed independent contractors under ORS 670.610) – 


p.51 
√ √   


19. Students employed by a primary or secondary educational institution in 


which they are enrolled – p.51 
√ √   


20. Taxicab operators – p.52 √ √  √ 


* Additional exemptions to either minimum wage or overtime under federal law which do not also appear in state 


law do not apply to Oregon employers.  The above information is provided as a summary and teaching guide and is not 


intended as legal advice.  If you need legal advice, please consult an attorney.  We attempt to update materials pertaining 


to the information laid out above as soon as practicable following changes or developments in the laws and rules affecting 


Oregon employers, but we make no warranties or representations, express or implied, about whether the information 


provided is current.  We urge you to check the applicable statutes and administrative rules yourself and to consult with 


legal counsel prior to taking action that may invoke employee rights or employer responsibilities or omitting to act when 


required by law to act. 
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OVERTIME ONLY EXEMPTIONS * 


Exemption 
Oregon law Federal law 


MW OT MW OT 


OT-1. Agricultural waterway maintenance (nonprofit) – p.53  √  √ 


OT-2. Buyers of agricultural products – p.53  √  √ 


OT-3. Certain fishing operations  – p.53  √ √ √ 


OT-4. Certain seasonal establishments (amusement/recreation, camp, 


religious, nonprofit educational) – p.54 
 √ √ √ 


OT-5. Common carrier (air or railway) employees  – p.55  √  √ 


OT-6. Domestic service employees who reside in the home of the employer – 


p.55 
 √  √ 


OT-7. Fruit and vegetable transportation workers – p.55  √  √ 


OT-8. Homeworkers making wreaths – p.56  √  √ 


OT-9. Motion picture theater employees – p.56  √  √ 


OT-10. Newspaper delivery to consumers – p.56  √ √ √ 


OT-11. Petroleum products distributors (bulk or wholesale) – p.56  √  √ 


OT-12. Radio station employees in small markets – p.56  √  √ 


OT-13. Recreational / amusement employees in national forests, parks, or 


refuges (OT after 56 hours) – p.57 
 √  √ 


OT-14. Retail sales / service employees paid on commission – p.57  √  √ 


OT-15. Salespeople selling boats, trailers, or aircraft for non-manufacturing 


establishment – p.57 
 √  √ 


OT-16. Salespeople, parts people and mechanics of automobile, truck or farm 


implement retailers – p.58 
 √  √ 


OT-17. Seamen – p.58  √  √ 


OT-18. Small country elevator operators – p.58  √  √ 


OT-19. Small forestry operations – p.58  √  √ 


OT-20. Truck drivers and their helpers – p.59  √  √ 


* Additional exemptions to either minimum wage or overtime under federal law which do not also appear in state 


law do not apply to Oregon employers.  The above information is provided as a summary and teaching guide and is not 


intended as legal advice.  If you need legal advice, please consult an attorney.  We attempt to update materials pertaining 


to the information laid out above as soon as practicable following changes or developments in the laws and rules affecting 


Oregon employers, but we make no warranties or representations, express or implied, about whether the information 


provided is current.  We urge you to check the applicable statutes and administrative rules yourself and to consult with 


legal counsel prior to taking action that may invoke employee rights or employer responsibilities or omitting to act when 


required by law to act. 
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Exemptions to Both Minimum Wage 
and Overtime 


   


1. Agricultural employees 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


All employees employed in agriculture are exempt from overtime under both state and 


federal law. OAR 839-020-0135; 29 U.S.C. § 213(b)(13). 


 


The exemption from minimum wage does NOT apply to all agricultural employees. 
State and federal laws do, however, provide several exemptions for some agricultural 


employees and certain agricultural employers. 


 
Small farms 
Both federal and state laws also provide minimum wage exemptions for ―small‖ farms, 


however, the criteria are different for each. Employers in small farming operations must 


take care to be sure that they are exempt under each law before deciding not to pay 


minimum wage. 


  


Federal criteria: If the employer did not employ more than 500 man-days of agricultural 


labor in any calendar quarter of the preceding calendar year, the minimum wage 


exemption applies for all agricultural employees for the entire following year. A man-day 


is any day during which an employee performs agricultural labor for at least one hour. 


  


State criteria: If the employer did not employ more than 500 piece rate work days in any 


calendar quarter of the preceding calendar year, the employer’s hand harvesters and 


pruning laborers who are paid on a piece rate basis are exempt from minimum wage for 


the entire following year. ORS 653.020(1)(a). 


 
Family 
The parent, spouse, child or other member of the agricultural employer’s immediate 


family are exempt from both minimum wage and overtime. ORS 653.020(1)(b). 


 


Commuters 
Hand harvesters or pruning laborers who commute daily from their permanent residence, 


regardless of age, are exempt from minimum wage if they are paid on a piece rate basis 


and if they have been employed in agriculture less than 13 weeks in the previous calendar 


year. ORS 653.020(1)(c). 
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Minor hand harvesters or pruning laborers 
Minors 16 and under who are employed as hand harvest labor and paid on a piece rate 


basis are exempt from minimum wage and overtime provided the piece rate is the same 


as that paid to other workers on the same farm. ORS 653.020(1)(d). 


 
Range production of livestock 
Workers who spend more than 50 percent of their time in the range production of 


livestock are exempt from minimum wage. To be exempt, Oregon workers must be paid 


on a salary basis, which is defined as 2,080 hours times the current minimum wage, then 


divided by 12. (Example: effective January 1, 2011, the Oregon minimum wage 


increased to $8.50, so the required salary would be $8.50 times 2,080 hours divided by 


12 months = $1,473.33. The salary will change annually with minimum wage 


adjustments pursuant to Ballot Measure 25, passed in November 2002.  See ORS 


653.020(1)(e) and ORS 653.010(9). 
   


2. Babysitters (casual) 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


State and federal law exempt casual babysitters / child care workers from minimum 


wage and overtime requirements.  Employment on a ―casual basis‖ means employment 


which is irregular and intermittent and which is performed by someone whose vocation is 


not child care / domestic service.  ORS 653.020(13); 29 U.S.C. § 213(a)(15). 
   


3. Babysitters (non-casual) 


Oregon law Federal law 


MW OT MW OT 


√ √   


Although state law exempts any individual performing child care services (in the home of 


the individual or the child) from minimum wage and overtime, federal law includes 


babysitters (employed on other than a casual basis) within the category of domestic 


service which must be compensated at no less than minimum wage and overtime. 


29 U.S.C. § 206(f); 29 C.F.R. § 552.106.  Live-in domestic service providers (including 


child care workers) need not, however, be paid overtime for hours worked over 40 in a 


work week. OAR 839-020-0125(3)(n); 29 U.S.C. § 213(b)(21). 
   


4. Computer professionals 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


Federal rules provide an exemption for computer professionals who are paid no less than 


the equivalent of an hourly rate of $27.63 per hour and who primarily perform work in 


one or more of the following categories: 


 The application of systems analysis techniques and procedures including 


determination of hardware, software, or system functional specifications; or  


 The design, development, documentation, analysis, creation, testing or 


modification of computer systems or programs; or  


 The design, documentation, testing, creation or modification of computer 


programs related to machine operating systems.  
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Computer professionals who meet this test are also exempt under Oregon law.   


OAR 839-020-0125(2)(h); 29 U.S.C. § 213(a)(17). 


 


Computer professionals who do not earn the equivalent of at least $27.63 per hour may 


also qualify for exemption as a salaried professional employee (see exemption number 15 


below for specifics) provided they meet the duties test (including holding an advanced 


educational degree) and provided they are paid a salary of at least $455 per week.   


OAR 839-020-0005(3). 


 


Oftentimes, the duties of computer professionals are also directly related to management 


policies or to the implementation of business operations, and thus they may qualify as 


salaried executive or administrative employees, neither of which requires the an 


advanced academic degree.  Again, see exemption number 15 below. 
   


5. Conference ground/center employees 


Oregon law Federal law 


MW OT MW OT 


√ √   


An individual employed at a nonprofit conference ground or center which is operated for 


educational, charitable or religious purposes is exempt from both Oregon minimum wage 


and overtime.  ORS 653.020(11). 


 


NOTE:  Federal law does not provide an identical exemption.  A similar exemption 


applies to employees of a seasonal establishment ―which is an amusement or recreational 


establishment, organized camp, or religious or non-profit educational conference center.‖  


Employers subject to the FLSA (most employers) will need to ensure the conference 


ground meets the federal requirements for a seasonal establishment before deciding not to 


pay federal minimum wage and overtime. 


 


The federal law defines the qualifying seasonal establishment in either of two ways: 


 


The establishment (1) does not operate for more than seven months in any calendar year, 


or (2) during the preceding calendar year, its average receipts for any six months of such 


year were not more than 33 1/3 per centum of its average receipts for the other six 


months of such year. 


 


In any case, this federal exemption does not apply to any employee of a private entity 


engaged in providing services or facilities in a national park or a national forest, or on 


land in the National Wildlife Refuge System, under a contract with the Secretary of the 


Interior or the Secretary of Agriculture (other than a private entity engaged in providing 


services and facilities directly related to skiing). 29 U.S.C. § 213(a)(3). 


 


A separate exemption from overtime ONLY applies to employees of private amusement 


or recreational establishments located on a national park or a national forest, or on land in 


the National Wildlife Refuge System for hours worked up to 56 in a work week. Hours 


worked in excess of 56 would need to be paid at one and one-half times the regular rate 


of pay.  29 U.S.C. § 213(b)(29). 
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6. Domestic service employees (casual) 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


Both state and federal wage and hour laws generally require that domestic service 


employees like cooks, housekeepers, nurses, maids and janitors be paid at least minimum 


wage and overtime (though there is an exemption from overtime for live-in domestic 


service employees) (29 U.S.C. §§ 206(f) and 207(l)).   


 


Oregon law does, however, exempt domestic service work performed on a casual basis 


from minimum wage and overtime.  ORS 653.020(2).  For purposes of the exemption, 


―casual basis‖ means employment which is irregular and intermittent and which is not 


performed by an individual whose vocation is providing domestic services.  


OAR 839-020-0004(6). 


 


Federal law requires the payment of minimum wage and overtime to domestic service 


employees except under specific circumstances, such as when the employee’s 


compensation would not be considered wages under 42 U.S.C. § 409(a)(6).  


 


By way of 29 C.F.R. 552.2, US DOL extends minimum wage and 


overtime requirements to employees employed as domestic service 


employees under either of the following circumstances: 


 


(1) If the employee's compensation for such services from his/her 


employer would constitute wages under section 209(a)(6) of title II of 


the Social Security Act, that is, if the cash remuneration during a 


calendar year is not less than $1,000 in 1995, or the amount designated 


for subsequent years pursuant to the adjustment provision in section 


3121(x) of the Internal Revenue Code of 1986; or 


 


(2) If the employee was employed in such domestic service work by one 


or more employers for more than 8 hours in the aggregate in any 


workweek. 


 


Questions relating to when payment of minimum wage and overtime for casual domestic 


service employment is required should be directed to the U.S. Department of Labor at 


503-326-3057. 
   


7. Golf caddy trainees and marshals 


Oregon law Federal law 


MW OT MW OT 


√ √   


An individual who performs services as a caddy at a golf course is exempt from both 


minimum wage and overtime provided the services are performed as part of an 


established program for the training and supervision of caddies under the direction of a 


person who is an employee of the golf course.  ORS 653.020(15). 
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HB 3030 (2011) established a new exemption from minimum wage standards for 


volunteer golf course marshals, effective January 1, 2012.  Exempt marshals may not 


provide marshal services in excess of 30 hours per week and may receive no wage other 


than golf passes.  Additionally, the marshal’s duties must be limited to monitoring 


starting times and speed of play and informing golfers of golf course etiquette.  


ORS 653.020(16). 


 


NOTE:  Federal law does not provide similar exemptions.  Any employer subject to 


the FLSA will need to ensure employees receive at least federal minimum wage and any 


overtime due for all hours worked. 
   


8. In-home companions to the elderly or 
infirm 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


Both state and federal wage and hour laws generally require that domestic service 


employees like cooks, housekeepers, nurses, maids and janitors be paid at least minimum 


wage and overtime.  29 U.S.C. §§ 206(f) and 207(l).   


 


The important exception to this rule is that individuals employed in domestic service in a 


family home to provide companionship services need not be paid minimum wage or 


overtime.  ORS 653.020(14); 29 U.S.C. § 213(a)(15).  ―Companionship services‖ consist 


of providing care, fellowship and protection for individuals who cannot care for their 


own needs because of advanced age or mental or physical infirmity. 


 


Companionship services may include things like meal preparation, bed making, washing 


of clothes and other similar services.  They may also include the performance of general 


household work so long as it does not exceed 20% of the total weekly hours worked by 


the companion.  


  


Companionship services do not include services which require and are performed by 


trained personnel like registered or practical nurses.  Companions who provide such 


services would be subject to Oregon’s minimum wage and overtime law unless exempted 


under another provision of that law.  OAR 839-020-0004(11); 29 C.F.R. § 552.6). 


 


Note that this exemption does not apply to babysitters.  Although casual babysitters are 


exempt under both state and federal law, federal law includes babysitters employed on 


other than a casual basis within the category of domestic service employment which must 


be compensated at no less than minimum wage.  29 U.S.C. § 206(f); 


29 C.F.R. § 552.106.  Live-in domestic service providers (including child care workers) 


need not, however, be paid overtime for hours worked over 40 in a work week.   


OAR 839-020-0125(3)(n); 29 U.S.C. § 213(b)(21). 


 


NOTE:  US DOL has proposed revisions to its companionship exemption rules that 


would dramatically impact the scope of this exemption.  As December, 2012, US DOL 


has not indicated whether it will adopt any or all of its proposed revisions.  Employers 


should visit http://www.dol.gov/whd/flsa/companionNPRM.htm for the current status of 


this exemption under federal rules. 



http://www.dol.gov/whd/flsa/companionNPRM.htm
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9. Inmate labor 


Oregon law Federal law 


MW OT MW OT 


√ √   


 


Inmates of the Oregon Department of Corrections are exempt from state minimum wage 


and overtime if they are assigned to a work release program or otherwise working in 


gainful private employment pursuant to ORS 144.480.  OAR 839-020-0150(2). 


 


Although the courts have generally not considered them to be ―employees‖ under the 


FLSA, there is no specific federal minimum wage or overtime exemption in the act for 


inmates to the federal minimum wage and overtime.  Employers should check the 


applicable statutes and administrative rules and to consult with legal counsel prior to 


taking action that may invoke employee rights or employer responsibilities.  
   


10. Outside salespeople 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


Employees who regularly sell or obtain orders or contracts for goods, services, or 


facilities away from the employer’s business locations are exempt from minimum wage 


and overtime, provided that the hours worked in ―other than outside sales‖ in each 


workweek do not exceed 30 percent of the hours worked by other nonexempt employees.   


 


There is no minimum salary requirement for the outside sales exemption. 


 


Although federal law changed in 2004 and now requires only that outside salespeople 


have such sales as their ―primary duty,‖ Oregon employers must follow the stricter 


standard described above. ORS 653.020(6); OAR 839-020-0005(4);  


29 U.S.C. § 213(a)(1). 
   


11. Resident (domiciled) multiunit 
housing employees 


 


Oregon law Federal law 


MW OT MW OT 


√ √   


An individual domiciled at (i.e., has as his or her permanent residence) a multiunit 


accommodation for temporary or permanent housing for the purpose of maintenance, 


management or assisting in the management of the multiunit accommodations is exempt 


from minimum wage and overtime.  ORS 653.020(9); OAR 839-020-0004(14). 


 


NOTE:  Federal law does not provide a similar exemption.  Any employer subject to 


the FLSA will need to ensure employees receive at least federal minimum wage and any 


overtime due for hours worked over 40 in a workweek. 
   


12. Resident hosts of publicly owned 
campgrounds 


 


Oregon law Federal law 


MW OT MW OT 


√ √   


An individual who volunteers as a campground host and who resides in a campground 


owned by a public agency that provides temporary accommodations for travelers, 
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whether under public or private management, and who provides information and 


emergency assistance is exempt from both minimum wage and overtime.  Note that the 


exemption applies only to employees of publicly owned campgrounds (even if under 


private management).  ORS 653.020(18). 


 


NOTE: Federal law does not provide an identical exemption.  Employees of a private 


amusement or recreational establishment engaged to provide services or facilities located 


in a national park or national forest or on land in the National Wildlife Refuge System 


need not receive overtime at one and one-half times their regular rate of pay unless and 


until the employee works in excess of fifty-six hours in the workweek. 
   


13. Resident managers of adult foster 
homes  


 


Oregon law Federal law 


MW OT MW OT 


√ √   


A resident manager of an adult foster home licensed pursuant to ORS 443.705 to 443.825 


and who is domiciled (i.e., has his or her permanent residence) at the adult foster home is 


exempt from state minimum wage and overtime.  ORS 653.020(17); 


OAR 839-020-0004(14). 
 


NOTE:  Federal law does not provide a similar exemption.  A resident manager may 


qualify for exemption as a salaried executive or perhaps administrative employee (see 


exemption number 15 below for specifics).  Absent exemption under another provision of 


federal law, any employer subject to the FLSA will need to ensure employees receive at 


least federal minimum wage and any overtime due for all hours worked. 
   


14. Resident mobile home park 
employees 


 


Oregon law Federal law 


MW OT MW OT 


√ √   


Individuals employed for the purpose of maintenance, management or assisting in the 


management of a mobile home park or manufactured dwelling park and who reside (they 


need not be ―domiciled‖) on-site are exempt from minimum wage and overtime ORS 


653.020(17). 


 


NOTE:  Federal law does not provide a similar exemption.  Any employer subject to 


the FLSA will need to ensure employees receive at least federal minimum wage and any 


overtime due for hours worked over 40 in a workweek. 
   


15. Salaried executive, administrative or 
professional employees 


 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


Among the most commonly applied exemptions are those pertaining to the so-called 


―white collar‖ employees, referred to as the ―Executive, Administrative and Professional‖ 


exemptions.  Employers of qualifying ―white collar‖ workers need not apply the 


requirements set out under minimum wage and overtime law.  ORS 653.020(3);  


29 U.S.C. § 213(a)(1). 
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In addition to being among the most commonly used exemptions, however, these 


exemptions are also among the most frequently misapplied.  The misclassification of 


employees as exempt can of course create substantial potential liability for overtime 


claims.  Misclassification of ―white collar‖ employees often arises from the 


misconception that an employee with a management title and/or who is paid a salary 


automatically qualifies for an exemption.  In reality, within all three (executive, 


administrative and professional) categories of the exemption, exempt status requires the 


performance of specific exempt duties, as well as payment on a salary basis.   


 


Although the ―white collar‖ exemptions are complex, it is critical that employers 


understand the regulatory criteria for these exemptions before classifying employees as 


exempt from minimum wage or overtime.  The U. S. Supreme Court has long held that if 


employers claim that an exemption applies to their employees, they must show that the 


employees fit ―plainly and unmistakably within the exemption's terms.‖  Arnold v. Ben 


Kanowsky, Inc., 361 U.S. 388, 392 (1960).  Both state and federal regulations require that 


an executive, administrative or professional employee meet a series of duties tests in 


order to be exempt.  If even one requirement of the applicable test is unmet, or the 


employee does not meet the salary basis test, the employee may not be classified as 


exempt.   


 


Applicable Regulations 


The ―white collar‖ exemptions provided for in state and federal statutes are further 


defined by regulation.  Federal regulations are set out in 29 C.F.R. § 541.0-541.710 and 


apply to both private and state and local government employees.  Oregon regulations 


defining ―white collar‖ exempt employees are found at OAR 839-020-0004(25), (29) and 


(30) and OAR 839-020-0005.  State and local government agencies are not subject to 


these state regulations (provided collective bargaining agreements or other laws apply).  


ORS 653.261(3).  State and local government agencies are, however, subject to federal 


regulation as well as a separate set of state rules for supervisory and professional 


employees of a public agency. OAR 839-020-0300 to 0350. 


 


Regulatory Coverage 


Type of employer 


 


Subject to federal 


regulations 


Subject to state 


regulation (OAR 


839-020-0004, 


0005) 


Subject to state 


regulation (OAR 


839-020-0300-


0350) 


Private sector 


employers 


 


Yes Yes No 


State and local 


government 


agencies 


Yes No Yes 
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Regulatory Guidance 


Oregon’s ―white collar‖ exemptions and the implementing regulations were patterned 


largely after federal law.  Federal regulations, however, provide substantially more detail 


and interpretive guidance for employers.  As always, where there is a conflict between 


state and federal regulations, employers who are subject to both laws must apply the 


standard which is most beneficial to the employee. 


 


EXECUTIVE / SUPERVISORY EXEMPTION  


The table on the following page summarizes the requirements for a salaried executive / 


supervisory employee to qualify for the exemption: 
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EXECUTIVE / SUPERVISORY EXEMPTION CRITERIA 


 Oregon law 


OAR 839-020-0005(1) 


Federal law 


29 C.F.R. §§ 541.100-106 


Required Duties Test Primary duty consists of the 


management of the enterprise in 


which the employee is employed (or 


of a customarily recognized 


department or subdivision of the 


enterprise). This requirement does 


not apply to an employee who is in 


sole charge of an independent 


establishment or a physically 


separated branch establishment or 


who owns at least 20 percent interest 


in the enterprise where the employee 


is employed; and 


Primary duty is management of the 


enterprise in which the employee is 


employed or of a customarily 


recognized department or subdivision 


thereof; and 


Customarily and regularly directs the 


work of two or more other employees 


therein; and 


Customarily and regularly directs the 


work of two or more other 


employees; and  


Has the authority to hire or fire other 


employees or whose suggestions and 


recommendations as to the hiring or 


firing and as to the advancement and 


promotion of any other change of 


status of other employees will be 


given particular weight; and 


Has the authority to hire or fire other 


employees or whose suggestions and 


recommendations as to the hiring, 


firing, advancement, promotion or 


any other change of status of other 


employees are given particular 


weight.  


Customarily and regularly exercises 


discretionary powers, i.e., exercise 


authority to make decisions of 


significance. 


Federal regulations define 


management to include activities 


likely to require independent 


judgment and discretionary powers. 


Salary Basis Test Earns a salary and is paid on a salary 


basis pursuant to ORS 653.025, 


exclusive of board, lodging, or other 


facilities.   


Compensated on a salary basis at a 


rate of not less than $455 per week, 


exclusive of board, lodging or other 


facilities.  This requirement does not 


apply to employees in management 


who own 20% of the employing 


enterprise. 


 


Primary Duty 


The first hurdle in the duties tests for executive / supervisory exemption is that the 


employee’s ―primary duty‖ must be to manage a distinct unit or subdivision within the 


organization.   
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Oregon defines ―primary duty‖ as the major part, or over 50 percent, of an employee’s 


time (and the federal definition is very similar).  However, a determination as to whether 


an employee has management as his or her primary duty is based on all the facts of a 


particular case. Time alone is not the sole test, and in situations where the employee does 


not spend over 50 percent of his or her time in managerial duties, the employee might 


have management as a primary duty if other pertinent factors support such a conclusion. 


Factors which would be considered include  


 the relative importance of the managerial duties as compared with other duties,  


 the frequency with which the employee exercises discretionary powers,  


 the relative freedom from supervision and the relationship between the salary paid 


the employee and wages paid other employees for the kind of non-exempt work 


performed by the supervisor.   


OAR 839-020-0004(25); 29 C.F.R. § 541.700. 


 


Example:  Consider assistant managers in a retail establishment who perform exempt 


executive work such as supervising and directing the work of other employees ordering 


merchandise, managing the budget and authorizing payment of bills.  Such employees 


may have management as their primary duty even if they spend more than 50 percent of 


their time performing nonexempt work such as running the cash register. However, if 


such assistant managers are closely supervised and earn little more than the nonexempt 


employees, the assistant managers generally would not satisfy the primary duty 


requirement.  29 C.F.R. § 541.700(c). 


 


Management 


Both state and federal regulations require that the primary duty of the exempt executive / 


supervisory employee be ―management‖ of a customarily recognized department or 


subdivision.  When interpreting the term ―management,‖ however, the focus is on 


supervisory responsibilities.  Examples of such responsibilities include: 


 interviewing, selecting and training employees; 


 setting and adjusting rates of pay and hours of work; 


 directing work; 


 maintaining production or sales records for use in supervision; 


 appraising productivity and efficiency; 


 handling complaints and grievances; 


 carrying out discipline when necessary; 


 planning the work and determining techniques to be used; 


 apportioning work among the workers; 


 determining materials, supplies, machinery or tools to be used; 


 determining merchandise to be bought, stocked and sold;  


 controlling the flow and distribution of materials, supplies or merchandise; 


 providing for the safety of employees and property.   


29 C.F.R. § 541.102. 
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Supervision of Employees (Two or More FTEs) 


The second duties test requirement for supervisors is that the executive must customarily 


and regularly direct the work of two or more other full-time employees within the 


department or subdivision.  If part-time employees are supervised, the regulations require 


that the equivalent of two full-time employees be supervised.  For example, one full-time 


employee and two half-time employees are equivalent to two full-time employees.  


OAR 839-020-0005(1)(b); 29 C.F.R. § 541.100(a)(3). 


 


Keep in mind that the employees supervised must be employed in the department that the 


executive is managing.  Only one supervisor may be counted as supervising each 


employee.  This requirement is not satisfied if there is a shared responsibility for the 


supervision of the same employees in the same department.  An employee who assists the 


manager of a department and supervises employees only in the absence of the regular 


supervisor is not considered an exempt supervisor.  29 C.F.R. § 541.104. 


 


Hiring or Firing Authority Required 


A third requirement for the executive exemption is that the executive employee must 


have authority to hire and/or fire employees.  If executive employees do not have final 


authority in these areas, their recommendations must be ―effective,‖ i.e., given particular 


weight.  This means that exempt executives must be involved in the interview process 


and the decision-making process when hiring new employees.  Additionally, they must 


be in charge of disciplinary issues and unless there are good business reasons to the 


contrary, their decisions to terminate employees must be followed.  


OAR 839-020-0005(1)(c); 29 C.F.R. § 541.105.   


 


Customary and Regular Exercise of Discretion 


The final requirement for the executive exemption is that the exempt employee must 


customarily and regularly exercise discretionary powers.  This means that the executive 


must be more than a figurehead and must be given real authority to make decisions of 


importance.  This must be a normal and recurring part of the individual's responsibilities 


in the daily performance of work.  It is not enough to occasionally exercise discretion.  


OAR 839-020-0005(1)(d). 


 


Although federal regulations do not specifically require that a manager exercise 


discretionary powers, Oregon law is the stricter standard and must be applied.   The same 


requirement applies to exempt executive employees of state and local government 


agencies under a separate rule. OAR 839-020-0320(1)(d). 


 


Oregon rules define ―independent judgment and discretion‖ as ―the selection of a course 


of action from a number of possible alternatives after consideration of each, made freely 


without direction or supervision with respect to matters of significance.  It does not 
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include skill exercised in the application of prescribed procedures.‖ 


OAR 839-020-0005(5). 


 


NOTE:  An employee who does not meet all of the duties tests does not qualify for 


exempt status and must be paid appropriate overtime as required by law.    


 


Salary Basis 


In addition to all of the duties tests, exempt executives must be paid a salary as defined 


by state and federal regulations.   


 


Management employees with at least a 20 percent ownership interest in the employing 


enterprise qualify for exemption from the requirements of minimum wage and overtime 


under federal law regardless of whether they are paid the equivalent a weekly salary of 


$455.  To be exempt under Oregon law, however, the employee would still need to be 


paid on a salary basis which is at least the annual equivalent of 2,080 hours times the 


current state minimum wage (currently $8.50 per hour for a total of $340.00 per week).  


ORS 653.010(9); OAR 839-020-0004(29).  


 


Because the same salary requirements apply to all executive, administrative and 


professional employees under Oregon law, a full explanation of the ―salary basis‖ test 


appears below following the material on the administrative and the professional 


exemptions. 


 


ADMINISTRATIVE EXEMPTION 


The second category of exemptions is for a group of management employees who do not 


necessarily supervise other employees, but who perform responsible management duties 


within the organization:  Administrative Personnel.  As with the executive category, 


administrative personnel must satisfy both a series of duties tests and a salary basis test to 


qualify for exemption.   


 


The table on the following page summarizes the requirements for a salaried 


administrative employee to qualify for the exemption under state and federal law: 
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ADMINISTRATIVE EXEMPTION CRITERIA 


 Oregon law 


OAR 839-020-0005(2) 


Federal law 


29 C.F.R. §§ 541.200-204 


Required Duties Test Primary duty consists of either: 


(A) The performance of office or 


non-manual work directly related to 


management policies or general 


business operations of the employee’s 


employer or the employer’s 


customers; or 


(B) The performance of functions in 


the administration of a school system, 


or educational establishment or 


institution, or of a department or 


subdivision thereof, in work directly 


related to the academic instruction or 


training carried on therein; and 


Primary duty is the performance of 


office or non-manual work directly 


related to the management or general 


business operations of the employer 


or the employer's customers; or 


Performing administrative functions 


directly related to academic 


instruction or training in an 


educational establishment or 


department or subdivision; and   


Customarily and regularly exercises 


discretion and independent judgment; 


and 


Primary duty includes the exercise of 


discretion and independent judgment 


with respect to matters of 


significance.  


Regularly and directly assists a 


proprietor, or an employee employed 


in a bona fide executive or 


administrative capacity;  


or  


Performs work under only general 


supervision along specialized or 


technical lines requiring special 


training, experience, or knowledge; 


or 
Executes special assignments and 


tasks under general supervision only 


Not specifically required by federal 


law. 


Salary Basis Test
2
 Earns a salary and is paid on a salary 


basis pursuant to ORS 653.025, 


exclusive of board, lodging, or other 


facilities.   


Compensated on a salary basis at a 


rate of not less than $455 per week, 


exclusive of board, lodging or other 


facilities.   


 


                                                 
2
 Both state and federal law permit a fee basis alternative to the salary basis test under certain 


circumstances.  See the section below on Fee Basis Alternative. 
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Primary Duty 


The first requirement for administrative personnel is that their ―primary duty‖ must be 


either performing ―office or non-manual work directly related to management policies or 


general operations‖ of the business.  The same work when performed for customers of 


the employer is also exempt.  In educational institutions the administrative exemption 


applies to work directly related to academic instruction or training.  


OAR 839-020-0005(2); 29 C.F.R. §§ 541.200 to 204. 


 


As discussed under the executive exemption, ―primary duty‖ is defined as the major part, 


or over 50%, of an employee’s time.  The determination as to whether an employee has 


management as his or her primary duty is based on all the facts of a particular case. Time 


alone is not the sole test, and in situations where the employee does not spend over 50 


percent of his or her time in management-related duties, the employee might have 


management as a primary duty if other pertinent factors support such a conclusion. 


Factors which would be considered include the relative importance of the managerial 


duties as compared with other duties, the frequency with which the employee exercises 


discretionary powers, the relative freedom from supervision and the relationship between 


the salary paid the employee and wages paid other employees for the kind of non-exempt 


work performed by the supervisor.  OAR 839-020-0004(25); 29 C.F.R. § 541.700. 


 


The phrase ―office or non-manual work directly related to management policies or 


general operations‖ is intended to distinguish the administrative operations of a business 


from ―production‖ or ―sales‖ work.  Thus, the administrative exemption is limited to 


employees who perform work of substantial importance to the management or operation 


of the business of the employer or of the employer’s customers. 29 C.F.R. § 541.201.   


 


Examples of exempt administrative work could include: 


 advising management, 


 planning, 


 negotiating, 


 representing the company, 


 purchasing, 


 promoting sales, 


 business research and control. 


 


This means that the work must be directly related to the running of a business and not 


merely the day-to-day carrying out of its affairs.  It is not a requirement that 


administrative employees help formulate management policy, but they must influence 


policy or have the responsibility to carry out that policy. 


 


The second half of the phrase is often misunderstood in regard to ―general business 


operations.‖  Many employees who do not work at the management level may be 


considered to be indispensable to general business operations.  However, the regulations 
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emphasize that it is the nature of the work and not its ultimate consequence which 


controls whether the duties pertain to the general business operations. 


 


An employee may also qualify for the administrative exemption if the employee's 


primary duty is the performance of work directly related to the management or general 


business operations of the employer’s customers. Thus, for example, employees acting as 


advisers or consultants to their employer’s clients or customers (as tax experts or 


financial consultants, for example) may be exempt. 


 


Practice Tip:  Review job descriptions and responsibilities of all administrative exempt 


employees.  Duties must consist mainly of carrying out company policy for either their 


employer or their employer's customers.  If employees are mainly working in 


―production‖ or ―sales‖ work, they are nonexempt.   


 


Academic Administrators 


The administrative exemption is also available to employees whose primary duty is the 


administration of a school system, or educational establishment or institution, or 


department or subdivision, in work directly related to the academic instruction or 


training carried on there. 


 


In this form, the exemption pertains to the work related to the academic operations and 


functions in a school as opposed to the administration of its general business operations.  


Examples of employees engaged in academic administrative functions could include:  


 the superintendent or other head of an elementary or secondary school system, 


and any assistants, responsible for administration of such matters as curriculum, 


quality and methods of instructing, measuring and testing the learning potential 


and achievement of students, establishing and maintaining academic and grading 


standards, and other aspects of the teaching program;  


 the principal and any vice-principals responsible for the operation of an 


elementary or secondary school;  


 department heads in institutions of higher education responsible for the 


administration of the mathematics department, the English department, the 


foreign language department, etc.; or 


 academic counselors who perform work such as administering school testing 


programs, assisting students with academic problems and advising students 


concerning degree requirements 29 C.F.R. § 541.204(c)(1). 


 


Work performed in academic settings but which does not pertain to academic 


administration such as building management and maintenance, the health of the students, 


and staff such as social workers, psychologists, lunch room managers or dietitians who 


do not perform academic administrative functions do not qualify for the academic 


administrative exemption, though they may qualify for exemption under the general 


criteria listed above.  29 C.F.R. § 541.204(c)(2). 
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Discretionary Powers 


As in the case of exempt executives, the employee must be more than a figurehead and 


must, as a normal part of the work, be called upon to make decisions of significance.  


Though their decisions may be reviewed at a higher level, the exempt administrator has 


the authority to make independent choices ―free from immediate direction or 


supervision.‖  It is not enough to occasionally exercise discretion.  29 C.F.R. § 541.202. 


 


Administrative Work Categories 


Under Oregon law, the duties of an exempt administrator must fit within one of three 


categories:   


1. Assistants to Executives; 


2. Advisory Specialists or Department Heads; and 


3. Personnel Who Perform Special Assignments. 


 


Assistants to Executives 


This first category encompasses those employees who assist a proprietor, executive or 


administrator with management responsibilities.  There is no requirement that the 


administrative exempt employee personally supervise employees.   


 


Administrative assistants who qualify for exempt status are usually found in large 


establishments where the executive assisted has so many demands that some 


responsibilities of significance must be delegated.   


 


Advisory Specialists or Department Heads 


The second category of exempt administrators includes those staff employees who act as 


advisory specialists to management or those who are in charge of functional departments.  


These individuals work under only very general supervision and perform work along 


specialized or technical lines which require special training, experience or knowledge.  


Advisory specialists are employees who provide expertise and technical information for 


management purposes, examples of which could include:   


 tax experts, 


 insurance experts, 


 sales research experts, 


 wage-rate analysts, 


 foreign exchange consultants, 


 statisticians.  
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Advisory specialists must do more than merely tabulate data.  They must analyze that 


data and draw conclusions that determine and inform financial, merchandising or other 


management policies of the business.  


 


Examples of functional department heads could include: 


 credit managers, 


 purchasing agents, 


 buyers, 


 safety directors, 


 personnel directors, 


 labor relations directors. 


 


Personnel Who Perform Special Assignments 


The final category of exempt administrative employees includes those employees who 


perform special assignments.  Examples of employees who perform special assignments 


and who may qualify for the administrative exemption might include: 


 lease buyers, 


 field representatives of utility companies, 


 special organization planners, 


 customers' brokers in stock exchange firms, 


 account executives in advertising firms. 


 


Salary Basis 


As with exempt executives, exempt administrators must be paid a salary as defined by 


state and federal regulations.  Because the same salary requirements apply to all 


executive, administrative and professional employees under Oregon law, the explanations 


for ―salary basis‖ follows the section on the professional exemption below. 


 


PROFESSIONAL EXEMPTION 


The third category of salaried exempt employees is actually comprised of four separate 


categories:  


1. Learned Professionals; 


2. Creative Professionals; 


3. Teachers or Tutors; and 


4. Highly-skilled Computer Professionals 


 


As with executive and administrative personnel, exempt professionals must satisfy both a 


series of duties tests and a salary basis test to qualify for exemption.   


 







Employee Classification & Wage and Hour Exemptions 


 39 


The table on the following page summarizes the requirements for a salaried professional 


employee to qualify for the exemption under state and federal law: 
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PROFESSIONAL EXEMPTION CRITERIA 


 Oregon law 


OAR 839-020-0005(3) 


Federal law 


29 C.F.R. §§ 541.300-402 


Required Duties Test Primary duty consists of the 


performance of: 


(A) Work requiring knowledge of an 


advanced type in a field of science or 


learning customarily acquired by a 


prolonged course of specialized 


intellectual instruction and study, as 


distinguished from a general 


academic education and from an 


apprenticeship, and from training in 


the performance of routine mental, 


manual, or physical processes; or 


(B) Work that is original and creative 


in character in a recognized field of 


artistic endeavor, the result of which 


depends primarily on the invention, 


imagination, or talent of the 


employee; or 


(C) Teaching, tutoring, instructing, or 


lecturing in the activity of imparting 


knowledge and who is employed and 


engaged in this activity as a teacher 


in the school system or educational 


establishment or institution by which 


the employee is employed 


Primary duty is the performance of 


work:  


 


(A) Requiring knowledge of an 


advanced type in a field of science or 


learning customarily acquired by a 


prolonged course of specialized 


intellectual instruction; or  


 


(B) Requiring invention, imagination, 


originality or talent in a recognized 


field of artistic or creative endeavor; 


or 


 


(C) Teaching or tutoring in an 


educational establishment; or 


 


(D) Practice of Law or Medicine; or  


 


(E) of a Highly-skilled Computer 


Employee. 


 


Whose work requires the consistent 


exercise of discretion and judgment 


in its performance; and 


Not specifically required by federal 


law. 


 Whose work is predominantly 


intellectual and varied in character  


and is of such character that the 


output produced or the result 


accomplished cannot be standardized 


in relation to a given period of time. 


Not specifically required by federal 


law. 


Salary Basis Test
3
 Earns a salary and is paid on a salary 


basis pursuant to ORS 653.025, 


exclusive of board, lodging, or other 


facilities.   


Compensated on a salary basis at a 


rate of not less than $455 per week, 


exclusive of board, lodging or other 


facilities.  Salary basis payment NOT 


required by federal law for teachers 


or licensed practitioners of law or 


medicine. 


                                                 
3
 Both state and federal law permit a fee basis alternative to the salary basis test under certain 


circumstances.  See the section below on Fee Basis Alternative. 
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Learned Professionals 


The first category of exempt professional personnel applies to workers whose primary 


duty is that of a learned professional.  This is work which requires knowledge of an 


advanced type in a field of science or learning and which is typically acquired by a 


prolonged course of specialized intellectual instruction as distinguished from a general 


academic degree, apprenticeships or routine processes.  OAR 839-020-0005(3)(a)(A); 


29 C.F.R. § 541.301. 


 


In general, it is necessary to have at least a bachelor's degree to meet the educational 


requirement of a professional employee.  Exceptions have been made for some 


professionals in the medical field.  For example, even though the course of study for 


registered nurses may be concentrated to less than four years, nurses who are registered 


by the state examining boards still meet the educational requirement.   


29 C.F.R. § 541.301(3)(d)(2). 


 


It is also important to note that holding a degree alone is not enough.  The employee must 


be performing work which requires the advanced knowledge afforded the employee by 


having completed a specialized degree.   


 


Examples of professions that are likely to meet the requirement for a prolonged course of 


specialized intellectual instruction may include: 


 law, 


 medicine, 


 nursing, 


 accounting, 


 actuarial computation, 


 engineering, 


 architecture, 


 teaching, 


 pharmacy, 


 registered and certified medical technology. 


 


Federal regulations address the practice of law and medicine directly and do not require 


the payment of licensed practitioners on a salary basis.  Oregon regulations do not 


provide an identical exemption, however, and private sector employers in Oregon will 


still need to apply the salary basis test. 


 


Creative Professionals 


A second category of exempt professional employee applies to original and creative work 


that depends primarily on the invention, imagination or talent of the employee.  Such 


work is to be distinguished from work which can be produced by a person endowed with 


general manual or intellectual ability and training. Exempt work must be produced in a 
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recognized field of artistic endeavor including such fields as music, writing, theater, and 


graphic arts.  OAR 839-020-0005(3)(a)(B); 29 C.F.R. § 541.302 


Teacher or Tutor 


This third category of professional work includes employees whose primary duties entail 


work performed as a teacher, tutor, instructor or lecturer employed within a school 


system or educational institution.  OAR 839-020-0005(3)(a)(C); 29 C.F.R. § 541.303. 


 


This professional exemption applies to teachers in public or private schools.  The primary 


duties of the teacher must be imparting knowledge.  Teachers in kindergartens or nursery 


schools may be exempt, but day care providers in nursery schools are nonexempt.   


 


Under federal regulation, the possession of an elementary or secondary teacher’s 


certificate will provide a clear means of identifying qualifying individuals whose primary 


duty is teaching. The certificate is not required, however, in order to qualify for the 


exemption.  (Private schools and institutions of higher education or other educational 


establishments may not require certification.)  A teacher who is not certified may be 


considered for exemption, provided that such individual is employed as a teacher by the 


employing school or school system.  29 C.F.R. § 541.303(c). 


 


Federal regulations address teaching and tutoring for an educational establishment 


directly and do not require payment on a salary basis.  Oregon regulations do not provide 


an identical exemption, however, and private sector employers in Oregon still need to 


apply the salary basis test. 


 


Highly-skilled Computer Professionals 


Certain highly-skilled computer professionals may be classified as exempt under the 


salaried professional exemption or a separate exemption for highly skilled computer 


professionals who are paid the equivalent of an hourly rate of at least $27.63 per hour. 


 


Both state and federal law require that the highly-skilled computer professional must 


primarily perform work in one or more of the following categories to qualify for 


exemption: 


 The application of systems analysis techniques and procedures including 


determination of hardware, software, or system functional specifications; or  


 The design, development, documentation, analysis, creation, testing or 


modification of computer systems or programs; or  


 The design, documentation, testing, creation or modification of computer 


programs related to machine operating systems.  


 


NOTE:  When a highly skilled computer employee is classified as a salaried exempt 


professional, Oregon regulations require that the employee meet all the requirements for 


the professional exemption, including the requirement that the employee hold a relevant 
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advanced educational degree.  No degree is required, however, for highly-skilled 


computer professionals who are paid the equivalent of an hourly rate of at least $27.63 


per hour.  See item #4, above, ―Computer Professionals.‖ 


 


When the duties of computer professionals are directly related to management policies or 


to the implementation of business operations, they may also qualify as exempt executive 


or administrative employees without holding an advanced degree. 


 


Customary and Regular Exercise of Discretion 


Regardless of the category of primary duty, (learned, creative, educational) the 


professional employee must customarily and regularly exercise discretionary powers to 


qualify for the exemption under Oregon law.  This means that the professional must be 


given real authority to make decisions of importance.  This must be a normal and 


recurring part of the individual’s responsibilities in the daily performance of work.  It is 


not enough to occasionally exercise discretion.  OAR 839-020-0005(3)(b). 


 


Although federal regulations do not specifically require that a professional exercise 


discretionary powers, State law is the stricter standard and must be applied.   The same 


requirement applies to exempt professional employees of state and local government 


agencies under a separate rule. OAR 839-020-0320(4)(b). 


 


Oregon rules define ―independent judgment and discretion‖ as ―the selection of a course 


of action from a number of possible alternatives after consideration of each, made freely 


without direction or supervision with respect to matters of significance.  It does not 


include skill exercised in the application of prescribed procedures.‖ 


OAR 839-020-0005(5). 


 


Intellectual and Varied in Character 


Finally, under Oregon regulations, exempt professional work must be intellectual and 


varied in character.  This is to distinguish it from work that is routine mental, manual, 


mechanical, or physical work - and is of such character that the output produced or the 


result accomplished may not be standardized in relation to a given period of time.  


OAR 839-020-0005(3)(c). 
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COMMONLY ASKED QUESTIONS – Exempt Employees 
 


Q.  Are employers required to track hours worked by exempt employees? 


 


A.  No, if an employee is truly exempt as a ―white collar‖ employee, there is no 


affirmative requirement to track hours worked. However, it is permissible for employers 


to track hours worked for legitimate business purposes such as job costing, or benefit 


accruals. It is also permissible for employers to require exempt employees to be present 


during specified hours.  In addition, an important benefit of tracking the hours of exempt 


employees is to determine the entitlement of employees to intermittent family leave.  If 


the employee were to take OFLA or FMLA leave for the employee’s own serious health 


condition or that of a covered family member, and that leave were taken in one 


continuous block of time (usually 12 weeks), the number of hours worked would be 


immaterial.  However, if that same 12 weeks of leave were taken intermittently, a 40-


hour per week employee would be entitled to 480 hours of leave, whereas a 50-hour per 


week employee would be entitled to 600 hours of leave. 


 


Q.  Are rest and meal periods required to be provided to exempt employees?   


 


A.  Generally, no.  The rest and meal period requirements of the Oregon Administrative 


Rule arise out of Oregon’s minimum wage law (ORS 653.010 to 653.261), and 


employees who are exempt from the minimum wage law are also exempt from rest and 


meal period requirements.  That said, employers of 25 or more must still provide exempt 


administrative, executive or professional employees with a reasonable (unpaid) rest 


period to express milk, unless to do so would cause the employer an ―undue hardship.‖   


ORS 653.077. 


 


SALARY BASIS 


In addition to the duties tests described above, exempt ―white collar‖ employees must 


also be paid on a genuine salary basis as opposed to an hourly basis or some other 


method of payment. Almost all Oregon employers are subject to the Fair Labor Standards 


Act (FLSA), and under that law, employers subject to the FLSA are required to pay a 


minimum weekly salary of $455 a week or $23,660 annually.  This salary level was 


enacted on August 23, 2004. 


   


The salary must be a predetermined amount that is not reduced based on quantity or 


quality of work.  Exempt employees need not be paid for weeks in which no work is 


performed, however, the general rule requires that the employee receive the full salary 


for any week in which work is performed without regard to the number of hours or days 


worked.  
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COMMONLY ASKED QUESTIONS – Salary Basis 
 


Q.  I am an exempt manager who supervises six employees.  My employer requires me 


to work 80 hour weeks at times.  Is he allowed to do this without paying overtime?   


 


A.  Assuming you also meet the duties test for an exempt ―executive‖ or ―administrator,‖ 


your employer would not have to pay overtime so long as you are also paid on a salary 


basis.  Payment on a salary basis means that you receive a predetermined amount (not 


less than $455 per week) constituting all or part of your compensation, which amount is 


not subject to reduction because of variations in the quality or quantity of the work 


performed.   


 


Q.  Is it OK to pay extra amounts, in addition to the salary, to exempt employees? 


 


A.  Yes. Oregon regulations specify that extra amounts may be paid to exempt employees 


even if they are based on hourly rates. Federal regulations do not specify that extra 


compensation may be paid on an hourly basis, but state that bonuses, commissions, or 


shift amounts may be paid in addition to the guaranteed salary. Some court cases have 


questioned the practice of paying extra amounts on an hourly basis. Therefore, it is 


recommended that extra amounts be in the form of bonuses or other ―lump‖ sums rather 


than ―hour for hour.‖ 


  


Q.  Is it permissible to reduce the exempt employee’s salary if the employer shuts down 


for part of a week due to slowdowns in orders, or for equipment failures, or for other 


operating requirements of the business? 


 


A.  Generally, no.  An exempt ―white collar‖ employee must be paid a salary which is not 


subject to reductions because of variations in the quality or quantity of the work 


performed.  An employee will not be considered to be paid on a ―salary basis‖ if 


deductions from the employee’s predetermined compensation are made for absences 


occasioned by the employer or by the operating requirements of the business. If the 


employee is ready, willing and able to work, deductions may not be made for time when 


work is not available.  29 C.F.R. § 541.602(a). 


 


That said, the regulations do not prohibit prospective changes to exempt employees’ 


salaries (provided they still receive a minimum salary of $455 per week).  An employer 


may reduce the workweek of an exempt employee, for example, from 40 hours to 32 


hours, with a commensurate reduction in pay, provided the change applies to all 


workweeks going forward.  In other words, payroll savings to the employer come from 


having reduced an exempt employee’s salary, not from making occasional or periodic  


deductions from that salary.  Employers should ensure, however, that such changes are 


not so frequent or so closely tied to hours worked that an employee is not really paid on a 


salary basis.   


 


Special rules apply to salaried exempt employees of public employers.  Public employees 
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(but NOT private employees) may be ―furloughed‖ for budgetary reasons without losing 


their exempt status (except during the workweek in which the furlough occurs) and for 


which the employee’s pay is accordingly reduced.  See 29 C.F.R. § 541.710 and OAR 


839-020-0330(2). 


 


Q.  I have an exempt employee who has requested to work part time and will work only 


20 hours each week.  She is currently paid $600 per week.  May I reduce her salary by 


50 percent since she will be working half time? 


 


A.  No, not if you intend to preserve her exempt status.  In order to preserve the 


employee’s exempt status under federal law, she must receive a minimum salary of not 


less than $455 per week.  Federal regulations allow for equivalent salaries which 


correspond to periods longer than one week, (e.g., $910 for a biweekly salary) but 


specify that the shortest period of payment that will meet this compensation requirement 


is one week.  29 C.F.R. § 541.600(b).  You will have to make a business decision as to 


whether it is worth maintaining the exemption for an employee who will only be working 


half time. 


 


Permitted Reductions under the Salary Basis 


This general rule is subject to exceptions.  The salary of an exempt ―white collar‖ 


employee may be reduced under the following circumstances without jeopardizing the 


exemption:    


1. The salary may be prorated (reduced) if an exempt employee takes one or more 


full days off for personal reasons, other than sickness or accident.  


2. The salary may be reduced for absences of one or more full days for sickness or 


disability provided the reduction is made according to the employer’s plan, policy 


or practice of providing paid sick or disability leave.  In addition, if an employer 


has a paid sick leave plan and the employee has exhausted all available paid leave 


under that plan, then his or her salary may be reduced by those absences of a day 


or more due to sickness or disability.  


3. If the employee performs any work during the workweek when serving on jury 


duty, serving in the military or when attending a proceeding as a witness, the 


exempt employee’s weekly salary must be paid.  However, the employer may 


offset any amounts received by the employee as jury or witness fees or military 


pay for that week.  


4. Reductions to an exempt employee’s salary may not be made as a disciplinary 


measure unless the penalty is imposed for violations of safety rules of major 


significance such as smoking in an explosive plant or oil refinery.  However, if 


the employee is suspended for a full workweek, and no work is performed during 


that week, no salary is required.  


5. Reductions for suspensions for workplace infractions or workplace conduct (other 


than major safety violations) may also be made provided (1) the reductions are 
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made in full-day increments and (2) the unpaid suspensions is imposed pursuant 


to written policy applicable to all employees (not just exempt employees).  


6. An employer is not required to pay the full salary in the initial and terminal weeks 


of employment if the employee does not work the entire week.  


7. In private sector employment, the exempt employee’s salary may not be reduced 


when an employee is absent for part of a day, unless the absence qualifies as leave 


taken under the federal Family and Medical Leave Act (FMLA).  (Special rules 


apply to government agencies.)  29 C.F.R. § 541.602.  Note that if the absence 


also qualifies for protected leave under the Oregon Family Leave Act (OFLA), 


the employer may make a partial day salary reduction.  However, if the absence 


only qualifies the employee for OFLA leave but not for FMLA leave (i.e., sick 


child leave, or grandparent, grandchild, same-sex domestic partner with a serious 


health condition, or the employee is OFLA eligible but not yet FMLA eligible), 


the employer may not make the partial-day salary reduction without jeopardizing 


the exemption.  OAR 839-009-0240(12). 


 


COMMONLY ASKED QUESTIONS – Salary Reductions 
 


Q.  If the employee is absent for a full day or more due to sickness or disability, and 


has no accrued paid leave to use, may the employer reduce the employee’s salary? 


 


A.  Yes, as long as the employer has a paid leave plan that provides compensation in 


cases of illness or disability. 


 


Q.  Is it permissible to require exempt employees to use accrued vacation or sick leave 


when they are absent? 


 


A.  Yes, the Ninth Circuit Court of Appeals has decided that deductions from leave banks 


for absences are permitted as long as the employee receives the appropriate payment in 


cash or salary.  Such deductions from leave banks do not affect the exempt employee’s 


status.  However, it is essential that the exempt employee’s salary is not ―subject to 


deductions‖ for partial day absences (except as noted above, i.e., for FMLA leave).  


Therefore, employers should adopt policies clearly stating that the salary will not be 


reduced for absences of less than a full day, if the employee has no available accrued 


leave to access. 


  


Q.  May an employer require an exempt employee to use accrued paid leave during a 


part-week shutdown? 


 


A.  The U.S. Department of Labor, (―US DOL‖) has recently revised its enforcement 


policy and now relies on opinion letters issued on February 15, 1994 and April 6, 1995.  


US DOL’s current interpretation on this matter is that an employer may require the use of 


paid leave during a part-week shutdown, so long as the employee receives his or her full 


weekly salary.  This means, however, that an employee who has exhausted all paid leave 


must nonetheless receive his or her full weekly salary when a part-week shutdown 
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occurs.  US DOL opinion letters are available online at 


http://www.dol.gov/whd/opinion/opinion.htm.  


  


Q.  Does this mean that if an employer does not have a paid sick leave plan that covers 


both sickness and disabilities, the employer could not deduct for such sickness and/or 


disability? 


 


A.  Correct.  If there is no plan, policy or practice of providing compensation for such 


sickness or disability, the deduction would not be permissible if the employee is to 


remain exempt.  The employer would remain free, however, to reduce an employee’s 


salary for absences of an entire work week if no work is performed.  


  


 


Q.  May I deduct for a day or more of sick leave if the employee has not been with my 


company long enough to qualify for compensation under my sick leave plan? 


 


A.  Yes, you may make reductions to the employee’s salary in full day increments. 


  


Q.  If an employee has used all accrued sick leave, may I deduct for periods of less 


than a day? 


 


A.  No. Deductions may only be made for a day or more. 


  


Q.  What kinds of deductions would not be permissible if the employer wants to regard 


the employee as being paid on “a salary basis”? 


 


A.  Deductions may not be made for: 


 Time off because work was not available.  


 Absences occasioned by the employer or by the operating requirements of the 


business.  


 Absences caused by jury duty, attendance as a witness or temporary military 


leave. The employer may, however, offset any amounts received by an employee 


as jury or witness fees or military pay for a particular week against the salary due 


for that particular week without loss of the exemption.  


 Absences of less than one day.  


Note that although the employer is prohibited from docking an exempt employee for such 


absences, the employer may require that the exempt employee use accrued paid leave. 


 


Fee Basis Alternative 


Federal regulations pertaining to the minimum salary allow employers of exempt 


administrative and professional employees — but not executive employees — to pay 



http://www.dol.gov/whd/opinion/opinion.htm
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such employees on a fee basis rather than on a salary basis without jeopardizing their 


exemption 29 C.F.R. § 541.605.   


 


Specifically, 29 C.F.R. § 541.605(b) provides that: 


 


To determine whether the fee payment meets the minimum amount of 


salary required for exemption under these regulations, the amount paid to 


the employee will be tested by determining the time worked on the job and 


whether the fee payment is at a rate that would amount to at least $455 per 


week if the employee worked 40 hours. 


 


Thus, the regulations provide, an artist paid $250 for a picture that took 20 


hours to complete meets the minimum salary requirement for exemption 


since earnings at this rate would yield the artist $500 if 40 hours were 


worked. 


 


Oregon law also permits the payment on a fee basis as described in 29 C.F.R. § 541.605 


without jeopardizing the salary basis of an otherwise exempt employee, provided the fees 


are paid each pay period and are not less than the equivalent of the current minimum 


wage.  OAR 839-020-0004(30)(b). 


 


COMMONLY ASKED QUESTIONS – Fee Basis Alternative  
 


Q.  If I employ an engineer and pay her on a fee basis that amounts to an hourly fee 


for each hour of engineering services I can bill to a client, will she qualify as an 


exempt professional employee? 


 


A.  No.  Under federal regulations, administrative and professional employees (but not 


executive employees) may be paid on a fee basis rather than on a salary basis and be 


exempt (29 C.F.R. § 541.605).  However, an employee will be considered to be paid on a 


―fee basis‖ within the meaning of the regulations only if the employee is paid an agreed 


sum for a single job regardless of the time required for its completion. These payments 


resemble piecework payments with the important distinction that generally a ―fee‖ is paid 


for the kind of job that is unique rather than for a series of jobs repeated an indefinite 


number of times and for which payment on an identical basis is made over and over 


again. Payments based on the number of hours or days worked and not on the 


accomplishment of a given single task are not considered payments on a fee basis. 


29 C.F.R. § 541.605(a). 


 


Highly Compensated Employee Exception  


Federal law also provides an exception for ―highly compensated employees.‖  This 


exception does not impact the salary basis test but rather the duties test.  Under this 


exception, certain highly compensated employees need not meet all of the required duties 



http://www.thompson.com/members/libraries/regs/29cfr/29cfr541f.html#605

http://www.thompson.com/members/libraries/regs/29cfr/29cfr541f.html#605





Employee Classification & Wage and Hour Exemptions 


 


 50 


tests in order to qualify for one of the executive, administrative, or professional employee 


exemptions.  29 C.F.R. § 541.601. 


 


Oregon law does not provide a similar exemption.  Therefore, Oregon employers must 


continue to ensure employees meet the entire duties test however highly paid those 


employees may be. 
   


16. Seasonal employees of certain 
organized camps 


 


Oregon law Federal law 


MW OT MW OT 


√ √ √ √ 


An individual employed on a seasonal basis at an organized camp is exempt from both 


minimum wage and overtime, provided the camp is either (1) a nonprofit camp or (2) 


generates a gross annual income of less than $500,000.  ORS 653.020(10).   


 


An organized camp can be either a day camp or resident camp, established to give 


campers recreational, creative, religious or educational experience in cooperative group 


living wherein the activities are conducted on a closely supervised basis, whether or not 


the camp is used primarily by an organized group or by members of the public and 


whether or not the activities or facilities are furnished free of charge or for the payment 


of a fee.  ORS 653.010(6). 


 


NOTE:  The federal exception is not identical, however, a similar federal exemption 


applies to employees of a seasonal establishment ―which is an amusement or 


recreational establishment, organized camp, or religious or non-profit educational 


conference center.‖  29 U.S.C. § 213(a)(3). 


 


The federal law defines the qualifying ―seasonal establishment‖ in one of two ways.  The 


establishment either (1) does not operate for more than seven months in any calendar 


year, or (2) during the preceding calendar year, its average receipts for any six months of 


such year were not more than 33 1/3 per centum of its average receipts for the other six 


months of such year. 


 


Employers should also note that this federal exemption from minimum 


wage and overtime does NOT apply to any employee of a private entity 


engaged in providing services or facilities in a national park or a 


national forest, or on land in the National Wildlife Refuge System under 


a contract with the Secretary of the Interior or the Secretary of 


Agriculture (other than a private entity engaged in providing services 


and facilities directly related to skiing). 29 U.S.C. § 213(a)(3).   


 


In that case, a separate partial exemption from overtime ONLY would 


apply to employees of private amusement or recreational establishments 


located on a national park or a national forest, or on land in the National 


Wildlife Refuge System for hours worked up to 56 in a work week. 


Hours worked in excess of 56 would need to be paid at one and one-half 


times the regular rate of pay. 29 U.S.C. § 213(b)(29). 
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17. Ski patrol (nonprofessional) 
employees 


 


Oregon law Federal law 


MW OT MW OT 


√ √   


Under Oregon law, nonprofessional ski patrollers are exempt from minimum wage and 


overtime requirements when they receive no wages, other than ski passes, while 


performing ski patrol services or services directly related to organizing or conducting 


skiing or snowboarding races or similar competitions sponsored and organized by 


nonprofit corporations.  ORS 653.020(19) 


 


NOTE:  Federal law does not provide an identical exemption.  A similar exemption 


applies to employees of a seasonal establishment ―which is an amusement or recreational 


establishment, organized camp, or religious or non-profit educational conference center.‖  


Employers subject to the FLSA will need to ensure the federal requirements for a 


seasonal establishment are met before deciding not to pay federal minimum wage and 


overtime. 


 


The federal law defines the qualifying seasonal establishment in either of two ways: 


 


The establishment (1) does not operate for more than seven months in any calendar year, 


or (2) during the preceding calendar year, its average receipts for any six months of such 


year were not more than 33 1/3 per centum of its average receipts for the other six 


months of such year. 29 U.S.C. § 213(a)(3).   


 


A separate exemption from overtime ONLY applies to employees of private amusement 


or recreational establishments located on a national park or a national forest, or on land in 


the National Wildlife Refuge System for hours worked up to 56 in a work week. Hours 


worked in excess of 56 would need to be paid at one and one-half times the regular rate 


of pay. 29 U.S.C. § 213(b)(29). 
   


18. Soccer referees 


Oregon law Federal law 


MW OT MW OT 


√ √   


Under ORS 670.610, referees and assistant referees of youth and adult soccer matches 


are deemed independent contractors.  OAR 839-020-0150(3). 


 


NOTE:  Federal law does not provide a similar exemption.  Any employer subject to 


the FLSA will need to ensure employees receive at least federal minimum wage and any 


overtime due for hours worked over 40 in a workweek. 
   


19. Primary or secondary school student 
employees 


Oregon law Federal law 


MW OT MW OT 


√ √   


A student who is employed by a primary or secondary education institution in which that 


student is enrolled is exempt from minimum wage and overtime.  ORS 653.020(5). 
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NOTE:  Federal law does not provide a similar exemption.  Any employer subject to 


the FLSA will need to ensure employees receive at least federal minimum wage and any 


overtime due for hours worked over 40 in a workweek.  For information about permits to 


pay Oregon exempt students at less than the federal minimum wage, contact the U.S. 


Department of Labor at 503-326-3057. 
   


20. Taxicab operators 


Oregon law Federal law 


MW OT MW OT 


√ √  √ 


Taxicab operators are exempt from minimum wage and overtime under Oregon law.  


ORS 653.020(6).   


 


NOTE:  Federal law does not provide a minimum wage exemption.  Under federal 


law, Taxicab operators are exempt from overtime only. Employers which are subject to 


the FLSA must still pay taxicab operators the federal minimum wage.  


29 U.S.C. § 213(b)(17). 
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Exemptions to Overtime, but Not 
Minimum Wage 


   


OT-1. Agricultural waterway 
maintenance (nonprofit) 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Both state and federal law provide an exemption from overtime for work performed in 


connection with the operation or maintenance of ditches, canals, reservoirs, or 


waterways, not owned or operated for profit, or operated on a sharecrop basis, and which 


are used exclusively for supply and storing of water for agricultural purposes.  


OAR 839-020-0125(3)(j); 29 U.S.C. § 213(b)(12). 


 


Changes to the federal regulations this year expanded this exemption to include work on 


waterway systems which deliver up to 10 percent of the water to a municipality to be 


used for general, domestic, and commercial purposes.  29 C.F.R. § 780.408. 
   


OT-2. Buyers of agricultural products 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Both state and federal law provide an exemption from overtime for work performed by 


any individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw 


or natural state.  OAR 839-020-0125(3)(d); 29 U.S.C. § 213(b)(5). 
   


OT-3. Certain fishing operations 


Oregon law Federal law 


MW OT MW OT 


 √ √ √ 


Both state and federal law provide an exemption from overtime for work performed by 


any individual employed in the catching, taking, propagating, harvesting, cultivating, or 


farming of any kind of fish, shellfish, crustacean, sponges, seaweeds, or other aquatic 


forms of animal and vegetable life, or in the first processing, canning or packing of such 


marine products at sea as an incident to, or in conjunction with, such fishing operations, 


including the going to and returning from work and loading and unloading when 


performed by an employee. 


 


Although federal law extends this exemption from the payment of both the minimum 


wage and overtime, state law limits the exemption to overtime only.  


OAR 839-020-0125(2)(g); 29 U.S.C. § 213(a)(5). 
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OT-4. Certain seasonal establishments  


Oregon law Federal law 


MW OT MW OT 


 √ √ √ 


(amusement or recreational 
establishments or religious or non-
profit educational conference 
centers) 


 


    


Federal law provides an exemption from minimum wage and overtime for employees of 


a seasonal establishment ―which is an amusement or recreational establishment, 


organized camp, or religious or non-profit educational conference center.‖   


 


The federal law defines the qualifying ―seasonal establishment‖ in either of two ways: 


 


The establishment (1) does not operate for more than seven months in any calendar year, 


or (2) during the preceding calendar year, its average receipts for any six months of such 


year were not more than 33 1/3 per centum of its average receipts for the other six 


months of such year. 29 U.S.C. § 213(a)(3).  


  


Employers should also note that this federal exemption from minimum 


wage and overtime does NOT apply to any employee of a private entity 


engaged in providing services or facilities in a national park or a 


national forest, or on land in the National Wildlife Refuge System under 


a contract with the Secretary of the Interior or the Secretary of 


Agriculture (other than a private entity engaged in providing services 


and facilities directly related to skiing). 29 U.S.C. § 213(a)(3).   


 


In that case, a separate partial exemption from overtime ONLY would 


apply to employees of private amusement or recreational establishments 


located on a national park or a national forest, or on land in the National 


Wildlife Refuge System for hours worked up to 56 in a work week. 


Hours worked in excess of 56 would need to be paid at one and one-half 


times the regular rate of pay. 29 U.S.C. § 213(b)(29). 


 


NOTE:  Oregon law does NOT provide an identical exemption.  Apart from seasonal 


employees of certain camps (see section 16 above on page 50), the Oregon exemption is 


limited employees of seasonal, not for profit amusement or recreational establishments; 


and the exemption applies to overtime only.  OAR 839-020-0125(2)(f). 


 


That said, Oregon employees may meet the requirements of both the federal exemption 


listed above and one or more of the similar minimum wage exemptions of state law listed 


below:  


  


 Conference ground/center employees (see item 5 above, page 23) 


 Resident hosts of publicly owned campgrounds (see item 12 above, page 26) 


 Ski patrol (nonprofessional) employees (see item 17 above) 
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OT-5. Common carrier (air or railway) 
employees 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides certain exemptions to overtime for employees who are exempt from 


overtime under the FLSA because of other federal laws. Among others, federal law 


provides such an exemption from overtime for  


 Any employee of an employer engaged in the operation of a common carrier by 


rail and subject to the provisions of Part I of the Interstate Commerce Act; or  


 Any employee of a carrier by air subject to the provisions of Title II of the 


Railway Labor Act. 


Questions relating to federal coverage of such employees should be directed to the U.S. 


Department of Labor at 503-326-3057.  OAR 839-020-0125(3)(b) and (c);  


29 U.S.C. §§ 213(b)(2) and (3). 
   


OT-6. Domestic service employees who 
reside in the home of the employer   


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Both state and federal law provide an exemption from overtime for work performed by 


any individual employed in domestic service in a household and who resides in the 


household.  OAR 839-020-0125(3)(n); 29 U.S.C. § 213(b)(21). 


 


For purposes of the exemption, ―domestic service‖ means services of a household nature 


performed by an employee in or about a family home (permanent or temporary) of the 


person by whom the employee is employed. The term includes, but is not limited to, 


employees such as cooks, waiters, butlers, valets, maids, housekeepers, governesses, 


nurses, janitors, gardeners, and companions to the elderly and infirm.  
   


OT-7. Fruit and vegetable and employee 
transportation workers 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Ordinarily, the limitation of the agricultural exemption extends to agricultural work 


performed by the farmer or on a farm as part of that farm’s operations.  Both state and 


federal law provide an exemption from overtime, however, for (1) employees engaged in 


the transportation and preparation for transportation of fruits and vegetables, whether or 


not performed by the farmer, from the farm to a place of first processing or first 


marketing within the State of Oregon, or (2) any employee engaged in transportation, 


whether or not performed by the farmer, between the farm and any point within the State 


of Oregon of persons employed (or to be employed) in the harvesting of fruits or 


vegetables.  OAR 839-020-0125(3)(m); 29 U.S.C. § 213(b)(16). 
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OT-8. Homeworkers making wreaths 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Both state and federal law provide an exemption from overtime for work performed by 


any homeworker engaged in the making of wreaths composed principally of natural 


holly, pine, cedar or other evergreens (including the harvesting of the evergreens or other 


forest products used in making such wreaths). OAR 839-020-0125(4);  


29 U.S.C. § 213(d). 
   


OT-9. Motion picture theater employees 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Both state and federal law provide an exemption from overtime for work performed by 


any employee employed by an establishment which is a motion picture theater.  


OAR 839-020-0125(3)(o); 29 U.S.C. § 213(b)(27). 
   


OT-10. Newspaper delivery to consumers 


Oregon law Federal law 


MW OT MW OT 


 √ √ √ 


Both state and federal law provide an exemption from overtime for work performed 


delivering newspapers to the consumer.  OAR 839-020-0125(4); 29 U.S.C. § 213(d). 
   


OT-11. Petroleum products distributors 
(bulk or wholesale) 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide a partial exemption from overtime for an independently 


owned and controlled local enterprise (including an enterprise with more than one bulk 


storage establishment) engaged in the wholesale or bulk distribution of petroleum 


products.  The enterprise must have an annual gross volume of sales that is less than 


$1,000,000 exclusive of excise taxes with more than 75 percent of such enterprise's 


annual dollar volume of its sales made within Oregon and not more than 25 percent of the 


annual dollar volume of sales of such enterprise is to customers who are engaged in the 


bulk distribution of such products for resale. 


 


Qualifying petroleum products distributors need only pay employees for hours worked in 


excess of forty in a work week at one and one-half times the applicable minimum wage 


rate, regardless of the employee’s actual rate of wage.  (Under ORS 653.025, the more 


beneficial rate is Oregon’s minimum wage, so that wage must be paid.)  


OAR 839-020-0125(2)(b); 29 U.S.C. § 207(b)(3). 
   


OT-12. Radio station employees in small 
markets 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for any employee employed as 


an announcer, news editor, or chief engineer by a radio or television station, the major 


studio of which is located either: 
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 In a city or town with a population of one hundred thousand or less, according to 


the latest available decennial census figures as compiled by the Bureau of the 


Census, except where such city or town is part of a standard metropolitan 


statistical area, as defined and designated by the Office of Management and 


Budget, which has a total population in excess of one hundred thousand, or 


 In a city or town of twenty-five thousand population or less, which is part of such 


an area but is at least 40 airline miles from the principal city in such area. 


OAR 839-020-0125(3)(f); 29 U.S.C. § 207(b)(9). 
   


OT-13. Recreational / amusement 
employees in national forests, 
parks, or refuges 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for employees of private 


amusement or recreational establishments located on a national park or a national forest, 


or on land in the National Wildlife Refuge System.  Employees of such establishments 


need only be paid overtime for hours worked in excess of 56 in a work week.  


OAR 839-020-0125(3)(q); 29 U.S.C. § 213(b)(29). 
   


OT-14. Retail sales / service employees 
paid on commission 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Overtime rules do not apply to an employee of a retail or service establishment who is 


paid on a commission basis, provided that the regular rate of pay for the employee is over 


1.5 times the current Oregon minimum wage, and over 50 percent of the employee’s pay 


for a representative period of not less than one month represents commissions earned on 


goods or services sold.  Employers may pay a guarantee or allow draws against 


anticipated commissions and still qualify for this exemption as long as both criteria are 


met.  OAR 839-020-0125(2)(d); 29 U.S.C. § 207(i). 


 


NOTE:  Under federal rules, a “retail or service establishment” is limited to those 


establishments which have a ―retail concept‖ meaning an establishment 75 per centum of 


whose annual dollar volume of sales of goods or services (or of both) is not for resale and 


is recognized as retail sales or services in the particular industry.  See  


29 C.F.R. § 779.312 and following. 
   


OT-15. Salespeople selling boats, trailers, 
or aircraft for a non-manufacturing 
establishment 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for employees primary 


engaged in selling boats, trailers, or aircraft, provided they are employed by 


establishments primarily engaged in the business of selling trailers, boats or aircraft to 


ultimate purchasers.  OAR 839-020-0125(3)(h); 29 U.S.C. § 213(b)10(B). 
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OT-16. Salespeople, parts people and 
mechanics of automobile, truck or 
farm implement retailers 


 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for employees who are 


primary engaged in selling or servicing automobiles, trucks or farm implements, 


provided they are employed by establishments primarily engaged in the business of 


selling such vehicles or implements to ultimate purchasers.  OAR 839-020-0125(3)(g); 


29 U.S.C. § 213(b)10(A); 29 C.F.R. § 779.371. 


 


UPDATE:  The U.S. Department of Labor recently declined to amend its definitions of 


―salespeople, parts people, and mechanics‖ to include service advisors, service writers, 


service salesmen, or service managers within the exemption to overtime.   


 


Current regulations indicate that a ―mechanic‖ is ―any employee primarily engaged in 


doing mechanical work. . . .‖  Employees who do not actually perform mechanical work 


are not included.   Salespeople are defined as those employees who are engaged for the 


purpose making sales or obtaining orders or contracts for sale of the automobiles, trucks, 


or farm implements.  The regulation does not mention sales of service work apart from 


the sale of the auto, truck or farm implement.  29 C.F.R. § 779.372. 


 
   


OT-17. Seamen 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for seamen. 


OAR 839-020-0125(3)(e); 29 U.S.C. § 213(b)(6). 
   


OT-18. Small country elevator employees 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for any employee employed 


within the production area (as defined by the Commissioner) by an establishment 


commonly recognized as a country elevator, including such an establishment which sells 


products and services used in the operation of a farm, if no more than five employees are 


employed in the establishment in such operations. OAR 839-020-0125(3)(l);  


29 U.S.C. § 213(b)(14). 
   


OT-19. Small forestry operations 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


State and federal law provide an exemption from overtime for any employee employed in 


planting or tending trees, cruising, surveying, or felling timber, or in preparing or 


transporting logs or other forestry products to the mill, processing plant, railroad, or other 


transportation terminal, if the number of employees employed by the employee's 
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employer in such forestry or lumbering operations does not exceed eight.  


OAR 839-020-0125(3)(p); 29 U.S.C. § 213(b)(28). 
   


OT-20. Truck drivers and their helpers 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides certain exemptions for employees who are overtime exempt under 


the FLSA as a result of other federal laws.  Among others, federal law provides such an 


exemption from overtime for ―any employee with respect to whom the Secretary of 


Transportation has power to establish qualifications and maximum hours of service. . . .‖ 


29 U.S.C. § 213(b)(1). 


 


Overtime exempt employees are those who are: 


1. Employed by a ―motor carrier‖ or ―motor private carrier‖; 


2. Drivers, helpers, loaders or mechanics whose duties affect the safety of operation 


of motor vehicles on public highways in interstate/international commerce; and  


3. NOT covered by the exemption for small vehicles. 


 


The definition of a ―motor carrier‖ is a person who provides motor vehicle transportation 


(of people or property) for compensation.  49 U.S.C. § 13102(14) 


 


A ―motor private carrier‖ means a person, other than a ―motor carrier,‖ transporting 


property by motor vehicle when—  


1. the person is the owner, lessee, or bailee of the property being transported; and  


2. the property is being transported for sale, lease, rent, or bailment or to further a 


commercial enterprise.  49 U.S.C. § 13102(15). 


 


The safety-affecting duties of covered drivers, helpers, loaders or mechanics need not be 


constant to fall within the exemption, and the proportion of ―safety-affecting‖ duties to 


other duties is likewise immaterial – except to the extent that they are so trivial, casual, 


and insignificant that they become de minimis.  


 


The transportation duties of covered safety-affecting employees need to involve interstate 


commerce.  This can mean that the employee transports people or property across state 


lines or continues the transportation of goods in an interstate journey.  


 


Safety-affecting employees may be considered part of interstate commerce even if they 


have not made an actual interstate trip, if (A) the employer has a demonstrable 


involvement in interstate commerce and (B) the employee could reasonably have been 


expected to make an interstate trip or work on a vehicle in interstate commerce.   


 


In fact, the Secretary of Transportation may assert jurisdiction over safety-affecting 


employees for a four month period beginning with the date that they could have or 


actually engaged in interstate commerce.  Such employees would be exempt from the 


overtime requirements of the FLSA (and state law) for this period. 
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The overtime requirements of federal law still apply to safety-affecting drivers, helpers, 


loaders or mechanics of vehicles weighing less than 10,000 pounds, unless: 


 The vehicle is designed or used to transport more than eight passengers (including 


the driver) for compensation; or 


 The vehicle is designed or used to transport more than fifteen passengers 


(including the driver) and is not used to transport passengers for compensation; or 


 The vehicle is used to transport hazardous material requiring placards. 


 


Questions relating to federal coverage of employees of motor carriers or motor private 


carriers should be directed to the U.S. Department of Labor at 503-326-3057.  


OAR 839-020-0125(3)(b) and (c); 29 U.S.C. §§ 213(b)(2) and (3). 


 


COMMONLY ASKED QUESTIONS – Truckers Exemption 
 


Q. We have an interstate driver whose primary duty is to operate a full truck and trailer 


rig (more than 10,000 pounds) but when things get slow, we often will have him 


making deliveries in one of our smaller vehicles (less than 10,000 pounds).  Does 


overtime apply? 


  


A.  Yes.  Overtime requirements would apply in any work week where the employee’s 


duties do not qualify for the exemption, even if part of the workweek was spent in 


exempt driving.  See US DOL’s fact sheet #19 on The Motor Carrier Exemption under 


the Fair Labor Standards Act (FLSA) at 


http://www.dol.gov/whd/regs/compliance/whdfs19.htm.  


 



http://www.dol.gov/whd/regs/compliance/whdfs19.htm





61 


Conclusion 


A good understanding of the legal requirements described in this handbook is an 


excellent first step toward making solid worker classification and exempt status 


determinations.  Remember, the burden of proving a worker’s classification or exempt 


status rests with you, the employer.  As you develop and review job descriptions or your 


business’s other policies, do not hesitate to take advantage of the technical assistance 


available through BOLI.  Although we cannot offer legal advice or review your policies, 


we can provide ready access the laws and administrative rules enforced by BOLI, as well 


as free and low-cost resources to Oregon employers, from customized on-site seminars to 


answers by telephone and email. Our other handbooks for sale cover topics like ―Wage 


and Hour Laws‖ and ―Leave Laws in Oregon,‖ and other products, like our fact sheets, 


advice columns and posters, can be easily obtained online.   


 


To contact us, please visit our website at http://www.oregon.gov/BOLI/TA or call our 


Employer Assistance line at 971-673-0824. 


  



http://www.oregon.gov/BOLI/TA
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Appendices 


 


1. STATE AGENCY INDEPENDENT CONTRACTOR CRITERIA 
 
2. ORS 670.600 


 
3. IMPLEMENTING REGULATIONS 


 
4. STATE AND LOCAL GOVERNMENT OVERTIME 


EXEMPTIONS 
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OREGON REVISED STATUTE (ORS) 670.600 


 


INDEPENDENT CONTRACTORS  


  


      670.600 Independent contractor defined. (1) As used in this section: 


      (a) “Individual” means a natural person. 


      (b) “Person” has the meaning given that term in ORS 174.100. 


      (c) “Services” means labor or services. 


      (2) As used in ORS chapters 316, 656, 657, 671 and 701, “independent 


contractor” means a person who provides services for remuneration and who, in 


the provision of the services: 


      (a) Is free from direction and control over the means and manner of providing 


the services, subject only to the right of the person for whom the services are 


provided to specify the desired results; 


      (b) Except as provided in subsection (4) of this section, is customarily 


engaged in an independently established business; 


      (c) Is licensed under ORS chapter 671 or 701 if the person provides services 


for which a license is required under ORS chapter 671 or 701; and 


      (d) Is responsible for obtaining other licenses or certificates necessary to 


provide the services. 


      (3) For purposes of subsection (2)(b) of this section, a person is considered 


to be customarily engaged in an independently established business if any three 


of the following requirements are met: 


      (a) The person maintains a business location: 


      (A) That is separate from the business or work location of the person for 


whom the services are provided; or 


      (B) That is in a portion of the person’s residence and that portion is used 


primarily for the business. 


      (b) The person bears the risk of loss related to the business or the provision 


of services as shown by factors such as: 


      (A) The person enters into fixed-price contracts; 
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      (B) The person is required to correct defective work; 


      (C) The person warrants the services provided; or 


      (D) The person negotiates indemnification agreements or purchases liability 


insurance, performance bonds or errors and omissions insurance. 


      (c) The person provides contracted services for two or more different persons 


within a 12-month period, or the person routinely engages in business 


advertising, solicitation or other marketing efforts reasonably calculated to obtain 


new contracts to provide similar services. 


      (d) The person makes a significant investment in the business, through 


means such as: 


      (A) Purchasing tools or equipment necessary to provide the services; 


      (B) Paying for the premises or facilities where the services are provided; or 


      (C) Paying for licenses, certificates or specialized training required to provide 


the services. 


      (e) The person has the authority to hire other persons to provide or to assist 


in providing the services and has the authority to fire those persons. 


      (4) Subsection (2)(b) of this section does not apply if the person files a 


Schedule F as part of an income tax return and the person provides farm labor or 


farm services that are reportable on Schedule C of an income tax return. 


      (5) For purposes of determining whether an individual provides services as 


an independent contractor: 


      (a) The creation or use of a business entity, such as a corporation or a limited 


liability company, by an individual for the purpose of providing services does not, 


by itself, establish that the individual provides services as an independent 


contractor. 


      (b) When the individual provides services through a business entity, such as 


a corporation or a limited liability company, the provisions in subsection (2), (3) or 


(4) of this section may be satisfied by the individual or the business entity.  
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OREGON ADMINISTRATIVE RULE 150-670.600 


INDEPENDENT CONTRACTOR 


 


(1) Purpose of Rule. The Landscape Contractors Board, Department of 


Revenue, Department of Consumer and Business Services, Employment 


Department, and Construction Contractors Board must adopt rules together to 


carry out ORS 670.600. 670.600 defines "independent contractor" for purposes 


of the programs administered by these agencies. This rule is intended to ensure 


that all five agencies apply and interpret ORS 670.600 in a consistent manner; to 


clarify the meaning of terms used in ORS 670.600; and, to the extent possible, to 


enable interested persons to understand how all five agencies will apply ORS 


670.600.  


 


(2) Statutory Context.  


 


(a) ORS 670.600 generally establishes three requirements for "independent 


contractors." One requirement is that an "independent contractor" must be 


engaged in an "independently established business." Another requirement is 


related to licenses and certificates that are required for an "independent 


contractor" to provide services. A third requirement is that an "independent 


contractor" must be "free from direction and control over the means and manner" 


of providing services to others.  


 


(b) The specific focus of this rule is the "direction and control" requirement. See 


ORS 670.600 for the requirements of the "independently established business" 


test and for licensing and certification requirements.  


 


(3) Direction and Control Test.  
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(a) ORS 670.600 states that an "independent contractor" must be "free from 


direction and control over the means and manner" of providing services to 


others. The agencies that have adopted this rule will use the following definitions 


in their interpretation and application of the "direction and control" test:  


(A) "Means" are resources used or needed in performing services. To be free 


from direction and control over the means of providing services an independent 


contractor must determine which resources to use in order to perform the work, 


and how to use those resources. Depending upon the nature of the business, 


examples of the "means" used in performing services include such things as 


tools or equipment, labor, devices, plans, materials, licenses, property, work 


location, and assets, among other things.  


 


(B) "Manner" is the method by which services are performed. To be free from 


direction and control over the manner of providing services an independent 


contractor must determine how to perform the work. Depending upon the nature 


of the business, examples of the "manner" by which services are performed 


include such things as work schedules, and work processes and procedures, 


among other things.  


 


(C) "Free from direction and control" means that the independent contractor is 


free from the right of another person to control the means or manner by which 


the independent contractor provides services. If the person for whom services 


are provided has the right to control the means or manner of providing the 


services, it does not matter whether that person actually exercises the right of 


control.  


 


(b) Right to specify results to be achieved. Specifying the final desired results of 


the contractor's services does not constitute direction and control over the means 


or manner of providing those services.  
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(4) Application of "direction and control" test in construction and landscape 


industries:  


 


(a) The provisions of this section apply to: 


 


(A) Architects licensed under ORS 671.010 to 671.220;  


 


(B) Landscape architects licensed under ORS 671.310 to 671.479;  


 


(C) Landscaping businesses licensed under ORS 671.510 to 671.710;  


 


(D) Engineers licensed under ORS 672.002 to 672.325; and  


 


(E) Construction contractors licensed under ORS chapter 701.  


 


(b) A licensee described in (6)(a), that is paying for the services of a 


subcontractor in connection with a construction or landscape project, will not be 


considered to be exercising direction or control over the means or manner by 


which the subcontractor is performing work when the following circumstances 


apply:  


 


(A) The licensee specifies the desired results of the subcontractor's services by 


providing plans, drawings, or specifications that are necessary for the project to 


be completed. 


 


(B) The licensee specifies the desired results of the subcontractor's services by 


specifying the materials, appliances or plants by type, size, color, quality, 


manufacturer, grower, or price, which materials, appliances or plants are 


necessary for the project to be completed.  
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(C) When specified by the licensee's customer or in a general contract, plans, or 


drawings and in order to specify the desired results of the subcontractor's 


services, the licensee provides materials, appliances, or plants, including, but not 


limited to, roofing materials, framing materials, finishing materials, stoves, ovens, 


refrigerators, dishwashers, air conditioning units, heating units, sod and seed for 


lawns, shrubs, vines, trees, or nursery stock, which are to be installed by 


subcontractors in the performance of their work, and which are necessary for the 


project to be completed. 


 


(D) The licensee provides, but does not require the use of, equipment (such as 


scaffolding or fork lifts) at the job site, which equipment is available for use on 


that job site only, by all or a significant number of subcontractors requiring such 


equipment.  


 


(E) The licensee has the right to determine, or does determine, in what sequence 


subcontractors will perform work on a project, the total amount of time available 


for performing the work, or the start or end dates for subcontractors working on a 


project.  


 


(F) The licensee reserves the right to change, or does change, in what sequence 


subcontractors will perform work on a project, the total amount of time available 


for performing the work, or the start or end dates for subcontractors working on a 


project.  


 


Stat. Auth: ORS 657.610  


Stats. Implemented: ORS 657.040, 670.600, 670.605, 671.010 - 657.710, 


672.002 - 672.325,701  


Hist.: ED 2-2007, f. 1-31-07, cert. ef. 2-1-07  
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STATE AND LOCAL GOVERNMENT OVERTIME EXEMPTIONS 


ORS 653.261 and OAR 839-020-0030 generally require the payment of overtime to 


employees for all hours worked in excess of 40 hours in a work week.  Although these 


requirements do not apply to state and local government employees, most public 


employees are entitled to overtime under separate provisions of law, specifically, 


ORS 653.268 and 652.070.    


 


Under the minimum wage law, public employees are required to be compensated for 


overtime worked in excess of 40 hours in work week if budgeted funds for overtime are 


available.  If budgeted funds are not available, the employee is entitled to compensatory 


time off at not less than one and one-half times the hours worked in excess of 40.  


ORS 653.268. 


 


There are, however, certain exemptions to the overtime requirements of minimum wage 


law.  The following public employees are not entitled to overtime or compensatory time 


for hours worked in excess of 40 hours in a work week.   


 


NOTE:  Other overtime provisions may apply to these workers, so be sure to read the 


specifics of each exemption listed below in the corresponding material which follows. 
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STATE AND LOCAL GOVERNMENT OVERTIME EXEMPTIONS * 


Exemption 
Oregon law Federal law 


MW OT MW OT 


SLG-1. Employees engaged in forest fire fighting – p.74  √  √ 


SLG-2. Employment in fire protection and law enforcement activities 


(including security personnel in correctional institutions) – p.75 
 √  √ 


SLG-3. Employees of a people’s utility district organized under ORS 261 – 


p.78 
 √   


SLG-4. Irrigation system district employees – p.78  √  √ 


SLG-5. Salaried executive, administrative or professional employees  – p.79  √  √ 


SLG-6. Employment subject to a collective bargaining agreement waiving 


overtime provisions of ORS 653.268. – p.79 
 √   


SLG-7. Employees of hospitals or establishment primarily engaged  in the care 


of the sick aged or mentally ill paid on the ―8 and 80‖ rule – p.80 
 √  √ 


SLG-8. Active duty by members of the state militia organized under 


ORS 399.075. – p.81 
 √   


* Additional exemptions to either minimum wage or overtime under federal law which do not also appear in state 


law do not apply to Oregon employers.  The above information is provided as a summary and teaching guide and is not 


intended as legal advice.  If you need legal advice, please consult an attorney.  We attempt to update materials pertaining 


to the information laid out above as soon as practicable following changes or developments in the laws and rules affecting 


Oregon employers, but we make no warranties or representations, express or implied, about whether the information 


provided is current.  We urge you to check the applicable statutes and administrative rules yourself and to consult with 


legal counsel prior to taking action that may invoke employee rights or employer responsibilities or omitting to act when 


required by law to act. 


 
   


SLG-1. Employees engaged in forest fire 
fighting 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for public employees engaged in fighting forest fires and a separate 


exemption for public employees engaged on a full time basis in fire protection activities 


(see below).  ORS 653.269(1) and (3).  Federal law also provides an exemption to 


overtime for public agencies that employ less than 5 employees in fire protection 


activities.  29 U.S.C. 213(b)(20). 


 


Although public employees are not entitled to overtime after 40 hours in any work week, 


for fighting forest fires, fire protection employees of a public agency must still be paid 


for certain overtime hours (or be provided compensatory time off) under separate state 


and federal laws.  See the following section on Employees engaged fire protection & law 


enforcement for the details. 


 


This exemption does NOT apply to employees of private contractors engaged in forest 


fire fighting, even if such services are provided by way of a contract with a public 


agency.  ORS 653.269(1); OAR 839-020-0210(3); 29 C.F.R. § 553.202.  
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SLG-2. Employees engaged in fire 
protection & law enforcement  


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides a specific exemption from overtime for public employees engaged 


in fire protection, law enforcement activities (including security personnel in correctional 


institutions).  This exemption does NOT apply to employees of private contractors, even 


if such services are provided by way of a contract with a public agency.  


ORS 653.269(1); OAR 839-020-0210(3). 


 


Fire protection 


Exempt public employees engaged in fire protection activities include any employee 


whose principal duties consist of preventing or combating fire of preventing loss of life 


or property from fire.  ORS 652.050. 


 


Under OAR 839-020-0220 the term ―firefighter‖ also includes any (trainee, probationary 


or permanent) employee: 


1. Who is employed by an organized fire department or fire protection district; 


2. Who has been trained to the extent required by state statute or local ordinance; 


3. Who has the legal authority and responsibility to engage in the prevention, control 


or extinguishment of a fire of any type; and 


4. Who performs activities which are required for, and directly concerned with, the 


prevention, control or extinguishment of fires, including such incidental non-


firefighting functions as housekeeping, equipment maintenance, lecturing, 


attending community fire drills, and inspecting homes and schools for fire 


hazards. 


 


An employee engaged in fire protection activity includes ―a firefighter, paramedic, 


emergency medical technician, rescue worker, ambulance personnel, or hazardous 


materials worker, who—(1) is trained in fire suppression, has the legal authority and 


responsibility to engage in fire suppression, and is employed by a fire department of a 


municipality, county, fire district, or State; and (2) is engaged in the prevention, control, 


and extinguishment of fires or response to emergency situations where life, property, or 


the environment is at risk‖  29 C.F.R. § 553.210. 


 


Public employees who do NOT qualify for the exemption under state or federal law (and 


who WOULD be entitled to overtime) include ―civilian‖ employees of a fire department, 


fire district, or forestry service who engage in such support activities as those performed 


by dispatchers, alarm operators, apparatus and equipment repair and maintenance 


workers, camp cooks, clerks, stenographers, etc.  OAR 839-020-0220(2); 29 C.F.R. § 


553.210. 
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Although not entitled to overtime for hours worked in excess of 40 in a work week, 


employees of a public agency must still be paid for certain overtime hours (or be 


provided compensatory time off) under separate state and federal laws: 


Oregon law requires fire departments employing fewer than four firefighters to pay 


overtime for any week in which a firefighter works more than 72 hours.  Fire departments 


that employ four or more firefighters must pay overtime anytime a firefighter works more 


than 56 hours in a week.  The fire department may average the hours worked per week 


over each quarter of its fiscal year for the purpose of calculating overtime. 


ORS 652.060(1). 


 


In addition, Oregon law requires that firefighters be allowed 48 consecutive hours off 


duty during each seven-day period.  Each seven-day period is understood to be any seven 


consecutive days without regard to an established work week.  ORS 652.070. 


 


Oregon law requires employers to include vacation and sick leave hours taken along with 


hours worked for the purpose of calculating overtime hours.  However, if the firefighter 


agrees, fire department employers having four or more firefighters may pay straight time 


wages for hours in a week when an employee is replacing another on authorized leave or 


filling a vacancy temporarily, provided the employee’s decision to fill the vacancy is 


freely made.  ORS 652.070, 652.080. 


 


Under federal law, Federal law requires an employer having five or more firefighting 


protection employees to pay those employees at one and one-half times their regular rates 


for all hours worked over 53 in a week.  The employer may average the hours worked 


over periods longer than a week but not over more than a four-week period.  See the chart 


below for the maximum hours for each possible length of the work period for fire 


protection activities.  29 U.S.C. § 213(b)(20). 


 


Employers must apply the state or federal standard which is most beneficial to the 


employee. 


 


Law enforcement 


Exempt public employees employed in law enforcement activities include any 


employee who is a uniformed or plainclothed member of a body of officers and 


subordinates  


1. Who are empowered by state statute or local ordinance to enforce laws designed 


to maintain public peace and order and to protect both life and property from 


accidental or willful injury, and to prevent and detect crimes and: 


2. Who has the power to arrest; and 


3. Who is presently undergoing or has undergone or will undergo on-the-job training 


and/or a course of instruction and study which typically includes physical 


training, self-defense, firearm proficiency, criminal and civil law principles, 


investigation and law enforcement techniques, community relations, medical aid 


and ethics. 
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In addition, rescue and ambulance service personnel of a public agency (again, NOT 


private contractors) are exempt from overtime if their services are substantially related to 


firefighting or law enforcement activities in that: 


1. The ambulance and rescue service employees have received training in the rescue 


of fire, crime, and accident victims or firefighters or law enforcement personnel 


injured in the performance of their respective duties; and  


2. The ambulance and rescue service employees are regularly dispatched to fires, 


crime scenes, riots, natural disasters and accidents.  


 


Security personnel in public correctional institutions also qualify for the exemption from 


overtime. 


 


Employees who do not perform the duties listed above do NOT qualify for the exemption 


and must be paid overtime.  Such employees could include: 


 Building inspectors; 


 Animal control personnel; 


 Sanitarians; 


 Civilian traffic employees; 


 Civilian parking checkers; 


 Wage and hour compliance officers; 


 Tax compliance officers; 


 Coal miners; or 


 Building guards. 


 


The federal exemption to overtime applies only to employees of public agencies 


employing less than 5 employees in law enforcement and requires an employer having 


five or more law enforcement employees to pay those employees at one and one-half 


times their regular rate for hours worked over 43 in a week or 171 in a 28-day period.  


The employer may average the hours worked over periods longer than a week but not 


over more than a four-week period. 29 U.S.C. 213(b)(20). 


 


The following table summarizes the maximum hours and overtime provisions for fire and 


law enforcement employees under federal law.  Overtime compensation, premium pay, or 


comp time is required for all hours worked in excess of the listed maximum hours 


standard. 
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Work Days 
Maximum Fire 


Protection Hours 


Maximum Law 


Enforcement Hours 


28 212 171 


27 204 165 


26 197 159 


25 188 153 


24 182 147 


23 174 141 


22 167 134 


21 159 128 


20 151 122 


19 144 116 


18 136 110 


17 129 104 


16 121 98 


15 114 92 


14 106 86 


13 98 79 


12 91 73 


11 83 67 


10 76 61 


9 68 55 


8 61 49 


7 53 43 


 


29 C.F.R. § 553.230 
   


SLG-3. Employees of a people’s utility 
district organized under ORS 261 


Oregon law Federal law 


MW OT MW OT 


 √   


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for public employees of a people’s utility district organized under 


ORS 261.  ORS 653.269(4). 


 


NOTE:  Federal law affirmatively covers ―political subdivisions‖ of a state and does not 


provide a specific exemption from overtime for employees of people’s utility district.   
   


SLG-4. Irrigation system district 
employees 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for public employees of an irrigation system district.  


ORS 653.269(2). 


 


Under federal law there is an exemption from overtime for employment in connection 


with the operation or maintenance of ditches, canals, reservoirs, or waterways, that are 
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not owned or operated for profit, that are used exclusively for supply and storing water at 


least 90% of which was utilized for agricultural purposes in the preceding calendar year.  


29 U.S.C. § 213(b)(12). 
   


SLG-5. Salaried executive, administrative 
or professional employees  


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for public employees because of the executive, supervisory, 


administrative or professional nature of their work.  ORS 653.269(5)(a); 


OAR 839-020-0320 to -0350. 


 


These exemptions differ from the exemptions available to private employers in only a 


few details.  The significant differences are: 


1. Oregon rules require that no more that 20 percent of the exempt employee’s 


duties entail activities which are not directly and closely related to his or her 


primary duty. 


 


2. The exception to this rule is that in the case of an employee of a retail or service 


establishment, the employee’s work in activities not directly and closely related to 


his or her primary duty must be less than 40 percent.  


 


3. Deductions may be made from the payment of a salaried exempt employee for 


absences due to a budget-required furlough. 


 


The federal requirement as to a minimum salary of $455 per week remains the more 


beneficial provision regarding the salary basis required for the so called ―white collar‖ 


exemptions, however, certain professional employees of a public agency need not be 


paid a salary under both federal and state law.  These employees include lawyers, doctors 


and teachers when such individuals hold a valid license or certificate for such work and 


are actually engaged in the work of a lawyer, doctor or teacher.  OAR 839-020-


0320(4)(e); 29 C.F.R. § 541.600(e).  
   


SLG-6. Collective bargaining agreement 
waiving overtime 


Oregon law Federal law 


MW OT MW OT 


 √   


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for public employees who are subject to a collective bargaining 


agreement (CBA) that specifically waives the requirements (which pertain to overtime) 


of ORS 653.268.  ORS 653.269(5)(b). 


 


Under federal law, parties to a CBA may not negotiate provisions that waive employees’ 


statutory rights.  Under federal law, however, overtime provisions may be modified such 


that: 
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1. Overtime is not due under the terms of a CBA which provides that no employee 


shall be employed more than 1,040 hours during any period of 26 consecutive 


weeks; or  


 


2. Overtime is not due under the terms of a CBA which provides that during a 


specified period of 52 consecutive weeks the employee shall be employed not 


more than 2,240 hours and shall be guaranteed not less than 1,840 (or not less 


than forty-six weeks at the normal number of hours worked per week, but not less 


than thirty hours per week) and not more than 2080 hours of employment for 


which he or she shall receive compensation for all hours guaranteed or worked 


and for all hours in excess of the guaranty which are also in excess of 40 in a 


work week or 2,080 in the period at a rate not less than one and one-half times the 


regular rate at which he is employed. 
   


SLG-7. Employees of hospitals, etc., who 
are paid on the “8 and 80” rule 


Oregon law Federal law 


MW OT MW OT 


 √  √ 


Oregon law provides a specific exemption from the overtime requirements of the 


minimum wage law for employees of a public employer engaged in the operation of a 


hospital or institution for the care of the sick, aged or mentally ill provided the same 


alternative work period for calculating the number of overtime hours by private 


employers of such institutions is used.  ORS 653.269(6); OAR 839-020-0125(2)(d)   


 


Under this exemption, the qualifying employer may use a work period of 14 consecutive 


days (in place of the usual 40 hour work week) provided that employees are paid for 


overtime for any hours worked excess of eight in a day and for any hours worked in 


excess of 80 in the work period.  The arrangement is often referred to as the ―8 and 80 


Rule‖ for computing overtime hours worked.  29 U.S.C. § 207(j).   


 


In order for a hospital or qualifying care facility to compensate overtime hours worked 


using a 14-day work period, the employee and employer must have agreed to such an 


arrangement prior to the performance of any work.   


 


In addition, the agreement must provide that overtime will be paid on a daily basis for all 


hours worked over eight in a day as well as for hours worked over 80 in the 14-day work 


period.  The agreement must also state the time and day of the week that the 14-day 


period begins and must be noted in the employer’s records. 


 


To compute the number of overtime hours in a work period where an employee has 


worked more than 80 hours and has also exceeded 8 hours in one or more days, an 


employer must add up the number of daily overtime hours and the number of bi-weekly 


overtime hours and pay the greater of the two. 


 


NOTE:  There are specific provisions regarding the amount of overtime that may be 


required for certain health care workers that are enforced by the Health Division of the 


Department of Human Services.  ORS 441.166 prohibits a hospital from requiring a 


registered nurse to work more than two hours beyond a regularly scheduled shift and 
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more than 16 hours in a 24-hour time period except under certain emergency 


circumstances.  BOLI does not enforce these maximum overtime provisions.  Employers 


may direct any inquiries pertaining to maximum hours of work for nurses to the 


Department of Human Services, Health Services, Health Care Licensure & Certification 


Section at 971-673-0540. 


 


ORS 441.178 prohibits hospitals from retaliating against nursing staff who report 


violations of these maximum overtime provisions or other unsafe conditions, and gives 


enforcement authority to BOLI to investigate any reported retaliation under the 


―whistleblowing‖ provisions of the civil rights law.  Questions about retaliation for 


reporting unsafe conditions in hospitals, including overtime violations, should be referred 


to the BOLI’s Civil Rights Division at 971-673-0764. 
   


SLG-8. Active duty by members of the 
state militia  


Oregon law Federal law 


MW OT MW OT 


 √   


Oregon law excludes members of the state organized militia on active duty from the 


overtime requirements of ORS 653.268.  Under ORS 399.75 such individuals are 


excluded from the application of definitions to term like ―public employee‖ at 


ORS 243.650.  ORS 653.269(7). 


 


NOTE:  Federal law does not provide a similar exemption.  Competent legal advice 


should be sought prior to determining that federal overtime requirements do not apply. 
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ORS 670.600, 3 


Outside salespeople, 19, 26 


Overtime 


Hospitals, 80 


P 


People’s utility districts, 74, 78 
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R 
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Recreational / amusement employees in 
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To Our Readers:


This book was prepared as a general summary and teaching guide. It is not intended as legal advice. 
Although we have attempted to summarize and explain the most important regulations in OFLA, 
FMLA, and Leave for Victims of Domestic Violence, Sexual Assault or Stalking, the sheer volume of 
statutes and regulations makes it literally impossible to mention and adequately describe all of them. 
Those seeking legal advice should contact an attorney.


All the statutes and regulations referred to in this handbook can easily be accessed on the internet. 
Because of the widespread availability of computers in even the smallest communities in Oregon, 
because the laws are subject to amendment, and to conserve resources, we have chosen not to print 
the approximately 150 pages that they would otherwise fill. To find laws and administrative rules 
related to OFLA or the Leave for Victims of Domestic Violence, Sexual Assault or Stalking on the 
internet, go to BOLI’s website at http://www.oregon.gov/BOLI/. To find laws and regulations related 
to FMLA on the internet, go to U.S. Department of Labor’s website at www.dol.gov. You can also 
download DOL’s prototype medical verification forms at that website in the “Forms” section.


Proceeds from the sale of this handbook support the Technical Assistance for Employers Program, a 
self-supporting program that receives little taxpayer funding.
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Contact the Bureau of Labor and Industries at http//www.oregon.gov/boli


BOLI OFFICE ADDRESS PHONE


Portland
800 NE Oregon Street 
Suite 1045 
Portland, Oregon 97232-2180


971-673-0761/971-673-0762 (fax)
800-735-2900 (TTY) 
Option 2 Wage & Hour 
Option 3 Civil Rights 
Option 4 Apprenticeship 
Option 5 Technical Assistance  
for Employers


Eugene
1400 Executive Parkway Suite 200  
Eugene, Oregon 97401 541-686-7623/541-686-7980 (fax)


Pendleton
1327 SE 3rd Street,  
P.O. Box 459  
Pendleton, Oregon 97801


541-276-7884/541-276-5767 (fax)


Salem
3865 Wolverine Street NE Suite E-1  
Salem, Oregon  
97305-1268


503-378-3292/503-373-7636 (fax) 


OREGON BUREAU OF LABOR AND INDUSTRIES


Civil Rights	 Wage & Hour	 Apprenticeship & 
	Division 	 Division	 Training Division


Technical Assistance For Employers
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OVERVIEW OF LEAVE LAWS


Leave Laws Basics
The Oregon Family Leave Act (OFLA), enacted by the Oregon Legislature in 1995, and the federal 
Family and Medical Leave Act (FMLA), enacted by Congress in 1993, each requires employers to 
provide eligible employees up to 12 weeks of protected leave during a leave year in certain qualifying 
situations. 


These laws set guidelines for employers and workers in the granting and taking of leave. Both OFLA 
and FMLA define various types of qualified absences and provide safeguards for employees who use 
protected leave.


Employers may not treat OFLA or FMLA leaves as unexcused absences or disciplinary incidents 
under attendance policies, and employees have reinstatement rights when their protected leave ends.


OFLA is enforced by the Civil Rights Division of the Bureau of Labor and Industries (BOLI). 
FMLA is regulated by the U.S. Department of Labor, Wage and Hour Division. Each of these 
agencies has adopted regulations for compliance and enforcement purposes.


This handbook is intended to help Oregon employers comply with both state and federal family leave 
requirements and avoid potential liability for violations.


History of Family Leave Laws in Oregon
Before 1988, neither Oregon nor federal law required employers to give employees time off for family 
medical leave. So long as employers had nondiscriminatory policies and followed nondiscriminatory 
practices, they were free to decide when and if they would grant leave. As a result, workers were 
treated differently, depending on their employer’s policies and practices, and many were terminated.


In 1987, the Oregon Legislature recognized that parents needed the right to develop strong family 
bonds without fear of job loss or the sacrifice of employment opportunities and enacted the Parental 
Leave Law (effective January 1, 1988). This law required larger employers to give workers time off to 
care for a newborn or newly adopted child.


In 1989, the Legislature passed a second leave law that required employers to allow pregnant workers 
to transfer to less strenuous jobs or to take time off during a pregnancy, if medically necessary. In 1991, 
the Legislature passed the Family Medical Leave Law that gave workers job-protected leave to care 
for health conditions of family members.


In 1993, the federal government adopted the Family and Medical Leave Act (FMLA).  
FMLA adopted many of the components of Oregon’s leave laws.
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Oregon Leave Laws Streamlined in 1995
In 1995, the Oregon Legislature made statutory changes simplifying the laws to reduce the 
administrative burden on employers who were covered by all of the separate leave laws. To accomplish 
this, the Legislature repealed Oregon’s parental leave, pregnancy leave and family medical leave laws 
and adopted the Oregon Family Leave Act (OFLA). 


Changes in the Leave Laws in the 21st Century
The 2007 Oregon Legislature further amended the Oregon Family Leave Act (OFLA) that:
n created new provisions relating to the usage of paid sick leave for employees taking family leave;
n �redefined Oregon family leave to exclude leave taken by an employee unable to work because of a 


disabling compensable injury under workers compensation law;
n �expanded OFLA’s definition of “family member” to include grandparent, grandchild, and two 


individuals of the same sex who have received a Certificate of Registered Domestic Partnership 
from the State of Oregon.


n �codified BOLI’s administrative rule that prohibits discrimination and retaliation against employees 
using OFLA leave.


In 2007, the Oregon legislature passed the Oregon Victims of Certain Crimes Leave Act 
(“OVCCLA”) which provides employees with protected time off work to deal with real life events 
arising from acts of domestic violence, sexual assault or stalking. In 2009 additional requirements were 
added regarding reasonable safety accommodations and the title changed to Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking. 


The National Defense Authorization Act for 2008 (NDAA), Public Law 110-181, was enacted 
January 28, 2008. Section 585(a) of the NDAA amended the FMLA to give eligible employees 
working for covered employers important new leave rights related to military service.


On February 11, 2008, the U.S. Department of Labor’s Employment Standards Administration/
Wage and Hour Division proposed extensive revisions to its regulations implementing the Family 
and Medical Leave Act of 1993. Those regulations, as modified based on public comments, went into 
effect on January 16, 2009.


The 2009 Oregon Legislature added the Oregon Military Family Leave Act (OMFLA).


Federal and State Law Comparisons
Both OFLA and FMLA provide time off for the serious health conditions of employees or their 
family members, or for the birth, adoption or foster care placement of a child. Both laws provide leave 
time to pregnant employees for prenatal and postnatal care. Both give eligible employees the right to 
take up to 12 weeks of family leave per year.


OFLA and FMLA also differ in important ways that are described in detail later in this handbook. 
A few notable differences include:


n �Due to a recent change in federal law, FMLA now permits an eligible employee to take a combined 
total of 26 workweeks of leave during a single 12-month period to care for a family member who is 
serving in the military and has a serious injury or illness incurred in the line of duty while on active 
duty.
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n �FMLA allows leave for any “qualifying exigency” occurring because an employee’s spouse, son, 
daughter or parent is on active duty in the military or has been notified of an impending call to 
active duty status in support of a contingency operation.


n �OFLA allows a covered employee up to 14 calendar days of leave for the impending call or order to 
active duty of a spouse or domestic partner.


n �OFLA entitles a pregnant employee to 12 weeks of leave for pregnancy-related disabilities and an 
additional 12 weeks for any OFLA purpose.


n �Under OFLA, any employee who takes a full 12 weeks of parental leave (leave to care for and bond 
with a new child) may also use an additional 12 weeks of “sick child leave” for the child’s non-
serious health condition requiring home care.


OFLA and FMLA differ in many other ways, including the number of employees required for 
coverage, the length of employment required for eligibility, the definition of covered family members, 
the requirement for written designation of leave, and the statute of limitations periods.


Despite these differences, the Oregon Legislature has expressly stated its intent that OFLA be as 
similar to FMLA as possible. ORS 659A.186 provides that OFLA “shall be construed to the extent 
possible in a manner that is consistent with any similar provisions” of FMLA. Oregon law also states 
that OFLA leave must be taken concurrently with any leave taken under FMLA.


Still, the differences between OFLA and FMLA can be complex for employers covered by both laws 
when tracking family leave. In some cases, depending upon the amount of hours worked and time 
period employed, an employee may be eligible under one law but not the other. In other cases, the 
type of leave taken may be covered under one law but not the other. For example, OFLA allows sick 
child leave, but not leave for “qualifying exigencies” related to family members in the military, whereas 
FMLA does not provide for sick child leave, but allows leave for such “qualifying exigencies.” In those 
cases, OFLA and FMLA leave runs separately and the employee may be entitled to more than  
12 weeks of protected leave in a single year. See the OFLA regulations at OAR 839-009-0220(1), 
stating that FMLA leave will count as OFLA leave only if the employee is eligible for OFLA leave. 


How to Use This Handbook
This handbook is divided into major topics related to family leave. Each section contains charts 
comparing OFLA and FMLA requirements and includes discussions about the relationship between 
the two laws.


Each section also contains answers to commonly asked questions in the form of employer and 
employee queries.


Practice tips are included to aid employers in applying the laws.


Samples of applicable forms also are provided to assist in tracking and administering OFLA and 
FMLA leave.


Throughout the sections of this handbook, you will find citations to the relevant sections of the 
Oregon Revised Statutes (ORS), Oregon Administrative Rules (OAR), and Code of Federal 
Regulations (CFR). 
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SECTION 1


COVERAGE


Which Employers are Covered by OFLA and FMLA? 
	
Which Employees are Eligible for OFLA and FMLA?	
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Employers Covered by OFLA and FMLA


EMPLOYERS COVERED BY OFLA EMPLOYERS COVERED BY FMLA


Employers with 25 or more employees 
in Oregon during each working day of 
20 or more calendar workweeks in the 
year in which leave will be taken or in the 
preceding year. 


Employers with 50 or more employees in 
the country for each working day during 
each of 20 or more workweeks in the 
current or preceding calendar year.


ORS 659A.153(1),  
OAR 839-009-0210(3) 29 CFR Sec. 825.104


Practice Tips:
n �As noted in the preceding chart, the federal law has a 50-employee threshold, but state law requires 


only that the employer employ at least 25 people in Oregon. Employers meeting both coverage 
standards are subject to both state and federal laws. When “dual coverage” exists, the employer must 
track both OFLA and FMLA. Whenever the laws differ, the employer must apply the standard 
most beneficial to the employee.


n �Employers with 25 to 49 employees need only comply with OFLA. However, those employers 
should still have a basic understanding of FMLA, since, to the extent possible, OFLA must be 
construed consistently with FMLA provisions. ORS 659A.186.


n �Employers with fewer than 25 employees are covered by neither law and may determine their 
own policies as to when and how to grant leave, provided those policies are administered in a 
nondiscriminatory manner.


n �When determining coverage, count full-time and part-time employees on the payroll, employees on 
paid or unpaid leave, and leased or temporary employees.


Example 1: The Conifer Corporation has 22 full-time employees, 10 part-time employees, and
3 temporary office assistants, all working in Oregon. Conifer also has 5 employees in Washington and 
5 employees in California. Conifer is covered by OFLA, since it has 35 Oregon employees. Conifer is 
not covered by FMLA, since it has only 45 employees in the country.


Example 2: Redwoods, Inc. has 20 full-time, year-round employees in Portland, Oregon and 80 full-
time, year-round employees in Portland, Maine. Redwoods is not covered by OFLA, since it has fewer 
than 25 employees within Oregon. Redwoods is covered by FMLA since it has at least 50 employees 
in the country. 


Example 3: Cedar Street Engineering has 75 employees in Salem, Oregon. Cedar Street is covered by 
both OFLA and FMLA.


n �When two employers share common ownership or management or have interrelated operations, 
they may meet the “integrated employer” test, in which case employees of both entities should be 
counted for coverage purposes. 29 CFR §825.104(c)(2).
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n �When two employers exercise some control over the work of an employee, the businesses may 
be “joint employers,” in which case each employer should count the employee when determining 
coverage. 29 CFR §825.106.


n �Public (government) agencies and private elementary and secondary schools are FMLA-covered 
employers regardless of the number of employees employed. 29 CFR §825.104(a), §825.108.


EMPLOYER QUERY: SMALL EMPLOYERS


SMALLER FIRM NOT SUBJECT TO LEAVE LAWS MAY DETERMINE ITS OWN POLICY


QUESTION: My wife is an attorney at a Portland law firm that has 14 employees. One of her colleagues is 
pregnant and wants to take four weeks of leave when the baby comes, but her request has been denied. Doesn’t 
this employee, who has worked full-time for the firm for several years, have the right to take pregnancy leave?


ANSWER: Not necessarily. Because your wife’s law firm only employs 14 people, it is not a covered 
employer under the Oregon Family Leave Act (OFLA) or the federal Family and Medical Leave Act 
(FMLA). This employer’s policy, not the leave laws, will determine when employees are entitled to 
leaves of absence.


A small organization not covered under OFLA or FMLA is free to set its own leave rules, as long 
as it applies those rules in a non-discriminatory manner. For example, if a firm grants several weeks 
of leave to a male employee with a broken ankle, it should also grant a similar amount of leave to a 
woman who is temporarily incapacitated during pregnancy or after childbirth. Otherwise, the firm 
could be liable for pregnancy or sex discrimination. In addition, if an employee suffered an on-the-
job injury or developed a disability covered under the Americans with Disabilities Act (ADA), the 
employer might have to grant leave under those laws. That will be discussed later in this handbook.


If your wife’s employer were subject to OFLA or FMLA, then a long-term employee like the one you 
describe would be entitled to 12 weeks of job-protected leave for various qualifying events, including 
pregnancy disability and parental leave (time for bonding with a new child).


In fact, under OFLA, a woman who uses pregnancy disability leave is entitled to 12 additional weeks 
of OFLA leave in the same leave year, which could be taken for parental leave or another qualifying 
event, such as the serious health condition of a family member.


EMPLOYER QUERY: TEMPORARY EMPLOYEES


TEMPORARY EMPLOYEES ARE COUNTED IN DETERMINING LEAVE LAWS COVERAGE


QUESTION: Do we count temporary or leased employees in determining whether our company is covered 
under OFLA or FMLA?


ANSWER: FMLA requires employers to count temporary or leased employees along with the 
employer’s regular employees to determine whether the employer is covered. For example, an employer 
with 35 regular employees and 15 temporary/leased employees is covered because the employer has 
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a total of 50 employees. Generally, the agency that placed the temporary employee is treated as the 
primary employer and must provide leave and reinstate the employee.


The secondary employer, generally the employer with which the temporary employee is placed, is 
required to accept the employee returning from leave if the secondary employer is still contracting 
with the placement agency. For example, if the primary employer chooses to place the employee 
returning from leave with the secondary employer, the secondary employer must reinstate the 
employee. 29 CFR §825.106.


Additionally, the secondary employer is prohibited from discriminating against an employee for 
exercising rights under the law.


OFLA does not specifically address the issue of temporary or leased workers but states that the Act 
shall be construed to the extent possible in a manner consistent with any similar provisions of the 
federal law. In most cases, temporary/leased workers are considered jointly employed by the placement 
agency and the client employer, and the FMLA requirements apply.


 
Employees Eligible for OFLA and FMLA Leave


EMPLOYEES ELIGIBLE FOR OFLA EMPLOYEES ELIGIBLE FOR FMLA


Employee must have worked for a covered 
employer for a period of 180 calendar 
days immediately preceding the date 
leave begins; and


Employee must have worked for a covered 
employer for a total of at least 12 months 
(not necessarily consecutive); and


Employee must have worked an average 
of 25 hours per week during the 180-day 
period, unless the leave is to care for a 
newborn child or newly placed adoptive 
or foster child (“parental leave”).


Employee must have worked for at least 
1,250 hours during the 12 month period 
immediately preceding the leave; and


For OMFLA only, the employee must 
work for the employer for an average of 
at least 20 hours per week and there is no 
180-day requirement.


Employer must have 50 or more 
employees within 75 miles of the 
employee’s worksite.


ORS 659A.156, OAR 839-009-0210(6), 
OAR 839-009-0380(5) 29 CFR §825.110


 
Example 1: For the past 5 months, Kent has worked 65 hours per week for Maple Tree Manor, a 
Portland-based business. Despite working long hours, Kent is ineligible at this time for either OFLA 
or FMLA leave, since he has been employed there for fewer than 180 days.


Note: The length of service will not apply if the leave is for Oregon Military Family Leave. If the 
employee works for the employer for an average of at least 20 hours per week, the employee is eligible 
for OMFLA.
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Example 2: Patricia has worked full-time for Maple Tree Manor over the past three years. Maple Tree 
has 80 employees in Portland and 10 employees in Medford. Patricia works in Medford. Maple Tree 
is a covered employer under OFLA and FMLA because it employs 90 persons in Oregon. Patricia is 
eligible for OFLA but ineligible for FMLA, because there are not 50 Maple Tree employees within a 
75-mile radius of her worksite.


Example 3: Henry has worked for Maple Tree Manor for the past seven years, but works only 12 hours 
per week. Henry has just adopted a 6-year-old boy and announces his intention to take 12 weeks of 
parental leave to bond with the new child. Because of his particular part-time schedule, Henry is not 
eligible for FMLA leave. Although he would be ineligible for other types of OFLA leave (e.g., serious 
health condition leave or sick child leave), he is eligible for 12 weeks of OFLA parental leave because 
OFLA does not require an employee to meet any hourly threshold for parental leave eligibility.


Example 4: Dave has worked for Maple Street Manor as a full-time employee for the past two years. 
Dave meets the eligibility criteria under both OFLA and FMLA and has a 12-week leave entitlement 
under both Oregon and federal law.


The OFLA/FMLA Eligibility Gap 


An employee who has worked at least 180 days but fewer than 12 months may be OFLA-eligible but 
is not FMLA-eligible. OFLA leave taken by such an employee in the “eligibility gap” does not reduce 
the employee’s potential FMLA entitlement. If the employee becomes eligible for FMLA later in 
the same leave year, the employee could be entitled to up to 12 weeks of additional FMLA leave if a 
qualifying situation arises.


Example: Mark has worked full-time for a restaurant for a total of 8 months. He uses 12 weeks of 
OFLA leave to care for his wife, who has a serious health condition. Mark then returns to work on 
a full-time basis. He may take up to 12 weeks of FMLA leave later in the same leave year, provided 
that (1) he has worked for the restaurant a total of 12 months; (2) he has worked 1,250 hours in the 
12-month period preceding the new leave date; and (3) the restaurant employs at least 50 persons 
within a 75 mile radius of Mark’s worksite.


EMPLOYER QUERY: ELIGIBILITY OF TEMPORARY EMPLOYEES


SAME MINIMUM WORK REQUIREMENTS APPLY TO TEMPORARY EMPLOYEES


QUESTION: Is a temporary employee entitled to take OFLA or FMLA leave?


ANSWER: Yes, provided the individual meets the normal eligibility standards. Temporary employees 
must meet the criteria established under OFLA and FMLA for all employees. For instance, a 
temporary employee working an average of 25 hours per week but employed only 160 days would not 
be entitled to protected leave under OFLA or FMLA.
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EMPLOYER QUERY: BREAK IN SERVICE


EMPLOYMENT PERIOD NEED NOT ALWAYS BE CONTINUOUS FOR ELIGIBILITY


QUESTION: How should an employer count the 12-month FMLA or 180-day OFLA employment 
requirement if the employee has had a break in service?


ANSWER: FMLA states that the 12 months of employment need not be consecutive months. If the 
employee’s name was on the payroll for any part of a week, the week counts as a week of employment, 
including periods of paid or unpaid leave. A temporary or regular employee with a total of 12 months 
of employment qualifies for FMLA leave, provided the individual has also worked 1,250 hours during 
the one-year period immediately preceding the leave. Employment prior to a break in service of  
7 years or more need not be counted in determining whether the employee has been employed by the 
employer for at least 12 months. Employment periods preceding a break in service of more than  
7 years must be counted in determining whether the employee has been employed by the employer for 
at least 12 months when the break is due to military service or there is a written agreement, including 
a collective bargaining agreement. Employers may voluntarily consider employment prior to a 
continuous break in service of more than 7 years for this purpose.


OFLA requires that an employee be employed for the 180-day calendar period immediately preceding 
the date on which the leave begins, so a break in service could disqualify certain employees from 
OFLA eligibility. Employees with fewer than 180 days of employment immediately preceding their 
leave are ineligible under OFLA.


However, the 180-day rule does not require an employee to have worked on each of the 180 days, but 
merely requires that the individual be considered an employee during that period. Thus, even if your 
employee takes two weeks of accrued vacation or leave without pay during the 180 days preceding his 
OFLA leave, he was still “employed” during that time and will qualify for OFLA leave, as long as his 
weekly hours still average 25 or more for the period.


EMPLOYER QUERY: PREGNANCY OF NEW EMPLOYEE


LEAVE ELIGIBILITY DEPENDS ON EMPLOYMENT PERIOD AND HOURS WORKED


QUESTION: A full-time employee who we hired five months ago is requesting leave under the Oregon 
Family Leave Act and the federal Family and Medical Leave Act based on difficulties with her pregnancy 
and doctor’s orders that she be on bed rest. We know that she is not yet eligible for OFLA or FMLA leave, but 
we intend to grant her some leave without pay according to our company policy. Once she has been employed 
for 180 days, are we then required to offer her full eligibility under OFLA and FMLA?


ANSWER: If you grant the employee’s request for leave at this time, she will probably qualify for 
protection under OFLA once she reaches the 180-day mark in her employment with you, but she 
won’t qualify for protection under FMLA at that point.


Organizations that employ 25 or more employees in Oregon are covered by OFLA, and organizations 
that employ 50 or more employees in the U.S. are covered by FMLA. Employees become eligible 
for up to 12 weeks of protected leave — and more, in some cases — based on the length of their 
employment and the number of hours they work.
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Under OFLA, your employee is credited with a 12-week leave entitlement if she has been employed 
with you for the 180-day calendar period immediately preceding the leave and has worked an average 
of at least 25 hours per week during the same period. This eligibility rule applies to leave taken for her 
own serious health condition (or pregnancy disability), for the serious health condition of her family 
member, or for a sick child with a non-serious health condition requiring home care.


The eligibility rule for OFLA parental leave, time to bond with and care for a new child, is less 
stringent, requiring only the 180-day period of employment and no minimum number of hours 
worked.


In order to be eligible under FMLA, an employee must have been employed with you for a total 
of 12 months and must have worked at least 1,250 hours during the 12-month period immediately 
preceding the leave.


Since your employee has been with you only five months, she does not currently qualify for leave 
under either OFLA or FMLA. Thus, your decision to grant her leave will depend upon your own 
policy and Oregon and federal laws requiring that pregnancy not be treated differently than any other 
temporary disability. 


Since the employee is not yet eligible for either OFLA or FMLA, the leave you grant her now cannot 
be applied “in advance” towards her eventual OFLA/FMLA entitlement. However, that leave will 
count towards the employee’s period of employment with you. And once she reaches 180 days of 
employment, she will become eligible for OFLA leave, provided that she has worked an average of  
25 hours per week during the period. Since you indicate the employee has already worked full-time 
for five months she will certainly meet that hourly threshold. If she takes parental leave, she is eligible 
regardless of whether she meets the 25 hour threshold.


Since she has not been employed with you for 12 months, she does not have FMLA protections, such 
as the right to continuation of group health insurance during the leave. 


Once eligible under OFLA, your employee is entitled to take 12 weeks off for her pregnancy disability 
and has reinstatement rights to her original job. If she uses the entire 12 weeks of leave for her 
pregnancy disability, under Oregon law, she is allowed an additional 12 weeks off for parental leave 
after the birth of her baby, or for any other OFLA related purpose during the same one year period. 
If she takes the additional 12 weeks off as parental leave within the one year period, she is further 
entitled to another 12 weeks of “sick child” leave within the same period.


EMPLOYER QUERY: UNIFORMED SERVICES LEAVE


EMPLOYEE’S LEAVE TIME TO SERVE IN THE OREGON AIR NATIONAL GUARD COUNTS 
TOWARDS OFLA, FMLA ELIGIBILITY


QUESTION: We have an employee who was called to Oregon Air National Guard duty for five months. 
He has now returned to work but has a qualifying family leave situation — a father with a serious health 
condition. We are granting paid sick leave so he can care for his ill father but we are unsure if we should 
also be tracking this absence as OFLA or FMLA leave. Do we count the time on military leave when 
determining eligibility for family leave
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ANSWER: Yes. The federal Uniformed Services Employment and Reemployment Rights Act 
(USERRA), enacted in 1994, gives your employee job security and reemployment rights when he is 
called up for military training or service. The “uniformed services” include the following:
n �Army, Navy, Marine Corps, Air Force, or Coast Guard,
n �Army Reserve, Naval Reserve, Marine Corps Reserve, Air Force Reserve, or Coast Guard Reserve,
n �Army National Guard or Air National Guard,
n �Commissioned Corps of the Public Health Service, and
n �Any other category of persons designated by the President in time of war or national emergency.
38 U.S.C. Sec. 4303 (13) & (16)


Under the USERRA, employees on military duty are entitled to accrue seniority and certain benefits 
as if they had remained continuously employed. 


Normally, when counting work hours for family leave eligibility, employers are required to use the test 
for “hours worked” under the Fair Labor Standards Act, which means that you would only count the 
hours an employee actually performed work for you and not paid sick leave, vacation leave, personal 
time off or other leaves of absence.


However, the U.S. Department of Labor has taken the position that, when determining eligibility 
under the federal Family and Medical Leave Act, employers must count the hours an employee would 
have worked but for serving in the military. The Bureau of Labor and Industries is following the same 
interpretation with respect to OFLA.


This means that, even though your employee was out for an extended period of time, he could still be 
eligible for OFLA and FMLA leave upon his return to work, depending on what his work schedule 
would have been had he not been on military duty. OFLA requires an employee to have worked an 
average of 25 hours per week in the 180 days immediately preceding the leave, and the federal law 
requires 1,250 hours of work in the preceding 12-month period.


Even if the employee does not meet these eligibility standards, you might have to allow him to use 
his paid sick leave to care for his father if he has accrued that benefit and if you allow it for similarly 
situated employees who take non-military personal leaves of absence. Otherwise, you may face a claim of 
discrimination based on the employee’s military leave.


EMPLOYER QUERY: 75-MILE RADIUS RULE


EMPLOYEES AT SMALL, REMOTE WORKSITES WILL NOT BE FMLA-ELIGIBLE


QUESTION: FMLA limits eligibility to those employees who work at a site with at least 50 employees within a 
75-mile radius. What if the employee has no official fixed worksite? And is there a similar rule under Oregon law?


ANSWER: For employees with no fixed worksite, such as salespersons, truck drivers and construction 
workers, the worksite will generally be the site the employee reports to, or from which the work is assigned. 
For example, a truck driver who lives in Washington, picks up job assignments in Oregon, delivers products 
to other states and reports back to Oregon for more assignments is home-based in Oregon.
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Under FMLA, government agencies, public and private elementary and secondary schools are automatically 
covered employers, regardless of the number of individuals they employ. 29 CFR §825.104(a), 600(b). This 
means that the employer must post the required FMLA notice at its worksites and must include basic 
information about FMLA in any personnel manual or employee handbook. However, individual employees of 
such organizations will not be FMLA-eligible unless they meet the usual requirements for eligibility, including 
the 50-employees-within-75-miles test. Therefore, an employee working at a small, remote location will not be 
entitled to FMLA leave even if the employer is FMLA-covered. 29 CFR §825.110, 600(b).


OFLA requires only that the employer employ a total of 25 employees anywhere in Oregon for coverage, 
and an employee’s eligibility for OFLA leave is based only on the employee’s average weekly work hours and 
period of employment. Therefore, even employees at small, remote locations can become OFLA-eligible if 
the employer employs at least 25 workers within the state.


Reasons for Taking FMLA/OFLA Leave
Eligible employees of covered employers are entitled to take family leave under the following 
circumstances:


OFLA 
QUALIFYING CIRCUMSTANCES


FMLA 
QUALIFYING CIRCUMSTANCES


Employee’s own serious health condition, 
including pregnancy-related conditions


Employee’s own serious health condition, 
including pregnancy-related conditions


Serious health condition of employee’s family 
member, including spouse, parent, biological, 
adopted or foster child, parent-in-law, same-sex 
domestic partner, grandparent, and grandchild


Serious health condition of employee’s family 
member, including spouse, parent, biological, 
adopted or foster child


Newborn, newly adopted or newly placed foster 
child (“parental leave”)


Newborn, newly adopted or newly placed foster 
child (“parental leave”)


Non-serious health condition of a child 
requiring home care (“sick child leave”)


Leave for spouse or same-sex domestic partner 
of a service member called to active duty or 
notified of impending call to active duty, or who 
is on leave from active duty during a period of 
military conflict.


Any “qualifying exigency” arising out of the 
fact that the employee’s family member is on 
active duty in the uniformed services or has 
been notified of an impending call or order to 
active duty status, in support of a contingency 
operation.


An eligible employee who is the family member 
or next of kin of a military service member who 
is recovering from a serious illness or injury 
sustained in line of duty on active duty in the 
uniformed services, is entitled to FMLA leave 
to care for the aforementioned military service 
member.


ORS 659A.150(4), 659A.159,  
OAR 839-009-0210(7), OAR 839-009-0230, 


OAR 839-009-0380


29 CFR 825.12, 29 CFR 825.126, 29 U.S.C. 
2612(a)(1)(A)-(E), 29 U.S.C. 2612 (a)(3)
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Practice tip:
OFLA allows leave in several circumstances not covered by FMLA, including: (1) serious health 
condition of a parent-in-law; (2) serious health condition of a same-sex domestic partner; (3) serious 
health condition of the parent or child of a same-sex domestic partner; (4) serious health condition of 
a grandparent or grandchild; and (5) non-serious health condition of a child (“sick child leave”). An 
eligible employee who takes up to 12 weeks of OFLA leave for one of these purposes does not deplete 
the FMLA 12-week entitlement. If a FMLA-qualifying situation arises during the same leave year 
the employee may take up to an additional 12 weeks of leave. Two examples follow:
n �Cameron, a full-time employee of her company for the past three years, uses 12 weeks of OFLA 


leave to care for her father-in-law, who is hospitalized due to a serious health condition. Later 
during the same leave year, Cameron has an emergency appendectomy and suffers complications 
after surgery. Cameron may use up to 12 weeks of FMLA leave for this purpose, for potentially  
24 weeks of leave during the year.


n �Bill uses a total of 12 weeks of OFLA leave to stay home with his three children on days when they 
miss school due to colds and the flu. During the same leave year, Bill’s wife sustains serious injuries 
in a car accident and is under continuing medical care. If Bill is FMLA-eligible, he is entitled to use 
up to 12 weeks of leave for his wife’s serious health condition.


Basis for Taking Family Leave
Eligible employees are entitled to take job-protected leave for a number of “qualifying” reasons or 
exigencies related to a birth, adoption or an illness of the employee or a family member. These reasons 
are carefully -- and in some cases narrowly -- defined. Understanding both the OFLA and FMLA 
definitions of “family member” and “serious health condition” and the differences between those 
definitions is particularly critical in determining whether or not a request for leave is based on a 


“qualifying” reason.


Note that OFLA’s definition of “family member” is broader than FMLA’s.


Parental Leave for Birth, Adoption or Foster Placement
Under OFLA and FMLA, parents may take family leave to bond with their newborns or their newly 
adopted or newly placed foster children. Employees must take and complete this “parental leave” 
within one year of the date of birth or placement. While most types of family leave may be taken 
intermittently when qualifying events arise, OFLA and FMLA both require the employee to take 
parental leave in one uninterrupted period, unless the employer approves otherwise.  
OAR 839-009-0230(1), 839-009-0240(5), 29 CFR §825.120, §825.202(c).


When employees take leave for adoption or placement, the adopted or foster child must be under the 
age of 18 years, or an adult dependent child incapable of self-care because of some physical or mental 
impairment. OAR 839-009-0210(2), 29 CFR §825.121. 


An employee requesting leave for the placement of a foster child must be a legally recognized foster 
parent or taking part in the legal process to become a foster parent. OAR 839-009-0210(9).


FMLA defines “foster care” as 24-hour care away from the parents when state action is involved in the 
removal of the child from parental custody. 29 CFR §825.122(f ).
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Both mothers and fathers are entitled to leave for birth, adoption or placement of foster children. 
Each parent has an individual 12-week entitlement, but FMLA limits a husband and wife to the 
aggregate of 12 weeks of FMLA leave for parental leave when both spouses work for the same 
covered employer. See the “Length of Leave” section of this handbook for details.  
OAR 839-009-0240, 29 CFR §825.121.


Serious Health Condition Leave
OFLA and FMLA both allow employees to take leave time for their own serious health conditions, 
including pregnancy-related incapacity, as well as for the serious health condition of a covered family 
member. See the “Serious Health Condition” section of this handbook for details on the types of 
illnesses and conditions that qualify for leave.


Family members covered under FMLA


FMLA defines family member to include the employee’s spouse, parent, son or daughter. “Spouse” 
means a husband or wife as recognized under state marriage laws where the employee resides. A 


“parent” is the biological or legal parent or one who is “in loco parentis” (in the place of a parent). 
FMLA defines “son or daughter” as a biological, adopted or foster child, a legal ward, or a child of a 
person standing in loco parentis.


An “in loco parentis” relationship exists when one party has been responsible for day-to-day care and 
financial support of the other. A legal or biological relationship is not necessary.  
ORS 659A.150(4), OAR 839-009-0210(14), 29 CFR §825.122(b)(3).


A son or daughter under FMLA must be under 18 years old, unless incapable of self-care because of a 
mental or physical disability, in which case the son or daughter may be age 18 or older.  
29 CFR §825.800.


Under the amended FMLA, an eligible employee who is the next of kin (who may not be a family 
member as defined above) of a covered member of the Armed Forces is also entitled to Military 
Family Leave under certain conditions.


Who is the next of kin?


“Next of kin” is defined by the military family leave provisions as the “nearest blood relative other 
than the spouse, parent, son, or daughter, in the following order of priority: Blood relatives who have 
been granted legal custody of the covered servicemember by court decree or statutory provisions, 
brothers and sisters, grandparents, aunts, uncles, and first cousins, unless the covered servicemember 
has specifically designated in writing another blood relative as his or her nearest blood relative for 
purposes of military caregiver leave under the FMLA.” 29 CFR §825.122(d). 


Family members covered under OFLA
OFLA, like FMLA, covers parents, spouses and children. OFLA also includes parents-in-law, OFLA, 
like FMLA, covers parents, spouses and children. OFLA also includes parents-in-law, same-sex 
domestic partners, the parent or child of a same-sex domestic partner, grandparents and grandchildren 
in its definition of “family member.” ORS 659A.150(4), OAR 839-009-0210(7).
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OFLA and FMLA define “child” the same way for purposes of parental leave — a child under 18,  
or an adult dependent child substantially limited by a physical or mental impairment.  
OAR 839-009-0210(2).


However, an OFLA eligible employee may take leave to care for an adult child who has a serious 
health condition whether or not the adult child is dependent and substantially limited by a physical or 
mental impairment. OAR 839-009-0210(7).


For the Oregon Military Family Leave Act (OMFLA), only spouses and same-sex domestic partners 
are eligible family members. OAR 839-009-0370(1)


OFLA Sick Child Leave (Non-Serious Health Condition)
OFLA allows time off to any eligible employee whose child requires home care for an illness or injury 
that is not a serious health condition; e.g., ear infections, the flu, or pediculosis (lice). This includes 
required visits with the child to a health care provider.


Employers are not required to allow sick child leave for routine medical or dental appointments for 
children, because school is not in session, or because the babysitter fails to show up.  
OAR 839-009-0230(4).


Sick child leave need not be granted to an employee if another family member, including a non-
custodial biological parent, is willing and able to care for the child. OAR 839-009-0240(7). For 
example, an employer can deny leave if the employee states that a stay-at-home spouse is available and 
willing and able to care for the sick child. If the spouse is also ill and incapable of caring for the child, 
the employer must grant the employee’s leave request.


Sick child leave is only counted as OFLA leave because FMLA does not allow sick child leave for 
a non-serious health condition. Even if an employee is FMLA-eligible, sick child leave cannot be 
counted against the employee’s FMLA entitlement.


Family Leave and Absences Related to Work-Related Injuries or Illnesses
If an OFLA-eligible employee files a workers’ compensation claim after suffering an on-the-job injury, 
the claim is accepted as a disabling claim, and the OFLA-eligible employee is unable to work because 
of the work-related injury, the leave is not counted as “OFLA leave” even though the injury may be a 


“serious health condition” as defined by OFLA. OAR 839-009-0210(17). When this OFLA-eligible 
injured worker refuses a bona fide offer from the employer of light duty or modified employment that 
is suitable prior to becoming medically stationary, the worker automatically commences a period of 
OFLA leave upon refusing the offer of light duty work. OAR 839-009-0240(8).


A “serious health condition” may result from an on-the-job injury that prevents the injured employee 
from working. If a FMLA-covered employer designates a FMLA-eligible injured worker’s absence as 
FMLA leave, the employee’s FMLA 12-week leave entitlement may run concurrently with a workers’ 
compensation absence when the injury is one that meets the criteria for a serious health condition. 
29CFR §825.207(e)
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CASE STUDY: “IN LOCO PARENTIS”


GRANDMOTHER ACTING AS PARENT IS ENTITLED TO FAMILY LEAVE


QUESTION: I manage a local supermarket that employs 60 persons and is part of a national chain. Leslie 
is a 55-year-old full-time employee who has been working in our bakery department for the past three years. 


My question relates to Leslie’s frequent absences to care for her 6-year-old grandson, Buddy. Buddy’s mother 
(Leslie’s daughter) was incarcerated last year and he has been living with Leslie ever since. Leslie has missed 
18 days of work in the last few months to take care of Buddy on days when he was home from school due to a 
cold, flu or sore throat. 


Now Leslie is telling us she needs all of next week off because Buddy is scheduled for a tonsillectomy. My 
understanding was that grandparents are not entitled to family leave. Do we have to grant this time off?


ANSWER: Yes. Based on the information you have provided, it appears Leslie is acting “in loco 
parentis” (in the place of a parent) for Buddy, and she is therefore entitled to family leave under 
OFLA and FMLA. Additionally, OFLA has expanded the definition of “family member” to include 
grandparent and grandchild (for serious health conditions only). Leslie, an eligible employee whose 
grandchild has a serious health condition, is also entitled to OFLA leave as a grandparent to care for 
her grandchild.


Based on your company’s number of employees, both OFLA and FMLA apply to you. Employers are 
covered under OFLA if they employ 25 or more employees in Oregon, and covered and under FMLA 
if they employ 50 or more employees in the country.


Leslie is eligible to take 12 weeks of protected OFLA family leave because she has worked at least  
25 hours a week for your company in the 180-day calendar period immediately preceding her leaves. 
She is also eligible to take 12 weeks of protected FMLA leave because she has worked 12 months 
for your company and 1,250 hours or more during the 12-month period immediately preceding her 
leaves.


Generally, you are correct that FMLA does not cover grandparents. FMLA allows an employee leave 
to care for a family member with a serious health condition but “family member” is defined to include 
only the employee’s parent, spouse or child. Oregon law similarly allows an employee time off to care 
for a seriously ill family member, and allows an employee up to 12 weeks of “sick child” leave for a 
child’s non-serious health conditions requiring home care.


OFLA’s definition of “family member” is considerably broader than FMLA’s. Under OFLA, a 
“family member” includes the employee’s parent-in-law, same-sex domestic partner, grandparent and 
grandchild, as well as the employee’s parent, spouse, or child.


Looking at these definitions of “family member,” you’ll note that the leave laws normally do not apply 
to an employee’s aunts, uncles, cousins, siblings, boyfriends, or girlfriends. However, both OFLA and 
FMLA allow for leave when there is an “in loco parentis” relationship. If your employee is in the 
place of a parent to a child, meaning that the employee provides financial support and day-to-day 
care for the child, the leave laws treat the employee as if she were the parent – even if there is no legal 
custodial relationship. 







Family Leave Laws


19


Because of her “in loco parentis” relationship with Buddy, Leslie will be entitled to take OFLA “sick 
child” leave for Buddy’s non-serious health conditions, such as the flu or an earache. She is also 
entitled to take OFLA/FMLA leave for serious health conditions, such as the surgery and inpatient 
care Buddy will undergo next week. As Buddy’s grandparent, she is entitled to take OFLA leave 
whenever Buddy has a serious health condition.


EMPLOYER QUERY: GRANDMOTHER SEEKS PARENTAL LEAVE


EMPLOYEE WANTS LEAVE FOR GRANDSON DURING DAUGHTER’S  
NATIONAL GUARD DUTY


QUESTION: Our employee Sara just provided us notice that her daughter, a member of the Oregon 
National Guard, is being deployed to Iraq. In her letter, Sara explains that she and her husband will be caring 
for her 14-month-old grandson while her daughter is on active duty. She also states her belief that she is 


“legally entitled to 12 weeks off work to care for the child.” We are willing to grant her some personal time off, 
but are we actually obligated to hold her job for 12 weeks?


ANSWER: As you will see below, your question is more complex than it appears. In general, Sara 
may be entitled to take protected leave under OFLA and FMLA, depending on the specific reason 
for which Sara seeks to take leave and if Sara has any legal relationship with her grandson other than 
as a grandparent.


As a grandparent, Sara is a “family member” under OFLA and has the right to 12 weeks of protected 
leave to care for a grandson suffering from a “serious health condition.” You are obligated to hold her 
job for the duration of her absence up to 12 weeks. Under FMLA, “family member” is limited to a 
parent, spouse or child, so Sara would not be entitled to take family leave to care for her grandson’s 


“serious health condition.” 


Under OFLA, eligible employees are entitled to 12 weeks of parental leave when they have a newborn 
child, a newly adopted child, or a newly placed foster child. Providing temporary care for a grandchild 
does not trigger OFLA protection. However, if Sara formally adopted her grandson, she would then 
become eligible for job-protected OFLA and FMLA leave as a new parent.


Similarly, if the grandson was placed with Sara for foster care, she would be entitled to take up to  
12 weeks of parental leave during the first year after the placement under OFLA. FMLA regulations 
state that, while foster care placement with relatives of the child can qualify for parental leave, state 
action must be involved in the removal of the child from parental custody. That is apparently not the 
case with Sara’s grandson.


Although Sara will not qualify for parental leave unless she adopts her grandson or she becomes 
his foster parent, she may qualify for other OFLA or FMLA leave if she has an “in loco parentis” 
relationship with him. This would happen if Sara is providing her grandson with day-to-day care and 
financial support and, in effect, standing in place of his parent. In that case, she qualifies for protected 
leave under OFLA and FMLA if he has a serious health condition, such as a surgery that requires 
inpatient care overnight in a hospital. Sara would also qualify for OFLA-protected leave if her 
grandson has a non-serious health condition requiring home care, such as an ear infection or a case of 
the sniffles. 
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As of January 28, 2008, FMLA has a new qualifying reason related to military service. Since Sara 
is a FMLA-eligible employee and your company is a FMLA-covered employer, Sara is entitled to 
use FMLA leave with respect to her grandson because of “any qualifying exigency” arising out of 
the fact that her daughter is on active duty status in the National Guard in support of a contingency 
operation. This includes such circumstances as arranging for alternative childcare, providing childcare 
on “an urgent, immediate need basis (but not on a routine, regular, or everyday basis),” enrolling or 
transferring to a new school or day care facility, to attend meetings with staff at a school with a day 
care facility, or to attend counseling for her grandson. These qualifying exigencies are spelled out in 
detail in 29 CFR §825.126.


Sara will not be eligible for the Oregon Military Family Leave Act (OMFLA) because she is not the 
spouse or domestic partner of the service member.


EMPLOYER QUERY: “FAMILY MEMBER” DEFINITION


FAMILY LEAVE PERMITTED FOR EMPLOYEE’S SAME-SEX DOMESTIC PARTNER


QUESTION: My company employs 30 workers in Oregon. We offer generous insurance benefits, and we 
also allow employees a good deal of paid personal leave each year. We have been seeing a lot of news stories 
lately about companies offering benefits for same-gender partners of gay and lesbian workers. Since we have 
some employees who are gay and lesbian, we are wondering about our legal obligation to extend our benefits to 
their partners. Are there Oregon laws that apply here?


ANSWER: As a private employer in Oregon, you are not required by law to provide insurance 
benefits to your employees or their dependents. However, if your company offers insurance benefits to 
your employees and their dependents, your company is obligated to extend the same level of coverage 
to gay and lesbian workers and their same-sex domestic partners. This is the result of the following 
legal changes:


1. In 1998, the Oregon Court of Appeals ruled in Tanner v. OHSU, 157 Or App 502, 971 P2d 435, 
that public employers must offer gay and lesbian employees the same benefits offered to heterosexual 
employees. OHSU had offered benefits to married employees but denied benefits to partners of gay 
employees. Because gay and lesbian couples cannot legally marry in Oregon, the court found that, 
under the state Constitution and civil rights laws, OHSU’s practice discriminated against employees 
who associate with members of the same sex.


This part of the Tanner  decision applies only to government employers. Since 1998, Oregon public 
employers have been providing employment benefits to gay and lesbian employees and their same-sex 
domestic partners, except when doing so would conflict with federal law. 


2. The 2007 Oregon Legislature passed two bills that affect how employers may have to deal with 
their employees’ same-sex domestic partners. House Bill 2007 (chapter 99, Oregon Laws 2007) 
recognizes and authorizes same-sex domestic partnerships in Oregon. Section 9, chapter 99, Oregon 
Laws 2007 states the general scope of legal rights and responsibilities related to domestic partnerships. 
The new law provides that a privilege, immunity, right or benefit granted to an individual by a 
statute, administrative or court rule, policy, common law or any other law because of the marital 
relationship is granted on equivalent terms to an individual because the individual is or was in a 
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domestic partnership or because of a specific relation between the individual and another because 
of the domestic partnership. In addition, Senate Bill 2 (chapter 100, Oregon Laws 2007) prohibits 
discrimination in employment and employment benefits based upon sexual orientation.  


Since you have 30 employees in Oregon, you are covered by OFLA. OFLA includes “same-gender 
domestic partner” in its definition of “family member.” OFLA entitles eligible employees to take 
family leave to care for a family member with a serious health condition. Accordingly, you must give 
any eligible employee up to 12 weeks of family leave if the employee’s same-gender domestic partner 
has a serious health condition.


EMPLOYER QUERIES: SAME-SEX DOMESTIC PARTNER COVERAGE


LEAVE LAW INCLUDES COVERAGE FOR WORKER’S SAME-SEX PARTNER AND FAMILY


QUESTION: We have an employee who wants to take time off to help care for the terminally ill mother of 
his same-sex domestic partner. We know we have to allow time off for an employee with a sick parent-in-law 
under the Oregon Family Leave Act, but is this situation covered too?


ANSWER: Yes, the OFLA rules at OAR 839-009-0210(7) include same-sex domestic partners and 
their parents and children as covered family members. Same-sex domestic partners are also included 
in OFLA’s “family member” definition based on Tanner v. Oregon Health & Science University, a case 
decided by the Oregon Court of Appeals in December 1998.


Domestic partner” is defined as an individual who “has joined in a domestic partnership.”  
OAR 839-009-0210(4).


“Domestic partnership,” for the purposes of the Oregon Family Leave Act, means “two individuals of 
the same sex who have received a Certificate of Registered Domestic Partnership from the State of 
Oregon.” OAR 839-009-0210(5)


The Oregon Family Fairness Act (chapter 99, Oregon Laws 2007) creates a same-sex domestic 
partnership system throughout Oregon. The new law allows same-sex couples (one of whom must be 
a resident of Oregon) to certify their partnerships in any county within the state and receive a range 
of civil and legal benefits previously unavailable to them. In Multnomah County, Oregon, for example, 
a same-sex couple can enter into a domestic partnership by completing and filing in person the 
Declaration of Domestic Partnership.


The Tanner decision was based on the Oregon Constitution and Oregon civil rights law that prohibits 
discrimination based on an employee’s sex or the sex of a person with whom the employee associates. 
The court held that Article I, Section 20 of the Oregon Constitution prohibits state laws from denying 
same-sex domestic partners rights that are available to married couples.


Tanner also held that employment discrimination and harassment based on sexual orientation is illegal 
for all Oregon employers. The court ruled that public employers like OHSU must offer employee 
benefits to same-sex domestic partners to the same extent that they offer benefits to spouses.
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Beginning in 2008, under ORS 659A.030, as amended, (chapter 100, Oregon Laws 2007) the Oregon 
Legislature codified the Tanner holding by adding sexual orientation as a protected class in Oregon 
civil rights law and making employment discrimination and harassment based on sexual orientation 
unlawful employment practices for all employers, not just public employers.


QUESTION: We have an employee who wants to take time off to help care for the terminally ill mother 
of his same-sex domestic partner. Our company requires all employees who have family members to produce 
documentation confirming the family relationship before granting family leave. Is this legal in Oregon?


ANSWER: No. OFLA has no provision that allows an employer to require documentation of family 
relationship before an employee is granted family leave. In contrast, in 29 CFR §825.122(j), FMLA 
provides:


	 “�For purposes of confirmation of family relationship, the employer may require the employee 
giving notice of the need for leave to provide reasonable documentation or statement of 
family relationship. This documentation may take the form of a simple statement from the 
employee, or a child’s birth certificate, a court document, etc. The employer is entitled to 
examine documentation such as a birth certificate, etc., but the employee is entitled to the 
return of the official document submitted for this purpose.”


Although ORS 659A.186(2) provides that the Oregon Family Leave Act “shall be construed to the 
extent possible in a manner that is consistent with any similar provisions of the federal Family and 
Medical Leave Act of 1993,” this FMLA provision does not apply to OFLA because OFLA has no 
similar provision.


QUESTION: What if an employee, who has a same-sex domestic partner, requests OFLA leave but does 
not have a Certificate of Declaration of Domestic Partnership?


ANSWER: Although you may not ask the employee to produce the certificate, if an employee in 
a same-sex domestic relationship volunteers that he or she does not have a Certificate of Domestic 
Partnership, you may deny family leave.


QUESTION: Does that employee have the right to take time off to care for the terminally ill mother of his 
same-sex domestic partner under the Oregon Family Leave Act?


ANSWER: An employee in a same-sex relationship who has a Certificate of Domestic Partnership 
has OFLA rights to family leave to care for the serious health condition of the parent of the 
employee’s same-sex domestic partner.


QUESTION: Can our male employee take family leave to care for the serious health condition of his female 
domestic partner, or vice versa?


ANSWER: No. Opposite-sex domestic partners are not “domestic partners” under the Oregon Family 
Fairness Act and are not “family members” under OFLA. OAR 839-009-0210(4) and (5).
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Practice Tips:


n �Does your human resources department require an employee who has a same-sex domestic partner 
to produce a copy of the Certificate of Declaration of Domestic Partnership before granting OFLA 
entitlements? If so, does your human resources department require an employee who has a spouse produce 
a copy of the marriage certificate before granting OFLA entitlements?


n �If your human resources department requires the former but not the latter, your company may have 
inadvertently violated ORS 659A.030 on the basis of sexual orientation, in that your employer requires 
more documentation from a gay or lesbian employee than a heterosexual employee before granting OFLA 
entitlements.


EMPLOYER QUERY: CHILD CARE DIFFICULTIES


LEAVE LAWS DO NOT APPLY WHEN EMPLOYEES HAVE ROUTINE BABYSITTING 
DIFFICULTIES


QUESTION: Under OFLA and FMLA, do employees have the right to take leave because they are having 
problems with babysitters and child care availability?


ANSWER: Not if the problem is related solely to the employee’s inability to obtain child care, in 
which case your company policy determines whether to allow time off when babysitter arrangements 
fall through. If an eligible employee’s child is unable to obtain child care because the child has a 
serious health condition, a covered employer is required to grant OFLA and FMLA family leave. If 
your employee tells you that his daycare provider will not take his 4-year-old son because the son has 
a fever, your employee is entitled to take OFLA sick child leave to stay home with his son.


EMPLOYER QUERY: FAMILY MEMBER DEFINITION


SIBLINGS NOT COVERED UNDER FAMILY LEAVE LAWS


QUESTION: Am I allowed to take family leave when my sister is seriously ill?


ANSWER: With one exception, the answer is no. If your employer is covered by OFLA or FMLA, 
and if you have worked long enough to be eligible for family leave, you can take up to 12 weeks of 
leave in a year to care for a family member with a serious health condition. However, neither OFLA 
nor FMLA includes siblings, aunts, uncles or cousins in their definitions of “family member.”


Since your sister is not a covered family member, your employer’s policy determines whether you can 
take sick leave or personal leave to care for her. If your employer allows for such leave, it will not be 
covered under OFLA or FMLA. This means the absence will not reduce your family leave entitlement 
for the year, but it also will not have the legal protections associated with OFLA or FMLA leave.


There is one situation in which you could take protected family leave to care for your sister. If you are 
“in loco parentis” to your sister, meaning “in the place of a parent,” both OFLA and FMLA would 
treat her as if she were your child and would permit you leave to care for her. However, you only 
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qualify as “in loco parentis” if you raised your sister when she was a child, providing financial support 
and day-to-day care.


EMPLOYER QUERY: COVERED LEAVE EVENTS


OREGON LAW ALLOWS LEAVE FOR EMPLOYEE’S SERIOUSLY ILL ADULT CHILD 


QUESTION: We are covered by the Oregon and federal family leave laws, and we know that an employee 
who is eligible for family leave has a right to take time off to care for a sick child, but does that include the 
employee’s adult child over the age of 18?


ANSWER: The answer depends on whether Oregon or federal law applies, whether the adult child 
is dependent upon the parent and substantially limited by a mental or physical disability, and whether 
the child’s health condition is serious or non-serious. 


Both the Oregon Family Leave Act (OFLA) and the federal Family and Medical Leave Act (FMLA) 
allow eligible employees to take up to 12 weeks off for parental leave or to care for a child with a 
serious health condition. Additionally, the OFLA allows employees to take “sick child leave” to care 
for a child who is home from school with a cold or other non-serious health condition.


Under FMLA, employees may take parental leave and leave to care for a child with a serious health 
condition when the child is under 18 years old or is a dependent child over 18 years old who is 
substantially limited by a mental or physical disability. Under OFLA, employees also may take 
parental leave or “sick child leave” to care for a child with a non-serious health condition when the 
child is under 18 years old or is a dependent child over 18 years old who is substantially limited by a 
mental or physical disability.


However, under OFLA, your eligible employee may take leave to care for a child of any age with a 
serious health condition. If your employee has a 22-year-old child who is not a dependent and has no 
disabilities, who is in the hospital for a week because of a required surgery, your employee is entitled 
to take time off to care for the adult child. Your employee’s absence is protected under OFLA, but not 
under FMLA. See OFLA regulation OAR 839-009-0210(7) that states, “For the purposes of OFLA, 
an employee’s child * * * may be either a minor or an adult at the time serious health condition leave is 
taken.”


EMPLOYER QUERY: ADULT CHILD


OFLA ALLOWS TIME OFF FOR NON-SERIOUS CONDITION OF DISABLED ADULT CHILD


QUESTION: We have an employee who has a 20-year-old foster child living with her. The foster child is 
developmentally disabled. Does caring for this person when he is sick with a cold or flu qualify as protected 
time off under the Oregon Family Leave Act?


ANSWER: Yes. Under the Oregon Family Leave Act (OFLA), which applies to employers with 25 
or more employees in Oregon, an employee who has worked at least 180 days and averaged 25 hours 
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per week may take “sick child leave” for the non-serious health condition of a child requiring home 
care. The OFLA definition of “child” includes stepchildren, adopted children and foster children. For 
purposes of OFLA “sick child leave,” a child is covered if he is under 18, or if he is an adult dependent 
child substantially limited by a physical or mental disability.


EMPLOYER QUERY: PARENTAL LEAVE


LEAVE LAWS PROVIDE ONE-YEAR DEADLINE FOR PARENTAL LEAVE


QUESTION: Does parental leave automatically begin when an employee’s baby is born?


ANSWER: No. Under both OFLA and FMLA, male and female employees are entitled to take up 
to 12 weeks of parental leave when they have a newborn child, a newly adopted child, or a newly-
placed foster child in their home. Under both laws, eligible employees may take this type of family 
leave any time within one year of the birth, adoption or placement of the child. This means that 
an employee could choose to begin his or her parental leave months after the birth, adoption or 
placement of a child, so long as the parental leave is completed by the baby’s first birthday or one year 
from the adoption or placement.


Employees are required to take parental leave in one continuous block of time unless the employer’s 
policy allows otherwise. In contrast, other types of family leave may be taken intermittently. An 
employee may use up to 12 weeks of leave to bond with a new baby, but is not entitled to take this 
leave sporadically or on a reduced work schedule unless the employer agrees otherwise.


Both OFLA and FMLA require employees to provide their employer 30 days advance notice when 
the need for family leave, including parental leave, is anticipated and foreseeable.


OFLA and FMLA both provide an exception that requires employers to grant OFLA or FMLA 
leave to employees before the actual placement or adoption of a child if the employee’s absence from 
work is required for the placement for adoption or foster care to proceed. For example, an employee 
may take parental leave if he or she is required to attend counseling sessions, appear in court, or 
consult with attorneys to arrange for a child’s placement or adoption.


Under OFLA, a woman who delivers a baby may choose to designate her post-delivery absence as 
“pregnancy disability” leave if her doctor tells her not to return to work for a period of time following 
the birth. Additionally, OFLA permits women who use pregnancy disability leave to take an 
additional 12 weeks of OFLA leave in the same leave year. As a result, when the pregnancy disability 
leave ends, a woman may choose to begin 12 weeks of parental leave.
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EMPLOYER QUERY: ADOPTIONS


PARENTAL LEAVE INCLUDES ARRANGING FOR PLACEMENT OF CHILD


QUESTION: My wife and I are in the process of adopting a child. Do I have the right to take time off 
work to meet with the adoption agency and to attend a court hearing?


ANSWER: Yes, provided your employer is covered under OFLA or FMLA and you are eligible to 
take family leave. Absences from work to arrange for an adoption or placement of a foster child are 
included within the definition of “parental leave.” 


You are entitled to take this protected leave if you need to attend counseling sessions, appear in court, 
consult with your attorney or the doctor representing the birth parent, or to submit to a physical 
examination in connection with the adoption. Also, you are entitled to use the balance of your  
12-week parental leave entitlement to care for and bond with the new child within the first year after 
the adoption or placement.


EMPLOYER QUERY: QUALIFYING LEAVE EVENTS


LAWS PERMIT LEAVE FOR EMOTIONAL SUPPORT OF ILL RELATIVE
 
QUESTION: We know that the Oregon Family Leave Act (OFLA) and the federal Family and Medical 
Leave Act (FMLA) require us to permit an employee to take time off to care for a family member with a 
serious health condition. But what if the employee is not needed to provide care?


Our computer specialist, Tom, has taken the last two weeks off work because his elderly mother is in the 
hospital being treated for kidney problems. We have issued a designation letter to advise Tom that we are 
counting the time against his OFLA and FMLA 12-week entitlements.


Our question is whether we can require Tom to return to work, since his mother is out of the ICU, her 
condition has stabilized, and he really is not needed at this time to provide medical care. The doctors and 
nurses constantly monitor Tom’s mother, and he has told us that his three siblings have traveled here to be by 
her side. Can we terminate Tom’s leave and tell him we expect him back Monday morning?


ANSWER: No. We assume that your company is covered by OFLA and FMLA and Tom is 
eligible for leave under both laws. Under these circumstances you describe, he has the right to use 
up to 12 weeks of leave to care for his mother. His mother’s continued hospitalization counts as a 
serious health condition. Under OFLA and FMLA, caring for a family member includes physical 
and psychological care. Tom is entitled to use family leave to provide psychological comfort and 
reassurance to his mother while she is in the hospital, even though his three siblings are also spending 
time with their mother.


We note that, as an employer, you are entitled to request and obtain medical certification that Tom’s 
mother has a serious health condition. 







Family Leave Laws


27


EMPLOYER QUERY: OFLA – FMLA DIFFERENCES


OREGON AND FEDERAL LEAVE LAWS FOR EMPLOYEES ARE NOT IDENTICAL 
 
QUESTION: Our company has 63 employees working in several states, including Oregon. We have been 
covered by the federal Family and Medical Leave Act (FMLA) for three years now, ever since the number of 
employees reached 50. However, we have not had to follow the Oregon Family Leave Act (OFLA) because we 
have had fewer than 25 employees working in Oregon. Recently we have hired several new Oregon employees 
and we are quickly approaching the 25-employee threshold. Since OFLA as well as FMLA will soon apply to 
us, what differences should we be aware of?


ANSWER: OFLA and FMLA are similar, but there are notable differences between them. This 
answer points out some of the more important differences. You have already pointed out the 
difference between the number of employees required for employer coverage. OFLA applies to 
employers with 25 or more employees in Oregon and FMLA applies to employers with 50 or more 
employees anywhere in the country.


Generally, OFLA and FMLA allow an eligible employee to take up to 12 weeks of protected leave 
during a 12-month period. Leave may be taken for the employee’s serious health condition, the 
serious health condition of a family member, or parental leave that allows bonding time with a 
newborn baby, newly-adopted child, or newly-placed foster child. OFLA also includes a provision 
that allows time off for “sick child leave” when an employee stays home to provide care for a child 
with a cold or other non-serious health condition.


In 2008, two new qualifying reasons for leave: were added to FMLA: (1) Eligible employees are 
entitled to up to 12 weeks of leave because of “any qualifying exigency” arising out of the fact that the 
spouse, son, daughter, or parent of the employee is on active duty of the Armed Forces, or has been 
notified of an impending call or order to active duty status in support of a contingency operation; 
(2) An eligible employee who is the spouse, son, daughter, parent or next of kin of a covered military 
service member who is recovering from a serious illness or injury sustained in the line of duty while 
on active duty in the Armed Forces is entitled to up to 26 weeks of leave in a single 12-month period 
to care for the military service member.


In 2009, the Oregon Military Family Leave Act (OMFLA) was added to OFLA. An employee who 
is a spouse or same-sex domestic partner of a member of the Armed Forces of the United States, the 
National Guard or the military reserve forces is entitled to a total of 14 calendar days of leave per 
deployment. This leave must be taken during a period of military conflict once the spouse or domestic 
partner has been notified of an impending call or order to active duty or may be used after the service 
member has been notified before deployment or while on leave from deployment.


The OFLA eligibility period for employees is shorter than under federal law. An employee must work 
12 months and 1,250 hours to become FMLA-eligible, but can become eligible for OFLA leave after 
only 180 days of employment and having worked an average of 25 hours per work week. An employee 
is eligible for OFLA parental leave after 180 days of employment, with no minimum hourly work 
requirement. An employee is eligible for OMFLA if he or she works an average of 20 hours per week 
for a covered employer.
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A key difference between the laws is found in their respective definitions of “family member.” Both 
laws allow leave for the parent, spouse, or child of an employee, but OFLA also allows leave to care 
for the serious health condition of a parent-in-law, a same-sex domestic partner, a grandparent or a 
grandchild with a serious health condition. Under FMLA, for Military Family Leave, the next of kin 
of a covered military service member has been added as a new category of family member. OMFLA 
covers only the spouse and same-sex domestic partner of the employee.


OFLA and FMLA leave usually run concurrently. However, when an absence is covered under only 
one of the laws, employers must track OFLA and FMLA separately and the employee may be eligible 
for more than 12 weeks of leave.


OFLA and FMLA permit different total amounts of leave. With one exception, FMLA allows 12 
weeks of leave per year. The exception is that an eligible employee who is the spouse, son, daughter, 
parent or next of kin of a covered military service member who is recovering from a serious illness 
or injury sustained in the line of duty while on active duty in the Armed Forces is entitled to up to 
26 weeks of leave in a single 12-month period to care for the military service member. This Military 
Family Leave is available during “a single 12-month period” during which an eligible employee is 
entitled to a combined total of 26 weeks of all types of FMLA leave. OFLA also contains some 
exceptions that allow an employee to take more than 12 weeks of OFLA leave in a year. A female 
employee who uses any OFLA leave for pregnancy disability may take another 12 weeks of OFLA 
leave during the same year. A man or woman who uses a full 12 weeks of OFLA parental leave may 
take up to 12 more weeks for OFLA sick child incidents.


Generally, OFLA and FMLA leaves are unpaid. In Oregon, an eligible employee, while on OFLA 
leave, is entitled to use any accrued vacation, sick leave or paid time off. Under FMLA, an eligible 
employee must be permitted to use any accrued vacation during a FMLA leave but may only use 
accrued sick leave if consistent with the employer’s usual sick leave policy.


FMLA permits the employer to reinstate an employee to the same job or to an equivalent job 
when FMLA leave ends. OFLA is more stringent, requiring the employer to reinstate an employee 
to the same job the employee held at the time OFLA leave began. When an employee’s leave is 
covered under both laws, Oregon employers must follow the more restrictive OFLA standard for 
reinstatement.


Frequently, employees using OFLA and FMLA leave for their own serious health condition are also 
protected under state injured worker laws and state and federal disability laws. Employers must also 
comply with the requirements of those laws when they apply.


In Oregon, a covered employer may not reduce the amount of OFLA leave available to an eligible 
injured worker by any period the injured worker is unable to work because of a disabling compensable 
injury that is also a serious health condition unless the worker refuses a bona fide offer from the 
employer of light duty or modified duty that is suitable prior to becoming medically stationary.


Under FMLA, an on-the-job injury may also be a serious health condition. If the injured worker is 
taken off work by the worker’s treating physician due to the on-the-job injury, and if the employer 
designates the leave as FMLA leave, the employee’s FMLA 12-week leave entitlement may run 
concurrently with a workers’ compensation absence when the injury also meets the criteria for a 
serious health condition under FMLA.
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SECTION 2


TYPES AND LENGTH OF LEAVE


Length of Leave: How Much Leave Time is Authorized under OFLA and FMLA? 
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Length of Leave: How much leave time is authorized under OFLA and FMLA?


OFLA
HOW MUCH LEAVE? FMLA


12 weeks per leave year


Exception #1:
A female who takes leave for a pregnancy-
related disability (including routine pre-natal 
care) may take up to an additional 12 weeks 
for any OFLA-qualifying purpose.


Exception #2:
Male or female employees who use a full 
12 weeks of parental leave may use up to 
12 additional weeks in the same leave year for 
sick child leave.


ORS 659A.162 
OAR 839-009-0240


12 weeks per leave year  


Exception: 
An eligible employee who is the 
spouse, son, daughter, parent or next 
of kin of a covered military service 
member who is recovering from a 
serious illness or injury incurred in 
the line of duty on active duty in the 
Armed Forces, is entitled to up to  
26 weeks of leave in a single 
12-month period to care for the  
military service member.  
 
29 CFR §825.127(c)
29 U.S.C. 2612(a)(3)


Practice Tips:
n �An employee may take a total of 12 weeks of leave in a year for any combination of qualifying 


purposes. For example, an employee could use 4 weeks of leave for her own serious health condition, 
2 weeks of sick child leave, and 6 weeks of leave for the serious health condition of her father.


n �OFLA requires that family leave be taken concurrently with any leave taken under FMLA. OAR 
839-009-0220(1). When an employee takes 12 weeks of leave for his own serious health condition, 
the employer may count the leave against the employee’s OFLA and FMLA entitlements 
simultaneously. The employee may not choose to take OFLA and FMLA consecutively (24 weeks of 
leave) if he is concurrently OFLA and FMLA eligible.


n �The OFLA 36 week possibility: Under the OFLA exceptions, a female employee who uses 
pregnancy disability leave, 12 full weeks of parental leave, and sick child leave could qualify for 36 
weeks of OFLA leave during one year. A male employee who utilizes 12 full weeks of parental leave 
could qualify for up to 24 weeks of OFLA leave in one year.


Example 1: A female employee uses 12 weeks of leave for pregnancy disability. The leave may be 
counted against both FMLA and OFLA. The employee has depleted her FMLA leave, but still has 
an additional 12 weeks in the same leave year for other purposes under OFLA.


Example 2: An employee uses 12 weeks for pregnancy disability and 12 full weeks for parental leave 
after the birth of a newborn. She still has up to 12 weeks in same leave year for OFLA “sick child” 
occurrences. (FMLA was depleted with the pregnancy disability leave.)
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Example 3: Jason takes 5 weeks of parental leave to bond with his newborn son. The employer counts 
the leave against Jason’s OFLA and FMLA entitlements concurrently. Jason returns to work, but 
his 6-year-old daughter soon comes down with a series of ear infections and colds. Jason is entitled 
to take up to 7 additional weeks of OFLA sick child leave to care for his daughter at home during 
these minor illnesses. If Jason uses a full 7 weeks for sick child leave, he will have depleted his OFLA 
entitlement for the leave year, but will still have 7 weeks of FMLA leave available since FMLA does 
not cover sick child leave. 


Length of Leave is Generally 12 Weeks
FMLA provides 12 weeks of leave in a 12-month period with one exception: An eligible employee 
who is the spouse, son, daughter, parent or next of kin of a covered member of the Armed Forces who 
is recovering from serious illness or injury sustained in the line of duty on active duty is entitled to 
up to 26 weeks of leave in a single 12-month period to care for the ill or wounded military service 
member. 29 U.S.C. 2612(a)(3). During the single 12-month period, if the eligible employee has other 
FMLA qualifying events (for example: he or she needs leave to care for his/her own serious health 
condition,) the eligible employee will be entitled to a combined total of 26 weeks of FMLA leave, no 
more than 12 weeks of which is for any qualifying reason other than to care for the ill or wounded 
service member.” 29 U.S.C. 2612(a)(4), 29 CFR §825.127(c)(3).


OFLA limits employees to 12 weeks of leave in a 12-month period, except that (1) a woman using 
pregnancy disability leave may take an additional 12 weeks of OFLA leave during the same leave year, 
and (2) a man or woman who uses a full 12 weeks of parental leave may also use up to 12 weeks of 
sick child leave.


OMFLA allows the eligible employee to take up to 14 calendar days per call or order to active duty or 
notification of a leave from deployment. This time would be counted under the OFLA entitlement. 


OFLA Length of Leave Exception #1: Pregnancy Disability
This exception allows a woman to take pregnancy disability leave of up to 12 weeks, as well as an 
additional 12 weeks of protected OFLA leave during the same year.


OFLA and FMLA both use the word “disability” to refer to this type of leave, and a variety of 
absences related to pregnancy incapacity may qualify for OFLA and FMLA leave. However, it is 
important to note that, since pregnancy is a temporary condition, it is not a covered disability that 
requires reasonable accommodation under the federal Americans with Disabilities Act or the Oregon 
disability statutes.


Pregnancy disability leave covered under both OFLA and FMLA may include:


n �partial day or full-day absences for serious morning sickness;


n �periods of bed rest ordered by the pregnant employee’s physician;


n �a reduced work schedule necessitated by pregnancy complications;


n �routine prenatal visits to the doctor; and
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n �leave following the childbirth, when the employee is still incapacitated (since pregnancy disability is 
defined to include incapacity due to pregnancy or childbirth).


Under OFLA, an eligible female employee may take up to 12 weeks of pregnancy disability leave for 
any of these reasons and will still be eligible for up to 12 additional weeks of any type of OFLA leave 
in the same 12-month leave year. The additional 12 weeks of OFLA leave may be taken before or after 
the pregnancy leave. The additional 12 weeks of OFLA leave permitted under this exception may be 
used for any OFLA-qualifying purpose.


Although the employee will often opt to use the additional time for parental leave, she could also use 
the time for qualifying purposes such as caring for her father-in-law who is having heart surgery, her 
6-year-old child who is home from school with the sniffles on Tuesday, her husband who was in a 
motor vehicle accident, or for her own serious health condition, such as a broken leg. In fact, she could 
take the additional 12 weeks of leave for another pregnancy-related incapacity or even a continuation 
of the same pregnancy-related serious health condition.


Under FMLA, a woman who uses 12 weeks for these pregnancy-related forms of serious health 
condition exhausts her FMLA entitlement for the year. 


OFLA Length of Leave Exception #2: Parental Leave
The second exception that allows an employee more than 12 weeks of OFLA leave in a single year 
applies when either a male or female employee uses a full 12 weeks for parental leave. In such cases, 
the employee may also use up to 12 weeks of “sick child leave” for the non-serious health conditions of 
children requiring home care.


This exception is narrow. It only applies when an employee uses the full 12 weeks for parental leave 
and sick child leave is the only additional type of leave the employee is permitted to take.


The requirement that the employee take a full 12 weeks of parental leave before the employee qualifies 
for up to 12 additional weeks of sick child occurrences is based on a strict interpretation of ORS 
659A.162(2)(b), which states that an employee “who takes 12 weeks of family leave within a one-year 
period” for parental leave “may take up to an additional 12 weeks of leave within the one-year period” 
for sick child leave.


If an employee takes less than 12 weeks of OFLA parental leave, he or she is still entitled to use the 
balance of the 12-week entitlement for any other OFLA qualifying purpose, but will not qualify for 
an additional 12 weeks of OFLA sick child leave. For example, if a new mother takes only 8 weeks 
for OFLA parental leave and then chooses to return to work, she will still have 4 weeks of OFLA 
available that she can use for serious health conditions or sick child leave
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EMPLOYER QUERY: PREGNANCY LEAVES


PREGNANT EMPLOYEE MAY HAVE RIGHT TO MORE THAN 12 WEEKS OFF


QUESTION: We know that the Oregon Family Leave Act applies to our company, since we have recently 
grown and now have at least 25 employees working in Oregon. What we are still not clear on is how much 
leave pregnant employees are allowed to take. One of our employees, Megan, is pregnant and about to begin 
family leave because her doctor says she needs bed rest. Megan says the law gives her the right to 36 weeks of 
protected time off. Is that right?


ANSWER: Possibly, but only in rare circumstances. OFLA generally allows eligible employees 
to take a maximum of 12 weeks off during the year when qualifying situations arise. There are two 
exceptions in OFLA, each of which allows up to 12 weeks of additional leave. Since a pregnant 
woman could potentially qualify under both of these exceptions, it is possible she could have the right 
to 36 weeks of protected time off work.


OFLA allows an employee up to 12 weeks of leave during a 12-month leave year for any combination 
of the following reasons:


n �the employee’s own serious health condition (including an incapacity related to pregnancy);


n �the serious health condition of a family member;


n �“parental leave,” which is time off to care for and bond with a newborn baby, newly adopted child, or 
newly placed foster child; or


n �“sick child leave,” which is time off to care for a child with a non-serious health condition that 
requires home care.


n �Oregon Military Family Leave which is time off for the spouse or same-sex domestic partner of 
a service member who has been called to active duty or notified of an impending call or order to 
active duty, or who is on leave from active duty during a period of military conflict.


Assuming Megan has worked for you long enough to be eligible for OFLA leave, she is entitled to 
take up to 12 weeks of protected leave for her pregnancy disability. That includes time off when she is 
physically incapacitated from working – not only during the pregnancy, but also following the delivery 
when she is recovering from childbirth. The 12 weeks for pregnancy disability may also include 
intermittent absences due to morning sickness or for routine prenatal doctor visits.


The first exception to the 12-week maximum rule is that a female employee who uses any pregnancy 
disability leave is entitled to take up to 12 more weeks of leave during the same leave year for any 
OFLA-qualifying reason. That additional 12 weeks could be used for the serious health condition of a 
family member, parental leave, sick child leave, Oregon Military Family Leave or even a continuation 
of the woman’s pregnancy disability.


The second exception to the 12-week maximum rule is that both male and female employees who use 
a full 12 weeks of parental leave may still use up to 12 weeks of sick child leave during the same leave 
year.
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Putting these two exceptions together, if Megan were to take a full 12 weeks of OFLA pregnancy 
disability leave, followed by a full 12 weeks of parental leave, followed by 12 weeks’ worth of non-
serious sick child incidents, she could reach the maximum 36-week level. It is possible, but unlikely, as 
OFLA leave is generally unpaid leave and many employees cannot afford to take 36 weeks off work 
even when the law permits it.


  


EMPLOYER QUERY: LENGTH OF LEAVE


EMPLOYEES GET MORE THAN 12 WEEKS OF OFLA LEAVE BUT ONLY IN CERTAIN CASES


QUESTION: If an employee used only 4 weeks of her pregnancy leave, gave birth to premature twins, and 
used 12 weeks of her parental leave, would she then be entitled to use 8 weeks of additional OFLA leave for 
her twins’ serious health condition?


ANSWER: No. Under OFLA, which applies to companies with 25 or more employees in Oregon, 
an employee who uses pregnancy disability leave may use 12 additional weeks of OFLA leave in the 
same leave year. In your example, however, the employee has already used up that 12 additional weeks 
for parental leave and is not legally entitled to extra time for serious health conditions during the 
same leave year. Of course, in this case, an employer may choose to be more generous than the law 
requires and grant additional leave without pay.


Following the full 12 weeks of parental leave, the employee is permitted additional time off for “sick 
child leave,” but that type of leave only applies to the non-serious condition of a child requiring home 
care. Examples include a child with a cold, flu or ear infection.


However, what many employers do not realize is that the time immediately following delivery of the 
child is not necessarily parental leave. This period may instead be designated as pregnancy disability 
leave, as the woman is sometimes incapacitated for four, six or even eight weeks, depending on the 
doctor’s determination. The employee may choose to characterize this time as pregnancy disability 
leave so that she will still be eligible for 12 additional weeks of leave beyond the date she is released 
for work by the doctor. The additional 12 weeks may be used for any OFLA purpose, including 
parental or serious health condition leave. In your example, this option would extend the employee’s 
leave time.


EMPLOYER QUERY: LENGTH OF LEAVE


PARENTS WHO WORK FOR SAME EMPLOYER SUBJECT TO SPECIAL RULES —  
PARENTAL LEAVE


QUESTION: Is it true that parents who work for the same employer are each entitled to 12 weeks 
of parental leave when they have a newborn child? I thought that was the case but my colleague heard 
somewhere that parents who work for the same employer only get a combined total of 12 weeks of leave under 
those circumstances.


ANSWER: It depends on whether OFLA or FMLA applies.
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Under FMLA, a husband and wife working for the same employer may be limited to the aggregate of 
12 weeks in a leave year for parental leave, for placement of a son or daughter with the employee for 
adoption or foster care, or to care for the child after placement. When using parental leave, a husband 
and wife are limited to a combined total of 12 weeks during the year after their child’s birth or within 
one year of an adoption or foster child placement. For example, the wife could choose to take eight 
weeks of FMLA parental leave, and the husband who works for the same employer could choose to 
use the remaining four weeks.


This limitation on the total weeks of leave applies to leave taken for the reasons stated above, so long 
as a husband and wife are employed by the “same employer.” It even applies when the spouses are 
employed at two different operating divisions of the same company or at two different worksites of 
the same employer when those worksites are located more than 75 miles from each other. However, 
if one spouse is ineligible for FMLA leave, the other spouse is entitled to a full 12 weeks of FMLA 
leave.


When the husband and wife both use a portion of the total 12-week FMLA leave entitlement for one 
of the purposes stated above, they will each be entitled to the difference between the amount he or 
she has taken individually and 12 weeks for FMLA leave for another qualifying reason. For example, 
if each spouse took 6 weeks of leave to care for a healthy, newborn child, each could use an additional 
6 weeks due to his or her own serious health condition or to care for a child with a serious health 
condition. Many state pregnancy disability laws specify a period of disability either before or after the 
birth of a child; such periods are considered FMLA leave for a serious health condition of the mother 
and are not subject to the combined limit.


Under OFLA, parents working for the same employer may each take a full 12 weeks of parental leave. 
Unlike FMLA, OFLA limits parents’ rights to take parental leave concurrently (ORS 659A.162(3)). 
When the leave is covered under OFLA only, an employer may require employees who are family 
members to stagger their parental leave time. However, when OFLA and FMLA contain similar 
provisions, employers covered by both OFLA and FMLA must apply the law most beneficial to the 
employees. In the case of parental leave, FMLA regulations limit the husband and wife to 12 weeks 
of parental leave in the aggregate, but OFLA entitles each to 12 weeks parental leave. OFLA allows 
employers to refuse concurrent leave, but FMLA allows concurrent leave. When leave is FMLA 
covered, the result is that the husband and wife could choose to take concurrent parental leave until 
they exhaust their aggregate 12 weeks of FMLA leave. After that, OFLA entitles them, should they 
choose to do so, to take a combined total of 12 weeks additional parental leave separately.


PARENTS OR FAMILY MEMBERS WHO WORK FOR SAME EMPLOYER SUBJECT TO 
SPECIAL RULES — SERIOUS HEALTH CONDITION LEAVE


QUESTION: Is it true that family members who work for the same employer may be limited to 12 weeks of 
family leave for reasons other than parental leave and may be required to take concurrent leave? 


ANSWER: Again, it depends on whether OFLA or FMLA applies.


Under FMLA, a husband and wife working for the same employer may be limited to the aggregate of 
12 weeks in a leave year to care for an employee’s parent with a serious health condition  
(29 CFR 825.120(a)(3).
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OFLA does not specifically address the rights of a “husband and wife,” but does speak to the issue of 
“two family members” working for the same covered employer. OFLA, unlike FMLA, does not limit 
the amount of leave such employees may take, but does limit their right to take leave concurrently.  
In other words, under OFLA, the two family members (or spouses) could each take 12 weeks of leave 
for covered events, but may be required to take leave at different times. Exceptions to this  
requirement are:


n �When one employee needs to care for the other employee who is suffering from a serious health 
condition;


n �When one employee needs to care for a child who has a serious health condition while the other 
employee is also suffering a serious health condition;


n �When both family members are suffering from a serious health condition; or


n �When the employer allows the two family members to take concurrent leave.


EMPLOYER QUERY: COUNTING THE LEAVE ENTITLEMENT


SINGLE HOLIDAY COUNTS TOWARDS 12 WEEKS OF FAMILY LEAVE


QUESTION: We have an employee who is out on a 12-week FMLA leave because he had surgery related 
to a serious health condition. Do we count the July 4th holiday as part of his 12-week leave entitlement?


ANSWER: Yes. FMLA regulations state that for purposes of counting the 12-week entitlement, 
you count the week as a full week of FMLA leave despite the holiday. The answer changes if your 
operations cease for a period of one week or more that includes the week in which the July 4 holiday 
falls. In that case, you do not count the time as FMLA leave. 29 CFR §825.200(h).


EMPLOYER QUERY: PRORATING FOR PART-TIME EMPLOYEES


ELIGIBLE EMPLOYEES ARE ENTITLED TO UP TO 12 WEEKS OF FAMILY AND 
MEDICAL LEAVE


QUESTION: Can we prorate an employee’s family leave entitlement if he works less than full-time? We 
have an employee who works four days a week, which amounts to 32 hours or 80 percent of full-time. The 
employee’s wife is due to deliver a baby next week, and he wants to take 12 weeks of parental leave. Is he 
entitled to a full 12 weeks, or can we prorate the family leave to 9.6 weeks?


ANSWER: You can prorate the family leave entitlement but not in the way you propose. Assuming 
this employee has worked for you long enough to be eligible under OFLA or FMLA, he is entitled to 
take 12 weeks off from his normal work schedule for family leave.


We guess your organization employs 25 or more people in Oregon and 50 or more people in the U.S. 
so that you are covered by OFLA and FMLA. We also assume that your employee is eligible for both 
OFLA and FMLA.
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The leave entitlements for OFLA and FMLA run concurrently in most cases, and your employee is 
entitled to 12 weeks of OFLA/FMLA parental leave this year — not 24 weeks — when he has a 
newborn child. Under both OFLA and FMLA, an employee is required to take parental leave all in 
one continuous block rather than intermittently, unless your company chooses to allow intermittent 
parental leave.


Your employee is entitled to 12 calendar weeks off to care for and bond with his new child. If your 
employee takes a solid block of family leave, you can simply refer to the calendar to determine the 
amount of leave used.


If your employee takes intermittent leave, possibly for his own serious health condition or that of a 
family member, you would be required to break his leave entitlement up into hours. In that case, you 
would have to prorate his hours.


An employee who normally works 40 hours per week starts off the leave year with 480 hours (40 
hours x 12) in his leave bank. An employee like yours who works 32 hours per week has a balance 
of 384 hours (32 hours x 12) at the start of the leave year. Intermittent family leave is tracked on an 
hourly basis, based on the time the employee is absent from his regular work schedule. For example, 
if your employee were being treated for cancer and had to leave work 4 hours early on a Monday for 
a chemotherapy treatment, you would count that as 4 hours of OFLA and FMLA leave for that day 
and reduce his leave entitlement by 4 hours.


EMPLOYER QUERY: EXHAUSTION OF LEAVE


APPLY NORMAL ATTENDANCE POLICIES AFTER LEAVE ENDS


QUESTION: What happens when family leave is exhausted and the employee still can’t return to work?


ANSWER: You should apply your normal absenteeism or leave policies to determine if you will allow 
extra time off. Once the 12 weeks of OFLA and FMLA leave have been exhausted, further absences 
may be treated as disciplinary incidents.


After the conclusion of family leave, you can begin applying your attendance rules, so long as the 
absences counted as OFLA and FMLA leave are in no way counted against the employee or used as 
a basis for disciplining the employee. An employee who has taken OFLA and FMLA leave should be 
in no worse position because of taking leave.


Note that other laws, such as injured worker reinstatement statutes and the Americans with 
Disabilities Act, may provide additional protected time off beyond the 12 weeks of family leave, 
so it is important to consider whether the employee is covered under such laws before taking any 
disciplinary measures.


Finally, the federal Pregnancy Discrimination Act requires that employees absent for pregnancy-
related disabilities be treated at least as favorably as the employees absent for other short-term 
disabilities. Oregon’s sex discrimination laws that cover pregnancy disability also prohibit the different 
treatment of employees in such situations.
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EMPLOYER QUERY: LEAVE TRACKING RECORDS


FEDERAL LEAVE LAW SETS RECORDKEEPING AND RETENTION REQUIREMENTS


QUESTION: Are employers required to keep records of family leave taken by employees?


ANSWER: Yes. Under FMLA, employers must maintain records indicating the dates that FMLA 
leave is taken by each employee and must retain all family leave tracking records and related medical 
certification for a minimum of three years.


FMLA also requires employers to designate family leave by providing written notice of rights and 
responsibilities each time an employee takes leave. Employers should retain copies of each notice as 
part of their FMLA recordkeeping. The written notice advises the employee of eligibility status and 
whether the employer is counting the leave against the 12-week FMLA entitlement. See the section 
of this handbook entitled, “What Notification Must Employers Give?” for more information.


The formal notification and tracking is not specifically required under OFLA, although a prudent 
employer will have some tracking system in place to ensure OFLA compliance. Since OFLA and 
FMLA do not always run concurrently and sometimes afford eligible employees more than 12 weeks 
of protected leave, tracking OFLA and FMLA can be quite complex. A tracking form that employers 
may wish to use for OFLA and FMLA is provided at the end of this section of the handbook. 
handbook.


Practice Tips for Tracking Leave:
 
n �Full-time employees who work 40 hours per week are entitled to 480 hours of leave in a year (12 weeks 


at 40 hours per week). Leave may be taken in increments as small as the employer uses to track employees’ 
absences, provided they are not greater than one hour. 29 CFR §825.205(a). For example, an employee 
could use one hour of family leave for a doctor’s visit required due to a serious health condition.


n �Part-time employees who meet the eligibility requirements for family leave are entitled to 12 workweeks 
of leave during the year. The workweek for part-time employees is based on the normal weekly hours. For 
example, an employee who normally works 30 hours per week is entitled to 360 hours of leave within one 
year. If that employee works only 20 hours a week under a reduced leave schedule, the 10 hours of leave 
used constitute one-third of a week for tracking purposes. 29 CFR §825.205.


n �If an employee’s schedule varies from week to week, the normal workweek for that employee is calculated 
based on the weekly average of hours worked over the 12 months preceding the leave for FMLA.  
29 CFR §825.205(c). Under OFLA, it is calculated based on the weekly average of hours worked over the 
12 weeks preceding the leave.


n �Track leave in increments as small as you use to pay employees. For example, if you track employees by the 
quarter hour for payroll purposes, you should also track family leave absences down to the quarter hour.  
29 CFR §825.205(a).
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n �Effective January 1, 2008, an Oregon employer subject to OFLA requirements may not reduce the 
amount of OFLA leave available to an OFLA eligible employee by any period the employee is unable to 
work because of a disabling compensable injury. OAR 839-009-0240(8).


n �A serious health condition may result from an on-the-job injury. If an employer who is subject to FMLA 
designates the leave following a FMLA-eligible employee’s on-the-job injury as FMLA leave, the 
employee’s FMLA 12-week leave entitlement may run concurrently with a workers’ compensation absence 
when the injury is one that meets the criteria for a serious health condition. 29 CFR Sec. 825.207(e).


n �If an employee uses OFLA leave for a workplace injury pending acceptance of a workers’ compensation 
claim, upon acceptance of the claim any OFLA leave used for the workplace injury must be restored to 
the employee. If the claim is denied, OFLA leave will be deducted from the employee’s entitlement.  
OAR 839-009-0240(8)(a).


n �If the employer uses a rolling forward leave year, a fixed leave year or a calendar year, and a workers’ 
compensation claim is first denied and then accepted, the employer must restore any OFLA leave taken in 
the leave year in which the workers’ compensation claim is accepted. OAR 839-009-0240(8)(a)(A).


n �An Oregon employer subject to OFLA may reduce the amount of OFLA leave available to an OFLA-
eligible employee by any period that the employee is unable to work because of a disabling compensable 
injury after the employee has refused a suitable offer of light duty or modified employment prior to 
becoming medically stationary. OAR 839-009-0240(9).
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INTERMITTENT FAMILY LEAVE
 
Introduction
 
OFLA and FMLA both allow leave for a serious health condition to be taken intermittently. OFLA 
defines intermittent leave as “leave taken in multiple blocks of time and/or requiring an altered or 
reduced work schedule.” OAR 839-009-0210(15). FMLA defines intermittent leave as “leave taken in 
separate periods of time due to a single illness or injury, rather than for one continuous period of time.” 
29 CFR §825.800.


The chart below summarizes the intermittent leave provisions of OFLA and FMLA.


TYPE OF 
LEAVE


OFLA
INTERMITTENT LEAVE?


FMLA
INTERMITTENT 


LEAVE?


Parental Leave


An employee must take parental 
leave in one continuous block, 
unless the employer chooses to 
permit intermittent leave or a 
reduced work schedule.


Same as OFLA 


Serious Health 
Condition of 
Employee or 


Family Member


Intermittent leave or reduced 
schedules for serious health 
conditions must be permitted when 
medically necessary.


Same as OFLA


Pregnancy 
Disability or 
Prenatal Care


Intermittent leave or reduced 
schedules must be permitted as 
necessary for pregnancy disability or 
prenatal care.


Same as OFLA


Sick Child Leave 
(Non-Serious 


Health Condition)


By its nature, sick child leave 
requires time as needed rather than 
a continuous block of time.


FMLA does not provide for 
sick child leave.


Qualifying 
Exigency*


To the extent the need for OMFLA 
leave is also covered by the 


“qualifying exigencies” entitlement 
of FMLA. 


FMLA does.
See 29 CFR §825.126 
for a list of “qualifying 
exigencies.”


Servicemember 
Family Leave


OMFLA may be taken 
intermittently.


FMLA does.
See 29 CFR §825.127 
for leave available to an 
eligible employee to care for 
a covered servicemember 
who suffers a serious injury 
or illness in the line of duty 
on active duty.


OAR 839-009-0210(15),  
OAR 839-009-0240(5).


29 CFR §825.203,
29 U.S.C. 2612(b)(1). 
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Practice Tips:


n �Employers are not required to grant intermittent parental leave, but may choose to approve an altered or 
reduced work schedule for that purpose. For example, Enrique takes parental leave for a new child, but 
decides to come back to work after three weeks. Although he still has nine weeks of leave remaining, he 
is not entitled to use additional time for parental leave unless his employer chooses to allow parental leave 
intermittently. Employers should be aware that approving an intermittent schedule for one employee and 
not others could lead to possible discrimination claims.


n �Intermittent leave must be given when it is medically necessary to care for family members with serious 
health conditions, the employee’s own serious health condition, or for a sick child requiring home care 
(OFLA only).


n �Employees may not be required to take more leave than the condition requires.


n �Only the actual amount of leave taken may be counted as family leave. For example, if an employee 
normally works 40 hours per week and takes 20 hours of leave, only 1/2 of one week has been used.  
29 CFR §825.205(b).


n �If the need for intermittent leave is foreseeable, FMLA allows an employer to temporarily transfer an 
employee to an available alternative position which better accommodates recurring periods of leave. The 
employee must receive the same pay and benefits as the regular position provides. 29 CFR §825.204. 
OFLA rules allow for such a transfer, but only when the employee accepts the transfer voluntarily and 
without coercion. If the intermittent leave is OFLA-covered, the employer should not require a job 
transfer without the employee’s clear consent. OAR 839-009-0245.


EMPLOYER QUERY: INTERMITTENT LEAVE — IMPOSSIBILITY OF
WORKING A FULL SHIFT


EMPLOYER MAY COUNT ENTIRE DAY FOR PARTIAL DAY’S ABSENCE UNDER FMLA 
UNDER CERTAIN CIRCUMSTANCES


QUESTION: We are an airline and OFLA/FMLA covered employer. It is physically impossible for our 
flight attendants or pilots to take a partial day off work for intermittent leave because their scheduled flight 
will already be in the air after they finish their partial day family or medical leave. How do we designate 
their OFLA/FMLA leave?


ANSWER:  Both OFLA and FMLA employers may designate the entire period their employee 
is forced to be absent, due to the physical impossibility of completing their shift, as OFLA/FMLA 
leave.  This would also apply to employees such as railroad conductors or laboratory employees who 
are unable to enter or leave a sealed “clean room” during a certain period of time. 29 CFR 825.205(a)
(2), OAR 839-009-0245(3).
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EMPLOYER QUERY: SHIFT CHANGES, INTERMITTENT LEAVE


EMPLOYER MAY PROCEED WITH NON-RETALIATORY SCHEDULE CHANGE


QUESTION: We have over 100 employees in Oregon. One of them, Alice, has been on intermittent family 
medical leave for a few months due to back problems. Alice has worked full-time for several years on a  
7:00 a.m. to 4:00 p.m. shift. Her supervisor is planning on rearranging the work schedules in her department 
and wants to have Alice work from 8:30 a.m. to 5:30 p.m. Alice is not aware that this change is coming. She 
recently told the supervisor that she plans to attend a 5:00 p.m. water therapy class, although we do not have 
a doctor’s note for this. Can the supervisor change Alice’s schedule? If so, are we legally obligated to let her 
leave early on the days she has the class?


ANSWER: In general, the supervisor can proceed with the schedule change as long as it is not 
retaliatory and that action was going to be taken regardless of the employee’s use of family leave. If 
Alice still has some of her annual family leave entitlement remaining, she does have the right to 
miss work to attend therapy sessions, provided her doctor advises it is medically necessary due to her 
serious health condition. You have the right to request medical certification, at your own expense, to 
confirm that determination. These issues are discussed in more detail below.


Alice’s condition is a qualifying “serious health condition” if it falls into one of six categories 
defined under OFLA and FMLA. Those categories include inpatient care, “absence plus treatment,” 
pregnancy disability, chronic conditions, continuing treatment and multiple treatments. Her back 
problems could qualify under several of these categories, and her water therapy sessions would qualify 
under the “multiple treatments” definition if they are administered on referral by her doctor who 
indicates that the absence of such treatments would likely result in an incapacity of more than three 
consecutive calendar days.


Full-time employees like Alice start the 12-month leave year with 480 hours of available leave. Since 
Alice has taken OFLA and FMLA intermittently, you need to track the work time she has missed on 
an hourly basis to determine how much of her annual entitlement remains. 


OFLA and FMLA both require employees to make reasonable attempts to arrange treatments so as 
not to unduly disrupt the employer’s operations. OAR 839-009-0260(14), 29 CFR §825.203. Once 
your new work schedules take effect, you could ask Alice if it would be possible for her to register 
for a later evening water therapy session, if there were one approved by her doctor. Be careful in this 
discussion with Alice to avoid misunderstandings that could lead her to file a retaliation claim.


OFLA and FMLA provide job reinstatement rights for employees, but both state that an employee 
on leave is not entitled to greater rights than she otherwise would have. ORS 659A.171(3)(b),  
29 CFR §825.216. That is why you can still proceed with non-discriminatory employment actions like 
schedule changes — or even layoffs — that would have occurred regardless of the employee taking 
leave. Of course, when an employee is on family leave or in any other civil rights protected category, 
you should document your legitimate business reasons for making any job changes.
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EMPLOYER QUERY: EXEMPT WORKERS, INTERMITTENT LEAVE


DOCKING EXEMPT EMPLOYEE’S SALARY PERMITTED WHEN FMLA INVOLVED


QUESTION: How do we deal with an exempt employee who is using intermittent family leave?


ANSWER: Under Oregon and federal wage and hour laws, employers generally may not deduct from 
an exempt employee’s salary for partial-day absences, because to do so would cause the employee to 
lose the exemption. FMLA addresses this by simply carving out an exception from federal wage and 
hour law for partial-day absences occasioned by FMLA leave. Under FMLA, deductions for part-day 
FMLA absences are permitted with respect to an exempt employee’s pay. 29 CFR §825.206.
Oregon’s wage and hour law also permits the exception for FMLA absences by exempt employees. 
Docking an exempt employee’s salary is permitted, even hour by hour, when the intermittent leave is 
FMLA-covered.
However, the result is different when the leave is only OFLA-covered because there is no exception 
in state or federal wage laws for OFLA partial-day absences. When an exempt employee misses part 
of a day due to intermittent leave covered by OFLA only, the employer should pay the employee’s full 
salary for the day so as not to jeopardize the employee’s exempt status. OAR 839-009-0240(12).
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“SERIOUS HEALTH CONDITION”


Introduction


OFLA and FMLA have similar definitions for “serious health condition.” They define “serious health 
condition” as an illness, injury, impairment, or physical or mental condition that falls into one or more 
categories based primarily on the severity of the serious health condition and the type of medical 
treatment involved. Among the categories are inpatient care, terminal illnesses, constant or continuing 
treatment, pregnancy-related conditions, chronic conditions, and conditions requiring multiple 
treatments. However, within those categories, there are some important differences, noted below.  
ORS 659A.150(6), OAR 839-009-0210(20), 29 CFR §825.113 - .115, §825.120, §825.800.


The chart below compares the definitions and qualifying conditions necessary for an employee to meet 
the definitions of “serious health condition” in OFLA and FMLA.


OFLA  
“SERIOUS HEALTH CONDITION”


FMLA  
“SERIOUS HEALTH CONDITION”


1. An illness, injury, impairment or physical or 
mental condition that requires inpatient care in 
a hospital, hospice, or residential medical care 
facility. ORS 659A.150(6)(a), OAR 839-009-
0210(20)(a)


1. An illness, injury, impairment or physical or 
mental condition that requires an overnight 
stay in a hospital, hospice, or residential medical 
facility, including any period of incapacity, or any 
subsequent treatment in connection with such 
inpatient care. 29 CFR §825.114


2. An illness, injury, impairment or physical or 
mental condition that:


n ��requires “constant” or “continuing” care such as 
home care administered by a health care provider; 
or


n �involves a period of incapacity for more than 
three consecutive calendar days and two or more 
treatments by a health care provider or one 
treatment plus a regimen of continuing care; or


n ��involves permanent or long-term incapacity for 
which treatment may not be effective, such as 
Alzheimer’s disease, a severe stroke, or terminal 
stages of a disease. The employee or family 
member must be under the continuing care of 
a health care provider but need not be receiving 
active treatment.


OAR 839-009-0210(20)(c)(d)(f )


2. An illness, injury, impairment or physical or 
mental condition involving continuing treatment, 
a period of incapacity for more than three 
consecutive, full calendar days, and:


n ��in-person treatment two or more times within 
30 days of the first day of incapacity, unless 
extenuating circumstances exist, by a health 
care provider, with the first visit within seven 
days of the first day of incapacity; or


n ��in-person treatment by a health care provider 
on at least one occasion that results in a period 
of continuing treatment under the health care 
provider’s supervision, with the first visit within 
seven days of the first day of incapacity. 29 
CFR §825.115(a)
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3. An illness, injury, impairment or physical 
or mental condition that results in a period of 
incapacity or treatment for a chronic serious 
health condition that requires periodic visits for 
that treatment by a health care provider, continues 
over an extended period of time, and may cause 
episodic rather than a continuing period of 
incapacity, such as asthma, diabetes, or epilepsy. 
OAR 839-009-0210(20)(e)


3. A chronic condition that requires at least 
two visits a year for treatment by a health care 
provider, continues over an extended period 
of time, and may cause episodic instead of 
a continuing period of incapacity. 29 CFR 
§825.115(c)


4a. An illness, disease or condition diagnosed as 
terminal with a reasonable possibility of death in 
the near future.


4b. An illness, disease or condition diagnosed as 
posing an imminent danger of death.


ORS 659A.150(6)(b), OAR 839-009-0210(20)(b)


4. Permanent or long-term conditions for which 
treatment may not be effective, e.g. Alzheimer’s 
disease, stroke, terminal stages of a disease. 29 
CFR §825.115(d)


5. An illness, injury, impairment or physical or 
mental condition that involves multiple treatments 
for restorative surgery or for a condition such as 
chemotherapy for cancer that, if not treated, would 
likely result in incapacity of more than three days. 
OAR 839-009-0210(20)(g)


5. Conditions that require multiple treatments 
for restorative surgery or would likely result in a 
period of incapacity for more than three calendar 
days without medical treatment, e.g. cancer 
chemotherapy, severe arthritis (physical therapy). 
29 CFR §825.115(e)


6. Any period of disability due to pregnancy 
or period of absence for prenatal care. ORS 
659A.150(6)(c), OAR 839-009-0210(20)(h)


6. Pregnancy, including prenatal and postnatal 
care. 29 CFR §825.115(b)


“Covered servicemember” leave is not covered by 
OFLA.


An injury or illness incurred by a covered 
servicemember in the line of duty on active duty 
that may render the servicemember unfit to 
perform the duties of the member’s office, grace, 
rank, or rating. 29 CFR §825.127


chart continues 
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A “health care provider” is a person who is 
primarily responsible for providing health care 
to an eligible employee or a family member of 
an eligible employee, who is performing within 
the scope of the person’s professional license or 
certificate, and who is:


n ��a physician, including a doctor of osteopathy,


n ��a podiatrist, dentist, psychologist, optometrist, 
naturopath, registered nurse, nurse practitioner, 
direct entry midwife, licensed registered 
nurse who is certified as a nurse midwife 
nurse practitioner; clinical social worker, or 
chiropractor;


n ��a person who is primarily responsible for the 
treatment of an eligible employee or a family 
member of an eligible employee solely through 
spiritual means, including but not limited to a 
Christian Science practitioner.


ORS 659A.150(5), OAR 839-009-0210(14)


A “health care provider” is:


n a licensed doctor of medicine or osteopathy;


n �a licensed podiatrist, dentist, clinical 
psychologist, optometrist, or chiropractor 
performing within the scope of their practice;


n �a licensed nurse practitioner, nurse-midwife, 
clinical social worker, or physician assistant 
performing within the scope of their practice;


n a Christian Science Practitioner;


n �any health care provider from whom an 
employer or the employer’s group health plan’s 
benefits manager will accept certification of 
the existence of a serious health condition to 
substantiate a claim for benefits; and


n �a health care provider listed above who 
practices in another country who is authorized 
to practice in that country and is performing 
within the scope of their practice.


29 CFR §825.125


Practice Tips:


n �OFLA/FMLA covered employers must apply the regulation that is more beneficial to an individual 
employee’s circumstances. OAR 839-009-0220.


n �To determine if the employee or the employee’s family member has a “serious health condition” 
under the “continuing treatment” or “chronic serious health condition” definitions, an OFLA/FMLA 
covered employer must use the OFLA definition.


n �Unlike FMLA, OFLA does not require that an employee or the employee’s family member taking 
leave for serious health condition under the “continuing treatment” definition to have an in-person 
visit to a health care provider within seven days of the first day of incapacity or two or more 
treatments within 30 days of the first day of incapacity.


n �Similarly, OFLA does not require two visits per year for treatment by a health care provider to meet 
the “chronic serious health condition” definition.


n �Examples of conditions that generally do not qualify as “serious health conditions” under OFLA 
or FMLA include the common cold, flu, ear aches, upset stomach, routine headaches, minor ulcers, 
sore throat, routine medical or dental visits, and conditions for which cosmetic treatments are 
administered, unless inpatient hospital care is required or unless complications arise.  
ORS 659A.186(2), 29 CFR §825.113(c) and (d), §825.800.
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n �Many employers incorrectly assess whether employees qualify for leave because they do not realize 
the complexity of the “serious health condition” definition. It is a gross oversimplification of the 
law to say that “when an employee misses three days of work, that’s FMLA” or “when an employee 
hasn’t missed three days, it’s not FMLA.” Neither of these statements is necessarily correct. There 
are a variety of qualifying absences that may involve less than three days off work, and some longer 
absences will not qualify — for example, when the employee does not see a health care provider.


EMPLOYER QUERY: SERIOUS HEALTH CONDITION


FOUR-DAY ABSENCE DOES NOT ALWAYS TRIGGER FAMILY LEAVE


QUESTION: An employee who missed four days of work because of the flu says we are wrong to count 
the time as family leave. She only wants to use sick leave and says we cannot dock her OFLA or FMLA 
entitlements because the flu is not a “serious health condition.” Isn’t it true that an absence of more than three 
days is considered OFLA and FMLA?


ANSWER: Not necessarily. Your employee’s absence might or might not qualify as family leave, but 
you cannot automatically count the time against her OFLA and FMLA leave banks. You need to 
apply the legal definition of “serious health condition” to make the proper determination.


OFLA and FMLA have similar criteria for qualifying absences. One of the many definitions of 
serious health condition includes a three-day rule, but it is more involved than just counting the days 
of an absence. There must be an “absence plus treatment.”


Under both OFLA and FMLA, the employee must be incapacitated for more than three consecutive 
calendar days to qualify under the “three-day rule.” The absence must be accompanied by two or more 
treatments by a health care provider, or one treatment followed by a regimen of continuing treatment 


— for example, prescription medication. Under FMLA, the employee must meet two additional tests: 
(1) under the “two or more treatments” criterion, the first visit to a health care provider must be in-
person and take place within seven days of the first day of incapacity and the employee must make a 
second in-person visit to the health care provider within 30 days of the first day of incapacity; and  
(2) under the “one treatment” criterion, the employee must visit a health care provider in-person 
within seven days of the first day of incapacity and that visit must result in a period of treatment 
under the health care provider’s supervision.


Applying this test, you will see that the flu generally will not qualify as a serious health condition — 
even when an employee is out all week. If the absence involves only one doctor visit, with instructions 
to “rest and drink plenty of fluids,” that does not count as a regimen of continuing treatment, and the 
absence does not count as family leave. In fact, FMLA regulations explicitly state that “[o]rdinarily, 
unless complications arise, * * * the flu * * * [does] not meet the definition of a serious health condition 


* * *.”  29 CFR 825.113(c), (d), 825.800


Likewise, routine colds, headaches, stomachaches and sore throats generally do not qualify as serious 
health conditions. Absences for routine medical and dental visits also do not meet the definition of 
serious health condition and should not be counted as family leave.
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Note, however, that there are many other types of “serious health conditions” that cause absences that 
should be counted as family leave under OFLA and FMLA, and it is not always required that the 
absences last more than three days. For example, OFLA and FMLA’s definitions of “serious health 
condition” include absences for inpatient care; critical or terminal illnesses; constant or continuing 
care in a residential facility; and permanent or long term incapacity due to conditions such as 
Alzheimer’s disease or stroke. Also included are absences for multiple treatments for conditions that, 
if not treated would likely result in incapacity of more than three days. This category could include 
intermittent absences for chemotherapy or kidney dialysis.


Pregnancy-related disability is another type of qualifying serious health condition that includes 
medically necessary absences during the pregnancy and after delivery, when recuperating from 
childbirth. This category also includes absences for morning sickness and routine prenatal care.


OFLA and FMLA also allow time off for chronic conditions. For instance, an employee diagnosed 
with a chronic migraine condition could take intermittent family leave on individual days when that 
employee suffers incapacitating migraines. If the employee works a regular full-time schedule and 
misses a single day of work due to a qualifying serious health condition, the employer can count the 
absence as eight hours of family leave.


EMPLOYER QUERY: POST-PARTUM DEPRESSION


WIFE’S CONDITION MAY ENTITLE EMPLOYEE TO INTERMITTENT LEAVE


QUESTION: My company has several hundred employees in the U.S., so we are covered by the family leave 
laws. I have a full-time employee who has a terrible attendance record and who has received several warnings 
related to his absenteeism. He and his wife just had a baby, and although he is not planning to take time off 
for parental leave, he is advised us that he may need to miss work intermittently because his wife is having 
bouts of post-partum depression. Is this kind of absence protected?


ANSWER: Yes. Both the OFLA and FMLA cover “pregnancy disability” as a form of serious health 
condition. If your employee has worked for you long enough to be eligible, he may take up to  
12 weeks of family leave when his wife has a qualifying condition, and this type of leave may be taken 
intermittently. 


The leave laws define pregnancy disability as incapacity related to pregnancy or childbirth, and a 
diagnosis of post-partum depression could certainly qualify. Both OFLA and FMLA also cover a 
pregnant employee’s absences for serious morning sickness and even routine pre-natal doctor visits.


Under OFLA and FMLA, you do have the right to require your employee to provide you with 
medical certification from his wife’s doctor to verify that she has a qualifying serious health condition. 
Assuming she does, you would be prohibited from disciplining your employee for leave taken to care 
for her, even though he already has a poor attendance record. Of course, if the employee has additional 
absences that are unrelated to his wife’s condition and not otherwise protected, you could continue 
from where you left off in your disciplinary process for unexcused absences.


Note that, under OFLA and FMLA, if your employee were taking time off for the purpose of 
parental leave (time off to care for and bond with a new child), you would not be obligated to grant 
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the leave intermittently. Although eligible employees may take up to 12 weeks of parental leave during 
the first year after their baby’s birth, the law requires them to do so in one continuous block of time, 
unless the employer agrees to grant such leave intermittently.


EMPLOYER QUERY: ABSENCE FOR ALCOHOL TREATMENT


ALCOHOLIC EMPLOYEE’S WORK ABSENCES MAY HAVE LEGAL PROTECTION


QUESTION: We have 62 employees in Oregon, so our company must follow both OFLA and FMLA. Lila, 
a full-time employee who has been with us for several years, has just told us she needs to leave work early two 
or three times per week to attend an alcohol treatment program. Lila works on a clean-up crew comprised 
of just three employees, and when she is out that frequently, it creates a real hardship on the crew. She insists, 
however, that she has a right to medical leave. Would this be a protected absence under OFLA and FMLA? 
Can we deny the leave if it is unduly disruptive to our operations?


ANSWER: Based on the information you have given, it is likely that you are required to grant Lila’s 
request for intermittent leave for alcohol treatment. In addition, this issue may involve not only 
OFLA and FMLA, but the Americans with Disabilities Act.


First, you are correct that your company is covered by both OFLA and FMLA, since you meet the 
state threshold of having 25 or more employees in Oregon and the federal threshold of having 50 or 
more employees in the U.S. Also, Lila has worked for you full-time for several years, and that means 
that she more than meets the Oregon and federal requirements for leave eligibility. Therefore, Lila can 
take up to 12 weeks of protected leave if she has a qualifying illness or event.


Alcoholism qualifies as a “serious health condition” under FMLA and OFLA, as long as the absence 
is for treatment of her alcoholism and not for absences relating to the actual use of alcohol, such as 
being “hung over” on Monday morning.


Both OFLA and FMLA provide that employees needing intermittent leave must make a reasonable 
effort to schedule their leave to minimize disruptions to the employer’s operations. You could ask 
Lila to attend a later counseling session, if one were available or, with Lila’s consent, your company 
could temporarily place her in an alternative position that is equivalent in pay and benefits until her 
intermittent leave is completed.


As for your concern about Lila’s absence and the resulting hardship on her crew, undue hardship is 
not a defense under OFLA or FMLA as it is under the Americans with Disabilities Act (ADA), and 
leave cannot be denied on that basis. However, because alcoholism is considered a disability under the 
ADA, that defense might be available if this absence was not also covered under OFLA/FMLA. 
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EMPLOYER QUERY: CHRONIC CONDITIONS


EMPLOYEE’S MIGRAINE HEADACHES MAY CONSTITUTE “SERIOUS HEALTH 
CONDITION”


QUESTION: When an employee has a migraine headache and misses just one day of work at a time, is this 
considered a serious health condition under family leave laws?


ANSWER: It may be. Migraine headaches often fall into the “chronic condition” category under 
OFLA and FMLA. Companies covered by these laws must allow eligible employees leave for 
migraines that require periodic visits for treatment by a health care provider and occur over an 
extended period of time.


Under the leave laws, the definition of “serious health condition” includes absences for inpatient 
care, terminal illnesses and illnesses that result in an incapacity of more than three calendar days and 
require continuing treatment by a health care provider. However, chronic conditions such as migraines 
are also considered a serious health condition, even though they are typically episodic in nature and 
do not require continuous blocks of leave from work. 


You should track qualifying intermittent absences according to the number of hours your employee 
misses from work. When a full-time employee with a chronic migraine condition is out for just 
one day of work, you can designate the absence as eight hours of family leave. Full-time employees 
who work 40 hours per week are entitled to 480 hours (or 12 weeks) of OFLA and FMLA leave in 
qualifying situations.


Your company has the right to require medical certification to verify that your employee’s condition 
qualifies as a serious health condition.


Asthma, diabetes, and epilepsy are examples of other conditions that may qualify as chronic serious 
health conditions.


EMPLOYER QUERY: MISCARRIAGE


ANY PERIOD OF INCAPACITY RELATED TO PREGNANCY QUALIFIES FOR LEAVE


QUESTION: We have a female employee who suffered a miscarriage and missed two days of work. Since 
she was not incapacitated for more than three days, is her absence covered under family leave laws?


ANSWER: Yes. Assuming that your organization is covered under OFLA and FMLA and that your 
employee has worked for you long enough and for enough hours to be eligible, she may take protected 
leave for any period of incapacity related to pregnancy or childbirth. This would include an absence 
due to a miscarriage.


Neither OFLA nor FMLA require that pregnancy-related leave last more than three days to qualify. 
Pregnant employees may take leave intermittently in various circumstances, including absences for 
routine prenatal care visits and periods when bed rest or a reduced work schedule is needed because of 
pregnancy complications. 
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EMPLOYER QUERY: FERTILITY TREATMENTS


LEAVE REQUEST FOR FERTILITY TREATMENT MAY BE COVERED UNDER FMLA/OFLA


QUESTION: We have a male employee asking for intermittent medical leave because he and his wife are 
seeing doctors in an effort to conceive a child. Do employees have the right to take time off work to be treated 
for infertility?


ANSWER: Yes, in some cases, but it depends on the size of your business and the specific health 
conditions and treatments involved.


The laws that may entitle your employee to time off for fertility treatments include the federal Family 
and Medical Leave Act (FMLA), the Oregon Family Leave Act (OFLA), the Americans with 
Disabilities Act (ADA), and Oregon disability accommodation laws.


If you have 50 or more employees in the U.S., you are covered by FMLA, and if you have 25 or more 
employees in Oregon, you are covered by OFLA. The ADA applies if you have 15 or more employees, 
and the Oregon disability statutes apply if you have 6 or more employees.


Assuming that you are covered under all of these laws, you will need to determine whether your 
employee or his spouse have a qualifying “serious health condition” entitling the employee to as much 
as 12 weeks of family medical leave, or whether your employee has a “disability” that may entitle him 
to protected time off as a reasonable accommodation.


Infertility and its various treatments may qualify as a “serious health condition” under the leave laws, 
if the condition or treatments fit into one of categories included in the OFLA/FMLA definitions 
of “serious health condition.” When OFLA- and FMLA-qualifying conditions exist, the laws permit 
intermittent leave as medically necessary.


Determining whether particular conditions qualify for OFLA or FMLA leave requires a case-by-case 
analysis, and you may choose to require medical certification from your employee and his spouse to 
help make the determination.


Simple insemination procedures will generally not fall under the “serious health condition” definition, 
except when there are complications resulting in inpatient care or a prolonged incapacity. Although 
infertility itself does not usually incapacitate an employee from performing work functions and is not 
usually a life-threatening problem, the conditions that cause infertility and some of the treatments 
may qualify as serious health conditions.


For example, surgery may be required to treat an underlying medical condition such as endometriosis, 
to assist sperm flow, to remove a tumor or cyst, or to repair damaged reproductive organs. Absences 
for such treatments qualify under OFLA and FMLA when they involve an overnight stay in a 
hospital or incapacitate your employee or his spouse for more than three consecutive calendar days 
and involve two or more treatments with a doctor.


Even after a successful conception, your employee may qualify for OFLA and FMLA leave if his wife 
requires bed rest or time off work because of a threatened pregnancy loss or history of miscarriage.
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A number of federal courts have also held that infertility meets the ADA definition of “disability” 
because it is a physical impairment that substantially limits one or more major life activities. These 
decisions are based largely on the U.S. Supreme Court’s determination in 1998 that reproduction is a 
major life activity. This means that allowing an employee time off to pursue infertility treatment may, 
in some cases, be a reasonable accommodation that employers must make.


EMPLOYER QUERY: BEREAVEMENT


COMPANY POLICY DETERMINES EMPLOYEE’S RIGHT TO BEREAVEMENT LEAVE


QUESTION: One of our employees left for Chicago three weeks ago to care for her father, who has been in 
the terminal stages of cancer. We granted this time off and designated the absence as family leave because our 
company is covered by OFLA and FMLA and because Karen has been with us full-time for several years. 
Karen just notified us that her father passed away this week. She says that she wants to take an additional 
three weeks off to recover from the emotional strain she has been under, to comfort other grieving family 
members, and to deal with her father’s estate.


We would like to help Karen through this difficult time, but we do need her back as soon as possible . What are 
our legal obligations? Does she have the right to bereavement leave, and would this count as family leave?


ANSWER: : Family leave laws usually do not apply after the death of an employee’s relative and it is 
your company policy that determines the employee’s right to additional time off.


Eligible employees may take up to 12 weeks of family leave per year in qualifying situations, including 
caring for a family member with a serious health condition. Under both state and federal leave laws, 
the “serious health condition” definition includes the terminal stages of a disease. Since you have 
employed Karen full-time for over a year, she is eligible to take up to 12 weeks off during her father’s 
terminal illness under OFLA and FMLA. 


However, neither OFLA nor FMLA covers bereavement leave. As strange as it may sound, death is 
not a “serious health condition” covered by these laws. This means that, although the first three weeks 
of Karen’s absence were covered, family leave and its legal protections ceased when her father died 
because a qualifying condition no longer existed.


It is up to your company to decide whether you will offer bereavement leave, how much you will allow, 
and whether the time will be paid. Bereavement leave, like sick or vacation leave, is a fringe benefit 
and your company policy sets the rule. Some employers, for instance, allow employees to access sick 
leave for two or three days of bereavement.


OFLA and FMLA do not cover the time Karen spends settling her father’s affairs, but you are free to 
allow such time off under your policy.


Family leave laws do sometimes come into play in bereavement scenarios, but not simply by virtue 
of a family member’s death. For example, Karen herself may qualify if, after her father’s death, she is 
diagnosed with clinical depression that incapacitates her. She would then have the right to use some 
or all of her remaining nine weeks of family leave for her own serious health condition. Or, if Karen’s 
mother had a similar diagnosis after her husband’s death, Karen could take leave to care for her.
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HOW IS THE “LEAVE YEAR” DETERMINED?


Under both OFLA and FMLA, an employer must designate its 12-month “leave-year” and may 
choose one of the four options outlined in the chart below:


The Four “Leave Year” Options


Calendar Year
Employers using the calendar year must allow workers up to  
12 weeks of qualifying leave between January 1st and  
December 31st.


Fixed Year
Employers may select any fixed, recurring 12-month leave year,  
e.g. a fiscal year, a year starting on an employee’s anniversary 
date, or another fixed year, such as June 23rd to June 23rd.


“Rolling Forward” 
Year


Employers apply a rolling forward year by measuring forward 
from the particular employee’s first family leave. After the first 
12-month leave year, a new rolling forward year is determined 
by the date the employee next uses family leave.


“Rolling Backward” 
Year


Employers using a rolling backward year measure back  
12 months to determine if additional leave is available to an 
employee. An employee is entitled to use any balance of the  
12 weeks which has not been used during the preceding  
12 months.


OAR 839-009-0210(19), 29 CFR §825.200(b).


 
Practice Tips:


n �The employer must use the same leave year option for all employees and for all types of family leave.


n �If an employer fails to designate a leave year, the OFLA leave year automatically becomes the 
calendar year and the FMLA leave year automatically becomes whichever option provides the most 
beneficial outcome for the employee.


n �When employees take parental leave, employers should use their regular 12-month period for 
calculating the leave entitlement, keeping in mind that parental leave must be completed within  
12 months following the birth or adoption/placement of a foster child.


n �The benefit to an employer of using a rolling year is that it reduces the ability of an employee 
to “stack” periods of leave. The downside of using a rolling year method is that it is more time-
consuming to administer.
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Case Example: Dan’s employer uses the calendar year as its family leave year. Dan has a serious health 
condition and takes 12 weeks of leave from October 8, 2009 through December 31, 2009. Dan’s 
serious health condition continues, and he wants to take an additional 12 weeks of leave in the new 
calendar year, from January 1 through March 25, 2010. If the employer uses a rolling back or rolling 
forward year, Dan will not have any family leave available on January 1, 2010, and in fact will have 
to wait until October 8, 2010 before more protected leave will be available to him. However, if Dan’s 
condition is covered under the Americans with Disabilities Act, the employer might still be required 
to give time off as a reasonable accommodation if it does not pose an undue hardship.


EMPLOYER QUERY: THE “LEAVE YEAR”


EMPLOYER SHOULD DESIGNATE ITS 12-MONTH LEAVE YEAR


QUESTION: : We have an employee, Eric, who has used 12 weeks of family medical leave over the past 
year because his wife has been very sick. We want to be as generous as possible in granting time off, but this 
employee is in a management position and it is fairly difficult for us to accommodate his frequent absences. In 
addition, Eric insists that he has yet another 12 weeks of leave available starting this month because he began 
taking his family leave on an intermittent basis exactly one year ago.


Since we have 54 employees in Oregon, we know that we have to follow the family and medical leave laws. 
We also know that an eligible employee can take up to 12 weeks of family leave in a year. But how do we 
measure that year? What 12-month period are we required to use for purposes of tracking an employee’s leave?


ANSWER: It depends on your company policy. It is the employer’s responsibility to select and 
designate a 12-month leave year for family leave purposes. OFLA and FMLA provide four options.


The first leave year option that an employer may select is to simply use the calendar year. This means 
that Eric would be able to use 12 weeks of protected leave for the serious health condition of his wife 
during any January 1 to December 31 period. Then, if he has worked enough hours during that year, 
he will have a new 12 weeks of leave available in his “leave account” as of January 1 of the next year. 
The second option is for the employer to use a different fixed year such as your company’s fiscal year.


Unlike the first two options, the last two are not fixed 12-month periods. Under the third option, the 
employer may use a “rolling forward” year that begins on the first day the employee uses leave, and 
continues for a year from that date. Finally, the employer may choose to use a “rolling back” year in 
which the employer looks back over the last 12 months to determine how much leave has been used 
and whether any time is still available to the employee.


Whether Eric has more leave available as of this month depends on which leave year method you have 
selected. However, be aware that if you have not designated a leave year, both OFLA and FMLA will 
choose one for you! Under OFLA, the “default” year is the calendar year. Under FMLA, the, employer 
must use whichever of the four leave year options provides the best results for the employee. That is 
why it is certainly in your best interest to decide for yourself how you want to designate the leave year, 
and to advise employees of your selection in your written policies.
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EMPLOYER QUERY: LEAVE YEAR AND PARENTAL LEAVE


PARENTAL LEAVE FOR ADOPTIONS PERMITTED UNDER OFLA, FMLA


QUESTION: We have an employee who adopted a child last year and took parental leave for 12 weeks 
— from May 9 to August 1, 2009. We use a “rolling back” leave year, and this same employee just adopted a 
second child on January 31, 2010. Is she eligible for another 12 weeks of parental leave at this point?


ANSWER: No. You could choose to grant the additional time off under your company policy, but 
because of the rolling leave year method your company uses, the earliest time at which this employee 
could be eligible for another 12 weeks of legally protected parental leave would be May 9, 2010.


Under OFLA and FMLA, an employee who has worked for you long enough becomes eligible to 
take 12 weeks of protected family leave during each 12-month leave year. Under OFLA and FMLA, 
employees may take time off work for a variety of covered absences, including parental leave to care 
for and bond with a newborn child, a newly placed foster child, or a newly adopted child.


An eligible employee may use up to 12 weeks of parental leave during the first year after the birth, 
placement, or adoption of a new child. Parental leave must generally be taken in one continuous block 
of time, unless the employer chooses to allow it intermittently.


Employers must select a “leave year” method for family leave tracking purposes. There are four options: 
calendar year, different fixed year, rolling forward year, or rolling back year. If your company used the 
calendar year method, it’s likely this employee would have been eligible for another 12 weeks of family 
leave as of January 1, 2010.


However, under the rolling back method your company uses, when you roll back one year from 
January 31, 2010, the date your employee apparently wants to begin a new leave, you learn that the 
employee has already used up her 12 weeks of protected leave during the last 12 months. That is why 
she will not have any more protected leave available until May 9. After that time, she can begin using 
up to 12 weeks of parental leave for the second adopted child.  She would need to complete that 
parental leave by January 31, 2011, one year after the date of adoption.
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SECTION 3


NOTICE, BENEFITS AND MEDICAL VERIFICATION


Employee Notice Requirements
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Under both OFLA and FMLA, employees are required to notify employers that they need to take 
family leave and to provide some information about the condition for which they are taking or 
propose to take leave, depending on whether the leave is foreseeable or unforeseeable. The chart below 
describes the employee notification requirements in OFLA and FMLA


How Much Notice Must Employees Give Before Taking Leave? 
 


NATURE OF 
LEAVE


OFLA
NOTICE REQUIRED  


BY EMPLOYEE


FMLA
NOTICE REQUIRED  


BY EMPLOYEE


Foreseeable 
Leave


Employers may 
require up to 30 days 
advance written notice. 
Employee must follow 
employer’s policy.


An employee must provide the em-
ployer at least 30 days advance notice 
before FMLA leave is to begin if 
the need for the leave is foreseeable 
based on an expected birth, placement 
for adoption or foster care, planned 
medical treatment for a serious health 
condition of the employee or of a fam-
ily member, or the planned medical 
treatment for a serious injury or illness 
of a covered servicemember.


Foreseeable 
Leave  


Less than  
30 Days in  
Advance


If 30 days notice is 
not possible, employ-
ees must give as much 
notice as is practicable. 
Any written notice 
requirements should 
be flexible.


The employee must give notice as soon 
as practicable considering circum-
stances - within one or two business 
days of when the need for leave is 
known. The determination of when 
is practicable must take into account 
individual facts and circumstances.


Unforeseeable 
or Emergency 


Situations


Employees are  
required to give oral 
or written notice 
within 24 hours 
before or after starting 
leave. Employer may 
require written notice 
within three days after 
the employee’s return 
to work.


It should generally be practicable for 
the employee to provide notice of 
unforeseeable leave within the time 
prescribed by the employer’s usual and 
customary notice requirements  
applicable to such leave.


chart continues 
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Consequence for 
Failure to Give 
Timely Notice 
of Foreseeable 
Leave


Employers may 
reduce employee leave 
by up to three weeks 
or take disciplinary 
action consistent with 
the employer’s policy


Employers may delay coverage until 
up to 30 days after notice was received.


OAR 839-009-0250. 29 CFR §825.302 - .304.


Practice Tips:
n �In emergencies, notice may be provided by the employee or any other person providing information 


on the employee’s behalf, such as a family member.


n �No “magic words” are required under OFLA or FMLA. The employee need only describe the 
situation that exists. It is then the employer’s obligation to inquire further to obtain enough 
information to determine whether a qualifying situation exists.


n �It is prudent to provide at least some minimal training to employees so that they understand their 
obligation to provide notice and understand why the employer is required to inquire about the 
reasons for their absences.


n �In emergency situations where leave is unanticipated, OFLA states that employers may require 
employees to provide written notice within three days after returning to work.


n �As part of their leave tracking efforts, employers may choose to require employees to complete a 
leave request form before taking OFLA or FMLA leave. Note that this type of form is not required, 
but it may aid front-line supervisors in communicating key information to the human resources staff 
that often track and designate family medical leave.


n �An employer may waive employees’ FMLA notice requirements.


EMPLOYER QUERY: EMPLOYEE NOTICE REQUIREMENT FOR 
FORESEEABLE LEAVE


QUESTION: We are an OFLA/FMLA covered employer. How much information do our employees have 
to give us when requesting foreseeable leave?


ANSWER: FMLA requires employees seeking foreseeable leave to provide, at a minimum, at least 
verbal notice sufficient to make the employer aware that the employee needs FMLA-qualifying 
leave, and the anticipated timing and duration of the leave. When applying for FMLA the first 
time for a FMLA-qualifying reason, the employee need not expressly assert rights under FMLA or 
even mention FMLA. When an employee seeks leave due to a FMLA-qualifying reason for which 
the employer has previously provided FMLA leave, the employee must specifically reference the 
qualifying reason for leave or the need for FMLA leave. 29 CFR §825.302(c).
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Under FMLA, if an employee is required to provide at least 30 days notice of foreseeable leave and 
does not do so, the employee must explain the reason why such notice was not practicable if the 
employer requests an explanation. 29 CFR §825.302(a).


Under OFLA, a covered employer may require an employee requesting foreseeable leave to include an 
explanation of the need for leave. The employee is not required to specify that the request is for OFLA 
leave. OAR 839-009-0250(1).


Under both OFLA and FMLA, an employer may require the employee to provide medical 
verification of the need for foreseeable leave, except for parental leave. OAR 839-009-0260(1)(9),  
29 CFR 825.305(a).


Under OFLA, an employer may only require verification for sick child leave after the third occurrence 
or third day during a leave year. OAR 839-009-0260(13) The employer must pay the cost of the 
verification not covered by insurance or another benefit plan.


As with all other similar regulations, OFLA/FMLA covered employers must apply the regulation 
most beneficial to the employee’s circumstances when leave is under both OFLA and FMLA.


 


EMPLOYER QUERY: EMPLOYEE NOTICE REQUIREMENT FOR 
UNFORESEEABLE LEAVE


QUESTION: We are an OFLA/FMLA covered employer. How much information do our employees have 
to give us when requesting unforeseeable leave?


ANSWER: FMLA requires employees requesting unforeseeable leave to provide sufficient 
information for an employer to reasonably determine whether FMLA applies to the leave request. An 
employee is not required to expressly assert rights under FMLA or even mention FMLA. Calling in 


“sick” without providing more information is not considered sufficient notice to trigger an employer’s 
FMLA obligations. 29 CFR §825.303(b).


OFLA requires employees requesting unforeseeable leave to describe the situation that exists that has 
created the need for the leave.


As with all “similar” regulations, OFLA/FMLA covered employers must apply the regulation most 
beneficial to the employee’s circumstances when leave is under both OFLA and FMLA.


EMPLOYER QUERY: INJURED WORKER NOTICE REQUIREMENTS


QUESTION: We are an OFLA covered employer. How much notice must an injured worker give before 
taking OFLA leave?


ANSWER: Effective January 1, 2008, an OFLA-eligible employee who files a workers’ compensation 
claim for a work-related injury or illness which is accepted as a disabling claim need not give 
additional written or oral notice to the employer that he or she is commencing a period of OFLA 
leave when the employee refuses a bona fide offer from the employer of light duty or modified 
employment that is suitable prior to becoming medically stationary. OAR 839-009-0250(10)







Family Leave Laws


64


EMPLOYER QUERY: EMPLOYEE NOTICE REQUIREMENT FOR EXTENDING 
OFLA LEAVE


QUESTION: How much notice must an employee give before taking more OFLA leave than originally 
authorized?


ANSWER: An employee on OFLA leave who needs to take more leave than originally authorized 
must give the employer reasonable notice prior to the end of the authorized leave, following the 
employer’s known, reasonable and customary procedures for requesting any kind of leave. However, 
when an authorized period of OFLA leave has ended and an employee does not return to work, an 
employer having reason to believe the continuing absence may qualify as OFLA leave must request 
additional information, and may not treat a continuing absence as unauthorized unless requested 
information is not provided or does  not support OFLA qualification. OAR 839-009-0250(1)(d).


EMPLOYER QUERY: EMPLOYEE NOTICE – PARENTAL LEAVE


EMPLOYER IS ENTITLED TO NOTICE WELL AHEAD OF FAMILY LEAVE


QUESTION: We have an employee who has just told us he plans to take nine days of parental leave, 
beginning this week, to be with his newborn daughter. This is our busiest time of the year, and the employee 
gave us absolutely no warning that he would be missing work. We have a policy requiring 30 days written 
notice of an employee’s intent to take family leave. Since he knew the baby was coming, wasn’t he supposed to 
provide us advance notice? What are our options as an employer?


ANSWER: OFLA provides that an employer may require employees to give the employer at least 
30 days written notice before commencing family leave. FMLA requires employees to provide at least 
30 days advance notice when the need for family leave is foreseeable based on an expected birth, foster 
placement or adoption. The same rules apply if your employee or his family member has a planned 
medical treatment for a serious health condition. When 30 days’ advance notice is not possible and 
family leave is foreseeable, OFLA “encourages” employees to give as much advance notice as possible, 
whereas FMLA generally requires notice within two business days of when the need for leave is 
known.


In cases where there is a premature birth, unexpected adoption or foster placement, or medical 
emergency, the notice requirements are more lenient. OFLA requires the employee, or another person 
on his behalf, to provide oral notice to the employer within 24 hours of the commencement of the 
leave. In contrast, FMLA provides that “an employer may require an employee to comply with the 
employer’s usual and customary notice and procedural requirements for requesting leave, absent 
unusual circumstances.” If the leave is covered under both laws, you must follow the standard most 
generous to the employee.
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Assuming that your employee’s parental leave was foreseeable and that he failed to give you 30 days 
notice, the leave laws allow you several options. If you are only covered by OFLA, you can reduce 
the employee’s leave entitlement by three weeks as a penalty. This means that you could limit your 
employee to nine weeks of protected OFLA leave rather than the 12 weeks eligible employees are 
otherwise entitled to take.


That penalty will not have much of an effect in your particular scenario, since your employee is 
only planning to take nine days of leave. If you are an OFLA/FMLA-covered employer, you are 
not allowed to reduce the leave entitlement. However, FMLA permits you to delay the start of the 
employee’s leave by 30 days from the date on which he provided notice. Another option you may 
choose is simply to apply your company’s disciplinary measures as you would with any employee who 
fails to follow your reporting rules. Given the confusion between the different OFLA and FMLA 
penalties, this may be the most manageable choice for you.


If you are an employer covered by OFLA and FMLA, you must conspicuously display required 
state and federal leave posters in your workplace. These posters inform employees of their rights and 
obligations under the leave laws, including the requirement to provide notice to employers. If you do 
not have the required posters in your workplace, not only can you be subject to fines, but you are also 
prohibited from penalizing an employee who fails to provide you notice of taking leave. Under certain 
circumstances, FMLA posting may be done electronically instead of by using posters. When posted 
electronically, all employees and applicants must have access to the information. 29 CFR §825.300(a)
(1). FMLA-covered employers must also include FMLA’s general notice in an existing employee 
handbook or other written materials concerning leave rights. 29 CFR §825.300(a)(3).


Keep in mind that the leave laws do not require employees to formally apply for family leave or to 
give notice by using a particular form. No magic words are required, so your employee need not 
mention “OFLA” or “FMLA” or even say “family leave.” Instead, it is sufficient if an employee reports 
to management the reason that he will be missing work. When an employee calls in to say, “I won’t 
be in today because my daughter is home from school with a sore throat,” or “I’m going to need the 
rest of the week off because my wife is in the hospital with appendicitis,” it is then up to management 
to recognize that the absence is OFLA or FMLA qualifying and to designate and track the leave 
accordingly.


You may require the employee to complete leave paperwork under your company policy, but the only 
form that is mandatory under the leave laws is the FMLA designation notice that you provide to an 
employee each time a FMLA leave begins. 29 CFR §825.300(d)(1). OFLA has no similar provision.
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EMPLOYER QUERY: RECOURSE FOR EMPLOYEE’S FAILURE TO 
PROVIDE PROPER NOTICE


EMPLOYER MAY IMPOSE SANCTIONS IF EMPLOYEE FAILS TO GIVE PROPER NOTICE OF 
FORESEEABLE LEAVE


QUESTION: What if an employee fails to provide advance notice of a family medical leave absence when 
it was anticipated and foreseeable?


ANSWER: Both OFLA and FMLA allow the employer to impose penalties or take disciplinary 
actions in this situation. Under OFLA, an employer may take these actions only if the employer has 
posted the required BOLI Family Leave Act notice or the employer can otherwise establish that the 
employee had actual knowledge of the notice requirement. Under FMLA, it must be clear that the 
employee had actual notice of the FMLA notice requirements. This condition would be satisfied by the 
employer’s proper posting of the required notice at the worksite where the employee is employed and the 
employer’s provision of the required notice in either an employee handbook or employee distribution.


Under FMLA, when the leave was clearly foreseeable to the employee 30 days in advance of the leave, 
employers may require up to 30 days advance notice for foreseeable leave and may delay FMLA leave 
until 30 days after notice was received. 29 CFR §825.304. Under OFLA, employers may reduce the 
total leave entitlement by up to 3 weeks or may take disciplinary action consistent with employer’s policy 
when an employee fails to give proper notice of foreseeable leave. OAR 839-009-0250(4)(a)(b).


How does an employer resolve this conflict? When the leave qualifies under OFLA only, the employer 
may follow the OFLA rule and reduce the leave entitlement by three weeks. When the leave qualifies 
under FMLA only, the employer may follow the FMLA rule and delay the taking of leave. However, 
when the leave qualifies under both OFLA and FMLA, the OFLA regulations indicate that the 
employer may either delay the start of the leave or apply normal discipline rules, depending on which of 
these options is “most beneficial to the employee’s individual circumstances.” OAR 839-009-0250(9).


Another option provided in the OFLA regulations is for the employer to simply follow its normal 
disciplinary policies that apply when employees violate the employer’s reporting rules. This type of 
discipline must be consistent with the employer’s policy for similar violations of comparable rules.  
OAR 839-009-0250(4)(b).
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Employer Notification & Designation Requirements


Under both OFLA and FMLA, employers are subject to notice and designation requirements when 
an employee requests family leave, or the employee begins an unforeseeable leave. Those requirements 
are summarized below:


 OFLA FMLA
LEAVE IS 


CONCURRENT 
OFLA AND FMLA


When an employee requests OFLA 
leave, or when the employer acquires 
knowledge that an employee’s leave 
may be for an OFLA-qualifying 
reason, the employer must notify the 
employee within five business days 
whether the employee is eligible 
and qualifies to take OFLA leave, 
absent extenuating circumstances.  
All OFLA absences for the same 
qualifying reason are considered 
a single leave event and employee 
qualification as to that reason for 
leave does not change during the 
applicable 12-month period unless 
the reason is no longer qualifying.  
OAR 839-009-0250(5)


When an employee requests FMLA 
leave, or when the employer acquires 
knowledge that an employee’s leave 
may be for a FMLA-qualifying 
reason, the employer must notify 
the employee of the employee’s 
eligibility to take FMLA leave 
within five business days of the 
request, absent extenuating 
circumstances. All FMLA absences 
for the same qualifying reason 
are considered a single leave and 
employee eligibility as to that reason 
for leave does not change during the 
applicable 12-month period. 29 CFR 
§825.300(b)(1)


Follow FMLA 


If an employer determines that an 
employee does not qualify for OFLA 
leave for the reason requested, the 
employer must notify the employee 
in writing that the employee does 
not qualify. The notice must state 
that the employee is ineligible or the 
reason for requested leave does not 
qualify for OFLA leave and at least 
one reason why the employee is not 
eligible or the reason does not qualify 
for leave.


The written notice must state what 
additional information is required 
to make the verification complete or 
sufficient, and the employee must be 
afforded a reasonable period of time 
to correct the deficiency. OAR 839-
009-0250(5)(a)(b)


If the eligibility notice states that the 
employee is not eligible for FMLA 
leave, the notice must state “at least 
one reason why the employee is not 
eligible.” 29 CFR §825.300(b)(2)


OFLA/FMLA 
covered employers 
follow FMLA 
regulation.


chart continues 
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OFLA contains no similar 
provisions other than to post 
information on OFLA rights.


Each time a FMLA eligibility notice 
is given to an employee, the employer 
must provide a written “Rights and 
Responsibilities” notice detailing the 
specific expectations and obligations 
of the employee and explaining 
any consequences of a failure to 
meet those obligations. 29 CFR 
§825.300(c)


OFLA/FMLA 
covered employers 
follow FMLA 
regulation.


When an employee requests OFLA 
leave, or when the employer acquires 
knowledge that employee’s leave 
may be for an OFLA-qualifying 
reason, the employer must notify the 
employee within five business days 
whether the employee is eligible 
and qualifies to take OFLA leave 
absent extenuating circumstances.  
If an employer determines that an 
employee does not qualify for OFLA 
leave for the reason requested, the 
employer must notify the employee 
in writing that the employee does 
not qualify.
OAR 839-009-0250


When the employer has enough 
information to determine whether 
the leave is being taken for a FMLA-
qualifying reason, the employer 
must give the employee a written 
notice stating whether the leave 
will be designated and will be 
counted as FMLA leave within five 
business days absent extenuating 
circumstances. If the employer 
determines that the leave will not be 
designated as FMLA-qualifying, the 
employer must notify the employee 
of that determination. 29 CFR 
§825.300(d)


OFLA/FMLA 
covered employers 
follow FMLA 
regulation.


OFLA has no similar requirement If the employer will require the 
employee to present a fitness-for-
duty certification to be restored to 
employment, the employer must 
provide notice of such requirement 
with the designation notice, unless 
the employer’s handbook or other 
written policies clearly state that 
requirement. The employer must still 
provide oral notice no later than the 
time the designation notice is given.  
29 CFR 825.300(d)(3)


OFLA/FMLA 
covered employers 
follow FMLA 
regulation.  


chart continues 
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An employer may request additional 
information to determine that 
a requested leave qualifies for 
designation as OFLA leave, except 
in cases of parental leave or sick 
child leave (no medical verification 
may be required until after three 
occurrences). OAR 839-009-0250(1)
(b).


An employer’s decision to designate 
leave as FMLA-qualifying must be 
based only on information received 
from the employee or the employee’s 
spokesperson. If an employer does 
not have sufficient information about 
the reason for the employee’s use of 
leave, the employer should ask the 
employee for more information to 
ascertain if the leave is potentially 
FMLA-qualifying. Once the 
employer acquires knowledge that 
the leave is being taken for a FMLA-
qualifying reason, the employer 
must provide a designation notice as 
provided in 29 CFR §825.300(d). 29 
CFR §825.301(a).


OFLA/FMLA 
covered employers 
follow FMLA 
regulation.


An employer may retroactively 
designate leave as FMLA leave with 
appropriate notice to the employee 
provided that the employer’s failure 
to timely designate leave does not 
cause harm or injury to the employee. 
An employer and employee may 
mutually agree that leave qualifying 
for FMLA leave be retroactively 
designated as FMLA leave. 29 CFR 
§825.301(d).


OFLA has no similar requirement. If, when an employee provides notice 
of a subsequent need for FMLA 
leave during the applicable 12-month 
period due to a due to a different 
FMLA-qualifying reason, and the 
employee’s eligibility status has not 
changed, no additional eligibility 
notice is required. If the employee’s 
eligibility status has changed, the 
employer must notify the employee 
of the change in eligibility status 
within five business days, absent 
extenuating circumstances. 29 CFR 
§825.300(b)(3)


Follow FMLA as 
to leave that would 
be covered under 
FMLA.
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Practice Tips:


n �In all circumstances, it is the employer’s obligation to obtain enough information from the employee 
or the employee’s spokesperson to determine if leave does qualify under OFLA or FMLA, to 
designate leave that does qualify, and to notify the employee of the leave designation and whether 
the leave is paid or unpaid.


n �Employees are not required to specifically state that they intend to use leave under OFLA or FMLA 
and may not always spontaneously provide enough information for the employer to determine if the 
leave qualifies under these laws. 


n �An employee who calls in sick without providing further information will not be considered to have 
provided sufficient notice to trigger an employer’s obligation under OFLA. 


n �Upon the employer’s request, the employee must provide enough explanation for the employer to 
make the appropriate designation.


n �Leave may be denied if the employee fails to explain the reasons. If there is any dispute about leave 
designation or the use of paid leave, it should be resolved through discussions between the employer 
and employee. Such discussion and the decision must be documented. 29 CFR §825.301(c)


Contents of FMLA “Rights and Responsibilities Notice”


Each time a FMLA eligibility notice is given to an employee, the “Rights and Responsibilities” notice must 
be given as well.  The “Rights and Responsibilities” notice must be translated if a significant portion of the 
employer’s workforce is not literate in English.          29 CFR 825.300(a)(4) That notice must include the 
following information:  


n �The leave may be designated and counted against the employee’s annual FMLA leave entitlement, if 
qualifying; and the notice must also specify the applicable 12-month period for FMLA entitlement;


n �The leave may be designated and counted against the employee’s annual FMLA leave entitlement if 
qualifying and the applicable 12-month period for FMLA entitlement;


n �Any requirements for the employee to furnish certification of a serious health condition, serious 
injury or illness, or qualifying exigency arising out of active duty or call to active duty status, and the 
consequences of failing to do so;


n �The employee’s right to substitute paid leave, whether the employer will require the substitution 
of paid leave, the conditions related to substitution, and the employee’s entitlement to take unpaid 
FMLA leave if the employee does not meet the conditions for paid leave;


n �Any requirement for the employee to make any premium payments to maintain health benefits and 
the arrangements for making such payments;


n �The employee’s status as a “key” employee and the potential consequence that restoration may be 
denied following FMLA leave, explaining the conditions required for such denial;
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n �The employee’s rights to maintenance of benefits during the FMLA leave and restoration to the 
same or an equivalent job upon return from FMLA leave; and


n �The employee’s potential liability for payment of health insurance premiums paid by the employer 
during the employee’s unpaid FMLA leave if the employee fails to return to work after taking 
FMLA leave. 29 CFR §825.300(c)


 
Provisional Leave Designations


In some cases, the employer may know the reason for leave but may not have enough information to 
confirm that the absence qualifies under OFLA or FMLA. Additionally, medical certification may 
have been requested but not received. In such cases, an OFLA employer may provisionally designate 
an absence as OFLA leave until sufficient information is received to make a determination.  
OAR 839-009-0250(1)(c). Prior to 2009, FMLA also allowed provisional designation. That provision 
has been eliminated.


 
When Employer Learns of Qualifying Reasons After Leave Has Begun


In some cases, an absence is taken for reasons that do not qualify as FMLA leave, but circumstances 
later change. For example, an employee may suffer injuries while on vacation leave, or an employee 
who takes sick leave for a cold may end up with a serious health condition such as bronchial 
pneumonia. 


In the first example, any leave used from the date of the accident may be designated as FMLA 
leave. In the second example, when an existing condition becomes a serious health condition while 
the employee is absent, the entire absence may be counted as FMLA leave. In both examples, the 
employee must be notified as soon as the employer learns of the FMLA-qualifying reason for the 
absence.


 
Employers May Use Department of Labor Prototype Notice to Employee


The U.S. Department of Labor has developed a form (WH-381) that employers may use to meet 
the notice requirements of FMLA. That form is available for download in the “Forms” section of the 
Department’s website at: www.dol.gov.


EMPLOYER QUERY: FMLA NOTICE TO EMPLOYEE


EMPLOYERS STILL MUST PROVIDE FMLA NOTICE DESPITE SUPREME COURT DECISION


QUESTION: I read that the U.S. Supreme Court issued a decision on the Family and Medical Leave Act 
about an employer’s failure to designate leave. What does the case mean for employers?


ANSWER: The case you are referring to is Ragsdale v. Wolverine World Wide, Inc., decided by the 
U.S. Supreme Court on March 19, 2002. This case marked the first time that the Supreme Court 
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has weighed in on the federal Family and Medical Leave Act of 1993 (FMLA), and the Court was 
sharply divided (5–4).


At issue in Ragsdale was a particular regulation issued by the U.S. Department of Labor (DOL) that 
set a penalty for an employer’s failure to timely designate an employee’s FMLA leave. The Court 
determined that the DOL had exceeded its authority in enacting this particular regulation (29 CFR 
825.700(a)) and declared the regulation invalid.


FMLA applies to employers who have 50 or more employees working anywhere in the United States 
and allows protected time off for eligible employees who have a serious health condition, have a family 
member with a serious health condition, or have a newborn, newly-adopted, or newly-placed foster 
child. When an employee gives notice of a qualifying family leave event, the employer normally has 
two business days - absent extenuating circumstances - to provide a written designation notice to the 
employee.


The written notice must advise the employee of various rights and responsibilities in connection with 
FMLA, including whether the employee is eligible for leave, whether the leave will count against the 
12-week FMLA entitlement, whether the employee must provide medical certification, whether the 
employee must use paid sick or vacation time during the FMLA period, how often the employee must 
check in with the employer, and whether the employer will require a fitness for duty certificate upon 
the employee’s return. 


The FMLA rule in question provided that employers who failed to designate the leave as FMLA 
could not retroactively count the leave against the employee’s 12-week entitlement. The result was that 
an employee would be fully protected during the leave, but would still have an untouched 12 weeks 
of leave available to her. The FMLA leave could continue indefinitely until the employer “started the 
clock” by issuing the proper designation notice.


It is that penalty — the automatic continuation of FMLA leave — that the Supreme Court declared 
invalid. Essentially, the Court determined that as long as the employee’s absence is otherwise FMLA-
compliant, the employer should be able to count the time as FMLA leave, and the employee is not 
entitled to more than 12 weeks of protected leave in a single 12-month period.


It is important to note that Ragsdale does not eliminate the employer’s obligation to promptly 
designate FMLA leave in writing. The difference is that the penalty may not be quite as steep for 
employers who inadvertently fail to issue a designation. Courts will now assess on a case-by-case basis 
whether the employee was actually harmed by the failure to issue the notice. For instance, did the 
employee still have his or her group health insurance continued as required under FMLA? Was the 
employee improperly disciplined for the FMLA-qualifying absence? Did the employee still have job 
protection and reinstatement rights as required by the law?


Oregon employers with 25 or more employees in the state must also follow the Oregon Family Leave 
Act (OFLA). OFLA now requires a similar type of formal written eligibility and qualification notice 
as FMLA. OFLA covered employers must now advise eligible employees whether their leave will be 
counted against the OFLA 12-week entitlement.  OAR 839-009-0250(5). 
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Medical Certification for Serious Health Condition Leave


Under OFLA and FMLA, employers can require employees to provide medical verification or 
certification of the serious health condition for which the employee requests family leave. These 
provisions contain detailed requirements and a number of changes were made to FMLA in the most 
recent amended regulations. The chart below summarizes and compares some of the more important 
provisions of each law.


OFLA FMLA
An employer may require medical verification 
from a health care provider of an employee’s 
need for leave if the leave is to care for a 
family member with a serious health condition, 
to recover from or seek treatment for the 
employee’s serious health condition, or for sick 
child leave (only after the employee has taken 
more than three days of leave). ORS 659A.168. 
The employer may require the employee, in the 
case of foreseeable leave, to provide medical 
verification of the need for OFLA leave before 
the leave starts. OAR 839-009-0260(1)


An employer may require that an employee’s leave 
to care for an employee’s covered family member 
with a serious health condition, or due to the 
employee’s own serious health condition that 
makes the employee unable to perform one or 
more of the essential functions of the employee’s 
position, be supported by a certification issued by 
the health care provider of the employee or the 
employee’s family member. 29 CFR §825.305(a)


An employer must provide the employee with 
written notice of any requirement to provide 
medical verification of the need for leave and 
the consequences for failure to do so.  
OAR 839-009-0260(3)


Employers should request certification when 
the employee gives notice of the need for 
leave or within five business days afterwards. 
Employers may request certification at a later 
date if the employer has reason to question the 
appropriateness of the leave or its duration.  
29 CFR §825.305(b) 


OAR 839-009-0260(4) requires the employee 
to provide medical verification “within 15 days 
of the employer’s request for verification” if the 
employee cannot give 30 days notice.


Employees must provide “complete and sufficient” 
certification to the employer within 15 calendar 
days of the request. 29 CFR §825.305(c). The 
medical facts must be sufficient to support the 
need for leave and may include information on 
symptoms, diagnosis, hospitalization, doctor visits, 
whether medication has been prescribed, any 
referrals for evaluation for treatment, or any other 
regimen of continuing treatment.  
29 CFR §825.306(a)(3)


If an employer determines the employee is 
not eligible for OFLA because the medical 
verification is incomplete or insufficient, the 
written notice of ineligibility must state what 
additional information is required to make the 
verification complete or sufficient. OAR 839-
009-0250(4)(b).


If a requested certification is incomplete or 
insufficient, the employer must give the employee 
seven days to cure the deficiencies. If the employee 
fails to cure the deficiencies, the employer 
may deny the taking of FMLA leave. 29 CFR 
§825.305(c)


chart continues 
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OFLA has no similar provision and is silent 
on serious health conditions that last beyond a 
single leave year


An employer may require the employee to provide 
a new medical certification in each subsequent 
leave year when the employee’s need for leave due 
to the employee’s own serious health condition, 
or the serious health condition of the employee’s 
covered family member, lasts beyond a single leave 
year. 29 CFR §825.305(e)


OFLA employers may require the employee 
to provide “medical verification of the need 
for leave.” OFLA employers can use DOL’s 
medical verification forms.


FMLA regulations specify the content of the 
medical certification an employer can require 
an employee to provide and DOL has created 
two optional forms for use in obtaining medical 
certification, including second and third opinions. 
In all cases, the information on the form must 
relate only to the serious health condition for 
which the current need for leave exists. 29 CFR 
§825.306. The U.S. Department of Labor has 
provided prototype medical verifications (Forms 
WH-380E and WH-380F) that you can use 
for this purpose, and you can download those 
documents in the “Forms” section at www.dol.gov.


OFLA has no similar provision and is silent on 
this issue.


If an employee is on FMLA/ worker’s 
compensation benefits or FMLA/disability 
paid leave, the employer may ask for medical 
information it is entitled to under worker’s 
compensation and disability provisions and can 
use that information to determine the employee’s 
entitlement to FMLA leave. 29 CFR §825.306(c)


OFLA has no similar provision and is silent on 
this issue.


If an employee’s serious health condition may 
also be a disability under the ADA, FMLA does 
not prevent the employer from following the 
procedures for requesting information under the 
ADA and any information received may be used 
in determining the employee’s entitlement to 
FMLA-protected leave. 29 CFR §825.306(d)


OFLA has no similar provision because OAR 
839-009-0260(8) allows the employer’s health 
care provider, but not the employer, to contact 
the employee’s health care provider.


An employee is not required to provide the 
employer with an authorization to allow the 
employer to directly communicate with the 
health care provider, but in all instances in which 
certification is requested, it is the employee’s 
responsibility to provide complete and sufficient 
certification and failure to do so may result in the 
denial of FMLA leave. 29 CFR §825.306(e)


chart continues 
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OFLA only allows the employer, with the 
employee’s permission, to have its own health 
care provider contact the employee’s health 
care provider in order to clarify or authenticate 
an OFLA certification. OAR 839-009-
0260(8).


An employer may contact the employee’s health 
care provider for purposes of clarification and 
authentication of the medical certification if the 
medical certification submitted by the employee 
is not complete and sufficient, after the employer 
has given the employee an opportunity to cure 
any deficiencies. The employer must use a health 
care provider, a human resources professional, a 
leave administrator, or a management official, 
but cannot use the employee’s direct supervisor. 


“Authentication” is defined as requesting 
verification that the information on the medical 
certification was completed by the health care 
provider. “Clarification” is defined as contacting 
the health care provider “to understand the 
handwriting on the medical certification or to 
understand the meaning of a response.” DOL’s 
commentary to this regulations states that this 
limits employers to asking the health care provider 
to read the handwriting on the certification 
or asking the meaning of a response. HIPAA 
applies when a health care provider shares 
medical information with the employer. If an 
employee fails to provide the employer with the 
authorization to clarify the certification with 
the health care provider and does not otherwise 
clarify the certification, the employer may deny 
the taking of FMLA if the certification is unclear. 
The authorization must be valid under the HIPAA 
Privacy Rule. 29 CFR §825.307(a)


OFLA allows for second and third opinions, 
but has no similar provision for a consequence 
to an employee who does not cooperate in 
authorizing the release of medical information 
related to the serious health condition to 
be used by the health care provider who is 
providing a second or third opinion for the 
purpose of medical verification. 
The employer is required to provide the 
employee with a copy of any second or third 
opinions within five business days of the 
employee’s request.


An employer who has reason to doubt the validity 
of a medical certification may, at the employer’s 
expense, require a second opinion or third 
opinion if the first and second opinions differ. If 
the employee fails to authorize his or her health 
care provider to release all relevant information 
pertaining to the serious health condition at 
issue, if requested by the health care providers 
designated to provide the second or third opinions, 
the employer may deny leave. 29 CFR §825.307(b)


chart continues 







Family Leave Laws


76


When the employee or a family member 
needs to obtain medical verification in a 
foreign country, the employer shall accept a 
medical certification as well as second and 
third opinions from a health care provider 
who practices in that country. When a medical 
verification by a health care provider is in a 
language other than English, the employee 
must provide the employer with a written 
translation of the certification upon request. 
OAR 839-009-0265


When the employee or a family member develops 
a serious health condition in another country, the 
employer must accept medical certification, and 
second and third opinions, from a health care 
provider who practices in that country. When a 
certification by a foreign health care provider is in 
a language other than English, the employee must 
provide the employer with a written translation 
upon request. 29 CFR §825.307(f )


 
Practice Tips:


n �Under OFLA, an employer may require the employee to provide medical verification for: 
(1) the employee’s own serious health condition; (2) a family member’s serious health condition; or 
(3) sick child leave for the non-serious health condition of a child requiring home care.


n �An employer may not request verification for sick child leave for the first three occurrences during 
the 12-month leave year, but may do so according to its policy beginning with the fourth day or 
occurrence of sick child leave and every subsequent occurrence during the year. Second opinions 
may not be required in these instances.


n �Medical verification may be required before leave begins when 30 days notice has been provided. 
The request for medical verification must be in writing.


n Medical verification may not be required for parental leave.


n �Employers who choose to require OFLA or FMLA medical verification must pay for its cost to the 
extent it is not covered by insurance or other benefit plan.


n �The employer must pay any “out of pocket” expenses for medical verification required as a condition 
of continuing employment. ORS 659A.306. The Bureau of Labor and Industries interprets the 
statute to include medical verification for family leave.


n �Under OFLA and FMLA, if the employee has not provided at least 30 days notice, the employer 
must allow the employee at least 15 days to provide medical verification.


n �It is advisable for employers to draft a policy that addresses how medical verification requests, forms, 
and responses will be handled.


n �Employers must keep all medical information confidential and store it separately from personnel 
records.
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EMPLOYER QUERY: MEDICAL VERIFICATION


EMPLOYER ENTITLED TO INQUIRE ABOUT LEAVE TO DETERMINE PROPER 
DESIGNATION


QUESTION: : My doctor took me off work for two weeks because of stress and depression. I brought my 
supervisor a note releasing me from work and asked to use paid leave for the two-week period, since I have 
over 300 hours of accrued sick leave. My employer is demanding more specific information from the doctor and 
saying they will probably charge my absence as “family leave.” I feel it’s an invasion of my privacy to require 
more medical information when I’ve already provided a doctor’s note. Can my employer legally count this 
time against me for family leave even though I only requested sick leave?


ANSWER: Your employer doesn’t have the right to invade your privacy when it comes to medical 
issues, but it does have the right to make medical inquiries whenever they are “job-related and 
consistent with business necessity.” An employer covered by OFLA and FMLA is entitled to require 
sufficient medical verification to determine if your absence is for a qualifying family leave reason.


An absence related to stress and depression may or may not qualify as a “serious health condition” 
leave under OFLA and FMLA, depending upon whether you are incapacitated for more than three 
days, whether you must see a doctor two or more times, or whether the condition qualifies under 
another category such as a “chronic” condition.


If you do have a qualifying serious health condition, your employer is entitled to designate your 
absence as family leave and count the time towards your 12-week entitlement, even though you 
haven’t specifically requested OFLA or FMLA leave. Although the family leave designation may 
seem like a punishment to you, it actually benefits and protects you in a number of ways.


When you are on a family leave, the employer may not count the absence against you or discipline 
you for excessive absenteeism. That is not necessarily the case when you are just taking sick leave, as 
employees can be disciplined or terminated for excessive sick absences or “abuse of sick leave.” You 
also have reinstatement rights to your job at the end of family leave, and under FMLA you have the 
right to have your group health insurance coverage continued throughout the leave. Even though 
family leave is an unpaid leave, generally, you can use available paid leave concurrently with an OFLA 
or FMLA absence. In addition, as of January 1, 2008, employers are required to allow employees on 
OFLA to use any accrued sick leave for that purpose, even if they might not otherwise be eligible for 
sick leave under the employer’s policy.


The U.S. Department of Labor has created a four-page medical verification form that employers 
may use to help determine whether an employee’s medical condition qualifies as a serious health 
condition under FMLA. The doctor answers a series of questions on the form and indicates whether 
the individual’s condition qualifies under any one of six categories. The employer is entitled to seek 
the information outlined on this form, but could be violating the Americans with Disabilities Act and 
invading your privacy if it asks questions that are not job-related and that go beyond the information 
necessary for medical verification.


Since the “serious health condition” definitions under OFLA and FMLA are very similar, employers 
can use the Department of Labor form for verification purposes for both laws.
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EMPLOYER QUERY: MEDICAL VERIFICATION FORM


EMPLOYER MAY DEVELOP ITS OWN VERIFICATION FORM


QUESTION: Are employers required to use the federal medical verification form?


ANSWER: No. The Department of Labor’s Forms WH-380E and Form WH-380F, as revised, are 
optional medical verification forms that include the pertinent medical information necessary to verify 
a serious health condition. Under FMLA, this is the only information that may be required.  
29 CFR §825.306(b).


Employers may develop their own form, provided the information on the form relates only to the 
serious health condition for which the leave is requested.


Using the DOL forms is recommended, since asking questions beyond those listed on the form could 
constitute a violation of the Americans with Disabilities Act and Oregon’s disability statutes, which 
only permit employers to make job-related inquiries consistent with business necessity. Those forms 
(Forms WH-380E and WH-380F) can be downloaded from DOL’s website in the “Forms” section at 
www.dol.gov.


Of course, it is job-related and consistent with business necessity for an employer to determine 
whether to track and designate an absence as OFLA or FMLA qualifying. However, specific 
questions about the employee’s symptoms, treatments and medications are usually not necessary to 
determine whether an event qualifies.


OFLA/FMLA covered employers and OFLA-only employers may use DOL’s forms. Employers may 
develop their own company form using the DOL forms as a template.


EMPLOYER QUERY: TROUBLE OBTAINING VERIFICATION


LAWS PROVIDE CONSEQUENCES FOR EMPLOYEE’S FAILURE TO PROVIDE 
VERIFICATION


QUESTION: Our business is covered under both OFLA and FMLA. In administering OFLA and 
FMLA, we have a recurring problem with employees who refuse to provide us medical verification when 
they take leave. How can we legally address this? Does the law permit us to discipline employees who refuse to 
provide proof that they have a serious health condition?


ANSWER: Under both OFLA and FMLA, an eligible employee may generally take up to 12 weeks 
of protected leave during a 12-month leave year for various qualifying reasons. Once an employee 
gives you notice of the need for leave, OFLA and FMLA permit you to require medical verification.


Your request for medical verification must be made in writing. 29 CFR §825.300(c),  
29 CFR §825.305(a), OAR 839-009-0260(1). Once you make your written request, the employee has  
15 calendar days to return the completed medical verification, signed by the employee’s health care 
provider or the family member’s health care provider, if the leave is for a family member’s medical 
condition. 29 CFR §825.305(b), ORS 659A.168(1). The 15 day requirement does not apply if “it is 
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not practicable under the particular circumstances to do so despite the employee’s diligent, good faith 
efforts or the employer provides more than 15 calendar days to return the requested certification.” 
29 CFR §825.305(b). The U.S. Department of Labor has provided prototype medical verifications 
(Forms WH-380E and WH-380F) that you can use for this purpose, and you can download those 
documents in the “Forms” section at www.dol.gov.


Under FMLA, if an employee fails to provide certification in a timely manner in the case of 
foreseeable leave, an employer may deny FMLA coverage until the required certification is provided. 
29 CFR §825.313(a). In the case of unforeseeable leave, if an employee fails to provide certification 
within 15 days of the request for certification, absent extenuating circumstances the employer can 
deny FMLA protections for the leave after the 15-day time period until a sufficient certification is 
provided; if the employee never produces the certification, the leave is not FMLA leave.  
29 CFR §825.313(b).


Under FMLA, you are required to advise the employee of the consequences for failure to provide 
adequate verification at the time you make your written request for the verification. If the employee 
refuses to comply and never provides the verification, the leave will not be protected, and you may 
treat the absence as unexcused under your attendance rules and deny the leave. 29 CFR §825.305(d)


Under OFLA, you are also required to advise the employee of the consequences for failure to provide 
adequate verification at the time you make your written request for the verification.  
OAR 839-009-0260(1). 


EMPLOYER QUERY: RECERTIFICATION OF SERIOUS HEALTH CONDITION


EMPLOYERS CAN REQUEST RECERTIFICATION OF SERIOUS HEALTH CONDITION


QUESTION: We are an OFLA/FMLA covered employer. One of our long-term employees has been taking 
intermittent leave for eight months now for migraine headaches. We requested and were given medical 
certification of the employee’s need for leave when she started getting these headaches and are concerned that 
she is now taking leave for recreational purposes instead of migraine headaches. Can we request another 
doctor’s note verifying that she has these headaches?


ANSWER: Yes. Both OFLA and FMLA allow the employer to request recertification under 
specified conditions.


OFLA allows an employer to request subsequent medical verification, but no more often than every 
30 days and only in connection with an absence by the employee except as provided in FMLA’s 
regulations. Examples include when circumstances described by the previous medical verification have 
changed significantly or when the employer receives information that casts doubt upon the employee’s 
stated reason for the absence. OAR 839-009-0260(8).
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FMLA’s regulations on this subject are considerably more detailed. 29 CFR §825.308. Like OFLA, 
FMLA provides that an employer may request recertification no more often than every 30 days and 
only in connection with an absence by the employee, with the following exceptions:


n �The employee requests an extension of leave (29 CFR §825.308(c)(1);


n �Circumstances described by the previous certification have changed significantly. For example, if 
the original medical certification stated that an employee would need leave for one to two days for 
migraines and the employee’s absences for migraines have increased to four days  
(29 CFR §825.308(c)(2);


n �The employer receives information that casts doubt on the employee’s stated reason for the absence 
or the continued validity of the certification (29 CFR §825.308(c)(3);


n �The medical certification states that the minimum duration of the serious health condition is more 
than 30 days, in which case the employer must wait until that minimum duration expires before 
requesting recertification unless the three exceptions stated above apply. 29 CFR §825.308(b)


Under FMLA, the employee must provide the requested recertification within 15 days of the 
employer’s request unless not practicable under the employee’s particular circumstances. The employer 
may ask for the same information as permitted for the original certification. The employer may 
provide the employee’s health care provider with a record of the employee’s absence pattern and ask 
the health care provider if the serious health condition and need for leave is consistent with such a 
pattern. 29 CFR §825.308(d)(e)


Under FMLA, if the employer requests recertification pursuant to a uniformly applied policy for 
similarly-situated employees when the employee seeks reinstatement for a serious health condition, 
the employer may delay restoration until the certification is provided. The employee may be 
terminated when the FMLA leave is concluded if the employee has not provided the requested 
certification by that time. 29 CFR §825.313(d)


Under FMLA, the employee must pay for the recertification unless the employer provides otherwise. 
The employer may not ask for a second or third opinion on recertification. (29 CFR §825.308(f )


EMPLOYER QUERY: CERTIFICATION FOR “QUALIFYING EXIGENCY”


EMPLOYERS CAN REQUEST CERTIFICATION FOR “QUALIFYING EXIGENCY”


QUESTION: We are a FMLA covered employer. Our employee who has been employed fulltime for two 
years has asked for leave because his spouse, who is in the National Guard, has been called to active duty in 
Afghanistan. They have two children, ages 6 and 8. He wants to take a week’s leave to attend a family support 
program sponsored by the American Red Cross for families that have a member being called into active duty 
in the Middle East. We want to support him, but wonder if this program really exists. Can we ask him to 
provide proof that the Red Cross is really putting on this program?


ANSWER: Yes. To begin, we note that your employee’s spouse is a “covered military member.”
29 CFR §825.126(b). Under FMLA, the family support program you describe is a qualifying exigency 
that entitles your eligible employee to take FMLA leave. 29 CFR §825.126(a)(2)(ii). FMLA provides 
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that the first time an employee requests leave because of a qualifying exigency, an employer may 
require the employee to document the active duty orders by providing:


n �A copy of the covered military member’s active duty orders; and


n �The dates of the covered servicemember’s active duty service.


The employee only needs to provide this information once.


The employer may also require that the employee provide certification of the qualifying exigency that 
includes:


n �Appropriate facts for which FMLA leave is requested that are sufficient to support the need for 
leave;


n �The approximate date on which the qualifying exigency commenced or will commence;


n �The beginning and end dates of the leave if the leave is continuous;


n �If the leave is intermittent or on a reduced schedule basis, an estimate of the frequency and duration 
of the qualifying exigency;


n �If the qualifying exigency involves meeting with a third party, appropriate contact information for 
the individual or entity with whom the employee is meeting, and a brief description of the meeting.


An employer may contact a party with whom an employee is meeting to verify the meeting and nature 
of the meeting. An employer may also contact an appropriate unit of the Department of Defense to 
request verification that a covered military member is on active duty or call to active duty status. The 
employee’s permission is not required for either of these contacts, but no additional information may 
be requested by the employer. 29 CFR §825.309.


EMPLOYER QUERY: CERTIFICATION FOR OREGON MILITARY FAMILY 
LEAVE


EMPLOYERS CAN REQUEST CERTIFICATION FOR OMFLA LEAVE


QUESTION: We are an OFLA covered employer. Our receptionist has requested a week off to spend time 
with her husband who has been notified that his National Guard unit will be deployed to Iraq in two weeks. 
Can we require our employee to provide some proof of this deployment?


ANSWER: Yes. Your employee must provide you with notice of her intention to take leave within 
five business days of receiving the official notice of an impending call or order to active duty. You may 
advise her in writing that she must provide a photocopy of the service member’s orders to verify that 
the leave is for this purpose. OAR 839-009-0430
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EMPLOYER QUERY: CERTIFICATION FOR “COVERED SERVICEMEMBER”


EMPLOYERS CAN REQUEST CERTIFICATION FOR “COVERED SERVICEMEMBER”


QUESTION: We are a FMLA covered employer. Our millwright’s son, a Marine on active duty in Iraq, 
recently suffered a traumatic head injury when a bomb exploded near the truck he was driving. We have 
been told that he is being treated at Walter Reed Hospital in Washington, D.C. Our employee wants to take 
12 weeks of leave to care for his son. We understand that our employee has the right to take leave, but can we 
request medical certification of our employee’s need for that much leave, and if so, what information can we 
request?


ANSWER: Yes. When leave is taken to care for a covered servicemember with a serious injury, an 
employer may require an employee to obtain a certification completed by an authorized health care 
provider of the covered servicemember. The employer may request the following information:


n �Name of the servicemember for whom the employee is requesting leave to care;


n �Whether the covered servicemember is a current member of the Armed Forces, the National Guard 
or Reserves, and the member’s branch, rank, and current unit assignment;


n �Whether the health care provider is a Department of Defense (“DOD”) health care provider, a 
Veterans Affairs health care provider, a DOD TRICARE network authorized health care provider, 
or a DOD non-network TRICARE network authorized health care provider;


n �Whether the covered servicemember’s injury or illness was incurred in the line of duty on active 
duty;


n �The approximate date on which the serious injury or illness commenced, and its probable duration;


n �A statement or description of appropriate medical facts regarding the covered servicemember’s 
health condition for which FMLA leave is requested;


n �Information sufficient to establish that the covered servicemember is in need of care, and the length 
of time needed for care;


n �If an employee requests intermittent or reduced schedule leave, whether there is a medical necessity 
for the covered servicemember to have such periodic care, and an estimate of the frequency and 
duration of the care;


n �Whether there is a medical necessity for the covered servicemember to have unplanned medical care 
for circumstances such as episodic flare-ups of a medical condition and an estimate of the frequency 
and duration of the care;


n �Whether the covered servicemember is assigned to a military medical facility as an outpatient, and 
the name of the medical treatment facility or unit;


n �Whether the covered servicemember is on the temporary disability retired list; and
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n �A description of the care to be provided to the covered servicemember and an estimate of the leave 
needed to provide the care.


29 CFR §825.310.


DOL has developed an optional form (WH-385) that employees can use to obtain certification. 
Second and third opinions are not permitted.


 
Employee Reporting While on Leave and Intent to Return to Work


Under FMLA, an employer may require an employee on FMLA leave to report periodically on 
the employee’s status and intent to return to work. If an employee gives unequivocal notice of 
intent not to return to work, the employer’s obligations under FMLA to maintain health benefits 
(subject to COBRA) and to restore the employee cease. An employer’s obligations continue if an 
employee indicates they may be unable to return to work but expresses a continuing desire to do so. 
If an employee finds that he or she needs to take more or less leave than originally anticipated, the 
employer may require that the employee give the employer notice within two business days of the 
changed circumstances where foreseeable. An employee may not be required to take more leave than 
necessary. 29 CFR §825.311.


Under OFLA, an employer may require an employee to follow the employer’s established leave policy 
regarding periodic reporting to the employer of the employee’s current status. ORS 659A.171(4), 
OAR 839-009-0270(7). If an employee gives unequivocal notice of intent not to return from OFLA 
leave, the employee is entitled to complete the approved leave, providing the original need for leave 
still exists. The employee is also entitled to maintain vacation, sick leave and health benefits. When the 
leave ends, the employer’s OFLA obligations to restore the employee’s position and restore benefits 
cease (subject to COBRA), and the employer is not required to hold a position vacant or available for 
the employee. OAR 839-009-0270(8).


 
Fitness for Duty/Return to Work Certification 


OFLA and FMLA differ considerably in this area.


Under OFLA, an employer may require an employee who has been on leave for the employee’s own 
serious health condition to present certification from the employee’s health care provider that the 
employee is able to resume work. Certification may only be required pursuant to a uniformly applied 
practice or policy of the employer. The employer may not seek a second opinion. The employer must 
pay any out-of-pocket costs for the certification. ORS 659A.171(4)(a), OAR 839-009-0270(7).


FMLA contains the same basic requirements, but is much more detailed and has some major 
differences. Its key provisions are summarized below.


n �The employer may have a uniformly-applied policy or practice that requires all similarly-situated 
employees who take leave for such conditions to obtain and present certification from the 
employee’s health care provider that the employee is able to resume work. 29 CFR §825.312(a).
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n �The employee has the same obligations to participate and cooperate in the fitness-for-duty 
certification as in the initial certification process. 29 CFR §825.312(a).


n �The employer may require that the certification specifically address the employee’s ability to perform 
the essential functions of the employee’s job if the employer provided a list of the essential functions 
of the employee’s job with its initial designation notice and indicated in that notice that the 
employee’s fitness-for-duty certification would have to address such ability. 29 CFR §825.312(b).


n �No second or third opinions on a fitness-for-duty certification may be required.
29 CFR §825.312(b).


n �The employee must pay for the cost of certification. 29 CFR §825.312(c).


n �The original designation notice must tell the employee if the employer will require a fitness-for-duty 
certification to return to work. 29 CFR §825.312(d).


n �If the employer provides the required notice, an employee who does not provide a fitness-for-duty 
certification or request additional  FMLA leave is no longer entitled to reinstatement under FMLA. 
29 CFR §825.312(e).


n �An employer is entitled to a certification of fitness to return to duty for intermittent absences up to 
once every 30 days if reasonable safety concerns exist regarding the employee’s ability to perform his 
or her duties, based on the serious health condition for which the employee took leave.  
29 CFR §825.312(f ).


Practice Tips:


n �Require all employees on leave to provide periodic reports on their medical status and intent to 
return.


n �The ADA requires such verification to be consistent with business necessity and limited to the 
employee’s ability to perform the essential functions of the job.







Family Leave Laws


85


Employee Benefits During Leave?
 
If employers offer paid leave benefits, employees may be entitled to use paid leave balances and ben-
efits during a family leave. Otherwise, OFLA and FMLA leaves are unpaid unless otherwise provided 
by the terms of an agreement between the eligible employee and covered employer, a collective bar-
gaining agreement, or an employer policy. Employers may require employees to use particular accrued 
leave balances and dictate the usage. The following chart summarizes the paid leave and other benefits 
that employees are entitled to during their OFLA and FMLA leaves.


TYPE OF  
BENEFIT OFLA FMLA


Vacation 
Leave


Employee must be permitted to use any 
accrued vacation (or any other paid leave 
that is offered in lieu of vacation) during 
an OFLA leave.


Employee must be permitted to 
use any accrued vacation during a 
FMLA leave.


Sick Leave Employee must be permitted to use any 
accrued sick leave during an OFLA leave.


Employee may use accrued sick 
leave during FMLA leave if con-
sistent with the employer’s usual 
sick leave policy.


Accrual  
of benefits, 
seniority, 


and bonuses


Accrual of paid leave, benefits, seniority, 
and bonuses during OFLA leave is subject 
to employer’s policy or collective bargain-
ing agreement.


Accrual of paid leave, benefits, 
seniority, and bonuses during 
FMLA leave is subject to em-
ployer’s policy.


Insurance 
benefits


Employer is not required to maintain em-
ployee’s insurance benefits during leave.


Employer must continue to pay its share 
of premiums during family leave. Em-
ployee may be required to continue paying 
his/her share of premiums.


If employer pays any share of employee’s 
premiums during the leave, employer may 
deduct 10% of employee’s gross from each 
paycheck after the employee returns to 
work, until the amount is recovered. These 
amounts are not recoverable if employee 
fails to return to work because of circum-
stances beyond employee’s control or for 
reasons that would ordinarily qualify as 
family medical leave.


Upon reinstatement, employee must be 
guaranteed same level of coverage and 
benefits enjoyed prior to leave.


Group health plan coverage must 
be maintained during family 
leave, subject to any changes that 
affect other employees similarly 
situated.


Employer must continue to pay 
its share of premiums during 
family leave. Employee may be 
required to continue paying his/
her share of premiums. 


Upon reinstatement, employee 
must be guaranteed same level 
of coverage and benefits enjoyed 
prior to leave.


OAR 839-009-0270, 839-009-0280. 29 CFR §§825.207 - 825.213.
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Practice Tip:


Under both OFLA and FMLA, the employer may require the use of available paid vacation or sick 
leave and may determine the order in which paid leave is used. An example of this principle follows: 


n �Lauren, an employee of a local newspaper, takes 12 weeks of leave to care for her husband who 
acquired a serious health condition after consuming some salmonella-tainted vegetables. Lauren 
has six weeks of accrued vacation leave and two weeks of accrued sick leave. The newspaper’s policy 
would normally allow Lauren to use sick leave for her spouse’s illness. The newspaper company may 
require Lauren to use her six weeks of vacation pay before using her two weeks of sick leave. Lauren 
may take the remaining four weeks of family leave as leave without pay.


OAR 839-009-0280(3), 29 CFR §825.207


 


EMPLOYER QUERY: DESIGNATING LEAVES


EMPLOYEE’S FAMILY LEAVE AND PAID SICK LEAVE OFTEN OVERLAP


QUESTION: Our employee Martha claims we are violating the law by forcing her to use family leave. 
Martha’s mother is undergoing major surgery and the doctors say she will be confined to bed and recuperating 
for at least 12 weeks. Martha told us she intends to take the entire 12 weeks off to care for her mother.


Our store is part of a national office supply chain and Martha has been with the company full-time for more 
than seven years. We know that means she has the right to take 12 weeks of leave. So we approved Martha’s 
request for time off and told her we would count it as family leave. 


That is where the dispute began. Our generous sick leave plan allows employees to use sick leave to care for 
family members, and Martha has over 500 hours of accrued paid leave. She insists she has the right to use 
the paid sick leave instead of family leave. What does the law say? Who decides when family leave is taken or 
whether it is paid leave?


ANSWER: As an employer, you are entitled to designate an absence as family leave as soon as there 
is a qualifying event. OFLA and FMLA only provide for unpaid leave, but when an employer offers 
paid leave benefits, the employees are entitled to use any accrued leave time for family leave purposes. 
Family leave often runs concurrently with various types of paid leave. Whether an employee can use 
paid leave during the family leave depends on the kind of leave and, to some extent, your company 
policies.


Martha has given you notice of a qualifying leave event — the serious health condition of her mother. 
She has the right to use 12 weeks of family leave for that purpose, and you have the right to designate 
this 12-week absence concurrently as OFLA and FMLA leave. OFLA and FMLA guarantee Martha 
protected time off to care for her mother, meaning that she cannot be disciplined for the absence and 
must be reinstated at the end of the leave.


Although family leave is not a paid leave, OFLA and FMLA permit an employee to use accrued paid 
leave during family leave. If Martha has accrued paid vacation leave or any other paid leave you offer 
in lieu of vacation leave, she is entitled to use that leave during her family leave. Additionally, Martha 
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is entitled to use her paid sick leave during her OFLA leave, regardless of your policy. Since your 
policy allows Martha to use sick leave for ill family members, you must allow her to use her paid sick 
leave during that type of family leave as well. Under FMLA, she may use her accrued paid sick leave 
as long as it is consistent with your regular sick leave policy. Your policy may require her to exhaust the 
paid leave.


It is not Martha’s choice to save her family leave for some future date. Rather, it is your responsibility 
as an employer to track and designate family leave. Martha seems to think you are punishing her by 
counting this time as family leave. It may help if you explain to her that the family leave designation 
actually benefits her. Her absence will be legally protected, she will have reinstatement rights, and she 
will have the right under FMLA to continuation of her group health insurance for the entire leave 
period — guarantees which sick leave policies alone often do not provide.


EMPLOYER QUERY: EARNING BONUSES


EMPLOYER CANNOT USE FMLA LEAVE AS BASIS FOR DENYING ATTENDANCE BONUS


QUESTION: Our company offers a bonus to employees with a perfect attendance record during the calendar 
year. If our receptionist, James, misses two weeks of work because of a family leave situation, do we still have 
to pay him this bonus?


ANSWER: Yes, if your company is covered by OFLA or OFLA/FMLA covered. No, if your 
company is only covered by FMLA.


OFLA specifically provides that it is an unlawful practice for an employer to count OFLA leave 
against an employee in determining the employee’s compliance with attendance policies or to count 
OFLA leave against an employee when determining eligibility for bonuses based on attendance. An 
employee is entitled to continue eligibility for a bonus based on attendance upon return from OFLA 
leave and may not be disqualified from an attendance bonus as a result of taking OFLA leave.  
OAR 839-009-0320(4).


In contrast, FMLA’s amended regulations now provide that, if a bonus is based on perfect attendance 
and the employee has not met that goal due to FMLA leave, the bonus may be denied, unless 
otherwise paid to employees on an equivalent leave status that does not qualify as FMLA leave.  
29 CFR §825.215(c)(2).


FMLA also addresses bonuses paid on the achievement of a specified goal such as hours worked or 
products sold. If the employee has not met the goal due to FMLA leave, payment may be denied 
unless otherwise paid to employees on an equivalent leave status that does not qualify as FMLA leave. 
29 CFR §825.215(c)(2). 
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SECTION 4


REINSTATEMENT
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Employee Reinstatement Rights
 
Under OFLA and FMLA, employees who have taken family leave for any qualifying reason have 
reinstatement rights when their leave ends, with one major difference. The chart below explains those 
rights under each law. 
 


OFLA FMLA


An employee returning from OFLA leave, 
including intermittent and alternative 
duty leave, must be restored to position 
held when the leave commenced, even if it 
has been filled with a replacement worker. 
ORS 659A.171(1), OAR 839-009-0270(1)
(2)


An employee returning from FMLA leave is 
entitled to be returned to the same position the 
employee held when leave commenced, or to an 
equivalent position with equivalent benefits, pay, 
and other terms and conditions of employment, 
even if the employee has been replaced or 
his or her position has been restructured to 
accommodate the employee’s absence. 29 CFR 
§825.214


If the employee’s former position has 
been eliminated and not merely renamed 
or reclassified, the employer must restore 
the employee to any available, equivalent 
position. ORS 659A.171(1), OAR 839-
009-0270(4).
n An available position is a position that is 
vacant or not permanently filled.
n An equivalent position is one that is the 
same as the former position in as many 
aspects as possible.
n If an equivalent position is not available 
at the job site of the employee’s former 
position, the employee may be offered an 
equivalent position within 20 miles of the 
job site of the employee’s former position.


An equivalent position is one that is virtually 
identical to the employee’s former position in 
terms of pay, benefits and working conditions, 
including privileges, perquisites and status. 
It must involve the same or substantially 
similar duties and responsibilities, which must 
entail substantially equivalent skill, effort, 
responsibility, and authority. 29 CFR §825.215.
n The employee must be reinstated to the same 
or a geographically proximate worksite. If the 
employee’s original worksite is closed, the 
employee is entitled to the same rights as if 
the employee had not been on leave when the 
worksite closed.
n The employee is ordinarily entitled to return 
to the same shift or the same or an equivalent 
work schedule.
n An employee cannot be induced by the 
employer to accept a different position against 
the employee’s wishes.
n The requirement that an employee be restored 
to the same or equivalent job with the same 
or equivalent pay, benefits and terms and 
conditions of employment does not extend to 
de minimis, intangible, or unmeasurable aspects 
of the job.


chart continues 
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The employee is not entitled to return to 
the former position if the employee would 
have been bumped even if OFLA leave 
had not been taken. ORS 659A.171(3)(b), 
OAR 839-009-0270(3). An employee on 
OFLA leave is subject to layoff the same 
as similarly situated employees not taking 
OFLA leave. OAR 839-009-0270(5)(c)


An employer must be able to show that an 
employee would not otherwise have been 
employed at the time reinstatement is requested 
in order to deny restoration to employment. 29 
CFR §825.216(a)


Practice Tips:
n �Anytime an employee’s job has been eliminated while the employee was on OFLA family leave, the 


employer should be prepared to show that the job was eliminated for a legitimate business reason and not 
in retaliation for the employee having taken leave. Some examples of legitimate business reasons might be 
that a job is eliminated as part of a general downsizing program, or that the functions of the position have 
become unnecessary or superfluous.


n �Upon return from OFLA leave, the employee is entitled to be reinstated to the former position, defined as 
the position held by the employee when the leave began, regardless of whether the job has been renamed, 
reclassified or filled during the employee’s leave.


n �Under OFLA, the returning employee has “bumping” rights to the original job, even if a replacement 
worker has taken the employee’s position.


n �Under FMLA, the employer has the option of placing an employee returning from FMLA leave to either 
the same position held when leave began or to an equivalent position.


n �FMLA rules provide that an employer may deny reinstatement to “key employees” if such denial is 
“necessary to prevent substantial and grievous economic injury to the operations of the employer.” A 
key employee is defined as a salaried employee who is among the highest paid 10 percent of all those 
employed by the employer within 75 miles of the employee’s worksite. To determine which employees are 
among the highest paid 10 percent, year-to-date earnings are divided by weeks worked by the employee 
(including weeks in which paid leave was taken). 29 CFR §825.217, §825.218.


n �An employee who fraudulently obtains FMLA leave is not protected by FMLA’s job restoration or 
maintenance of health benefits provision. 29 CFR §825.216(e).


 
When OFLA and FMLA Both Apply
FMLA allows an employee to be reinstated to either the same position or to an equivalent position, 
but OFLA does not allow an employer a choice in reinstatement opportunities for the employee. 
When OFLA and FMLA both apply, the employer must follow the stricter state standard and return 
the employee to the same position previously held, as long as that position still exists.
Additionally, the definition of “equivalent” is different under OFLA and FMLA. A position that does 
not meet the definition of “equivalent” under FMLA may nevertheless be considered equivalent under 
OFLA if it is the available position that most closely matches the employee’s former job. For example, 
while a teacher is on family leave, the district eliminates his job due to a budget shortfall (legitimate 
business reason). The only available job is assistant director of student activities, for which the teacher 
is qualified but that has a much lower salary and fewer benefits. Under OFLA, the employee is 
entitled to be reinstated to an available, equivalent position, and the assistant director position will 
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qualify if it is the most similar to the teacher’s former job. Under FMLA, there is no duty to reinstate 
the employee if the employee’s job has been eliminated for a legitimate business reason. The employer 
must follow the more generous OFLA provision and reinstate the employee to the assistant director 
position.
OFLA also has no “key employee” concept, so employers covered under OFLA may not refuse to 
reinstate an employee on this basis, even in the rare situation when the individual qualifies as a “key 
employee” under FMLA. Although OFLA must be construed consistently with FMLA when the 
laws contain similar terms, OFLA is completely silent on the topic of “key employees.” Therefore, 
employers may utilize this provision only for FMLA leaves that are not also covered by OFLA.


EMPLOYER QUERY: REINSTATEMENT RIGHTS


EMPLOYEE MAY LOSE REINSTATEMENT RIGHTS ON LIMITED-DURATION


QUESTION: What if an employee was hired only for a specific project and that project terminates while the 
employee is off work on family leave?


ANSWER: Under both OFLA and FMLA, if the project is completed in the employee’s absence, the 
employer is under no obligation to reinstate the employee since the assignment would have ended 
regardless of the employee taking leave. ORS 659A.171(3)(b); 29 CFR §825.216(a).


EMPLOYER QUERY: LAYOFF AFTER REINSTATEMENT


RETALIATORY LAYOFF PROHIBITED


QUESTION: Do I still have to reinstate an employee who, but for taking family leave, would otherwise be 
terminated or laid off?


ANSWER: As long as the employer is not acting in retaliation for the employee having taken the 
leave, the reinstated employee may be held to the same standards as other employees, and may also be 
subject to the same layoff system or termination.
Of course, it is always somewhat risky to lay off or terminate an employee soon after the employee 
has engaged in any legally protected activity such as invoking family leave, since the timing of events 
may appear retaliatory to the employee, and, in the worse case scenario, to third parties such as 
administrative agency investigators or jury members.  Therefore, it is prudent for an employer to seek 
legal advice in such situations.
The employer should also maintain good documentation of the nondiscriminatory criteria used to 
select employees for layoff, which could include seniority level, production level, job category, work 
shift, and a variety of other job-related factors.
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EMPLOYER QUERY: NO-FAULT ATTENDANCE POLICIES
FAMILY LEAVE ABSENCES MAY NOT BE COUNTED AS DISCIPLINARY INCIDENTS


QUESTION: Is it legal to have a “no-fault” attendance policy under which we terminate employees who 
reach a certain number of absences during the year?


ANSWER: Generally, yes. However, if an employee’s absence is a reasonable accommodation for 
a disability covered under the Americans with Disabilities Act or Oregon’s disability laws , you 
should make an exception to your no-fault policy when granting the time off would be a reasonable 
accommodation. Similarly, when your employee misses time for conditions covered under OFLA or 
FMLA, you may not count these protected absences as a “point” or an “occurrence” that could lead to 
discipline. OAR 839-009-0320(4).


EMPLOYER QUERY: JOB ABANDONMENT


REINSTATEMENT OBLIGATIONS CEASE WHEN EMPLOYEE CLEARLY QUITS


QUESTION: What if an employee on family leave gives notice that he or she does not plan to 
return to work?


ANSWER: If an employee has given unequivocal notice of the intent not to return, the employer’s 
obligation to reinstate the employee ceases. 29 CFR §825.311(b), OAR 839-009-0270(8).
Under FMLA, the employment relationship generally ends after the employee clearly abandons 
future employment. Under OFLA, the employee is entitled to complete the previously-approved 
OFLA leave, provided that the original need for OFLA leave still exists. The employee remains 
entitled to all the rights and protections under OFLA for the balance of the 12 weeks, including the 
right to use paid vacation or sick leave.


Practice Tip:
n �Develop a reporting policy that requires employees to periodically report in during all types of leave, 


including family leave. This reduces the possibility of miscommunication as to what will happen when 
leave is over.
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SECTION 5


COMPLIANCE AND ENFORCEMENT
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Employer Posting Requirements
 


OFLA FMLA


n �Covered employers must post a notice of OFLA 
requirements. Failure to post is an unlawful 
employment practice.


n �An OFLA poster must be displayed in every 
establishment of the employer in which 
employees are employed in an area that is 
accessible to and regularly frequented by 
employees.


n �An employer may not reduce an employee’s 
available OFLA leave or take disciplinary action 
based on the employee’s failure to follow the 
employer’s or OFLA’s notice requirements unless 
the employer has posted BOLI’s required Family 
Leave Act notice or the employer can otherwise 
establish that the employee had actual knowledge 
of the notice requirement.


ORS 659A.180, OAR 839-009-0250(7),  
OAR 839-009-0300.


n �FMLA poster must be displayed prominently 
where it can be readily seen by employees and 
applicants and at all locations where employees 
are employed, even if there are no eligible 
employees.


n �A civil penalty of $100 may be assessed for failure 
to post.


n �Electronic posting is sufficient if it otherwise 
meets all the posting requirements.


n �When the employer has eligible employees, the 
notice on the FMLA poster must also be in 
employee handbooks or other written guidance 
to employees concerning employee benefits or 
leave rights, is such written materials exist, or by 
distributing a copy to each new employee upon 
hiring. This distribution may be accomplished 
electronically.


n �No disciplinary action may be taken against an 
employee, including delaying leave for failing to 
furnish advance notice, if the employer has failed 
to post.


29 CFR §825.300(a), 29 CFR §825.304(a).


Practice Tips:
n �Employers with multiple worksites should post the required notices at each worksite, so that they are 


readily accessible to employees.
n �When a significant portion of an employer’s workforce is not literate in English, the employer must post 


the notice in a language in which the employees are literate. 29 CFR §825.300(a)(4).
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OFLA/FMLA Unlawful Employer Practices
The chart below summarizes employer practices made unlawful by OFLA and FMLA
 


OFLA FMLA
n �Failure to post BOLI’s Family Leave Act 


notice.
n �Denying family leave to an eligible employee.
n �Retaliating or in any way discriminating 


against any person with respect to hire, tenure, 
or any other term or conditions of employment 
because the person has inquired about OFLA 
leave, submitted a request for OFLA leave, or 
invoked any other provision of OFLA.


n �Counting OFLA leave against an employee in 
determining the employee’s compliance with 
attendance policies.


n �Counting OFLA leave against an employee in 
determining eligibility for bonuses based on 
attendance.


n �Discharging, expelling, or otherwise 
discriminating against any person because 
the person has filed a complaint, testified or 
assisted in any proceeding in connection with 
the OFLA.


n �For any person, whether an employer or an 
employee, to aid, abet, incite, compel or coerce 
the doing of any of the acts in violation of the 
OFLA or to attempt to do so.


ORS 659A.183, OAR 839-009-0300,  
OAR 839-009-0320


n �Failure to post a notice explaining FMLA’s 
provisions.


n Interfering with, restraining, or denying the 
exercise of or the attempt to exercise, any right 
provided by FMLA.
n Discharging or in any other manner 
discriminating against any individual for 
opposing any practice made unlawful by FMLA.
n Discharging or in any other manner 
discriminating against any individual because 
the individual:
 1. �has filed any charge, or has instituted or 


caused to be instituted any proceeding, under 
or related to FMLA;


 2. �has given, or is about to give, any information 
in connection with any inquiry or proceeding 
relating to any right provided under FMLA; 
or


 3. �has testified, or is about to testify, in any 
inquiry or proceeding relating to any right 
provided under FMLA.


29 U.S.C. 2615, 29 CFR §825.300
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Who Enforces OFLA & FMLA?


OFLA FMLA
OFLA is enforced by the Civil Rights Division 
of the Oregon Bureau of Labor and Industries, 
(971) 673-0761.
Complaints must be filed within one year of the 
alleged violation.
Aggrieved employees may also file a private 
lawsuit.
Employees may file separate complaints with 
BOLI-CRD and USDOL.
Technical Assistance for Employers is available 
at (971) 673-0824 or on the internet at http://
www.oregon.gov/BOLI/
ORS 659A.870, OAR 839-009-0320(2)


FMLA is enforced by the Wage and Hour 
Division of the U.S. Department of Labor, (503) 
326-3057.
Complaints must be filed within two years, or 
three years if the alleged violation was willful.
Aggrieved employees may also file a private 
lawsuit within two years after the last action 
which the employee contends was in violation of 
FMLA, or three years if the violation was willful.
Employees may file separate complaints with 
BOLI-CRD and USDOL.
29 CFR §825.400, 29 CFR §825.401
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How Do OFLA And FMLA Relate To Other Laws?


Injured Workers /
Workers’ Comp. ADA / Disability Laws OFLA / FMLA


ORS 659A.040
Covers employers of 6 or 
more employees. Prohibits 
discrimination or retaliation 
because a worker has used 
workers’ comp. provisions.


ORS 659A.043
Covers employers of 21 or 
more employees:
  [On-the-job injury] + 
  [compensable workers’ comp. 
  claim] + 
  [full duty work release] =
  Reinstatement rights to 
  original job (if it still exists).


ORS 659A.046
Covers employers of 6 or more 
employees:
  [On-the-job injury] + 
  [compensable workers’ comp. 
  claim] + 
  [partial/light duty work 
  release] =
  Re-employment rights to an 
  available, suitable job (if one 
  exists).


The ADA covers employers of 
15 or more employees. State 
disability law covers employers 
of 6 or more employees. 


Disability = a physical or 
mental impairment that 
substantially limits one or 
more major life activities.


Qualified individual with a 
disability = a person who can 
perform the essential functions 
of the job with or without 
reasonable accommodation.


Employer must make 
reasonable accommodations 
for a qualified individual with 
a disability, unless employer 
can show:


undue hardship; or


the employee is not qualified 
because she poses a “direct 
threat” to herself or others.


OFLA covers employers of 25 
or more employees in Oregon; 
FMLA covers employers of 50 or 
more employees in the country.


Eligible employees are entitled to 
12 weeks of protected leave (in 
most cases) in any leave year for 
qualifying situations:


employee’s own serious health 
condition (including pregnancy 
disability);


serious health condition of 
family member;


parental leave;


non-serious condition of child 
(OFLA only)


Leave for spouse or domestic 
partner of a service member who 
has been called to active duty or 
on leave from active duty (OFLA 
only)


Servicemember leave (FMLA 
only)


 
Practice Tips:


n �OFLA/FMLA serious health condition leaves are often related to workers’ compensation absences 
and disability leaves. When on-the-job injuries or disabilities meet the “serious health condition” 
criteria, leaves for such conditions may run concurrently with the 12 weeks of family leave -- except 
that OFLA leave does not include a period of absence occasioned by an OFLA-eligible employee 
who is unable to work because of a disabling compensable injury unless the OFLA-eligible 
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employee has refused a suitable offer of light duty or modified employment prior to becoming 
medically stationary. During the period of absence occasioned by a FMLA-eligible employee who 
is unable to work because of a disabling compensable injury, the FMLA-covered employer may 
designate the leave as FMLA leave when the injury is one that meets the criteria for a serious health 
condition.


n �The ADA and Oregon disability statutes require reasonable accommodation of an employee’s 
disability that may include leave without pay that extends beyond the 12 weeks provided by family 
leave laws.


n �An employee who loses reinstatement rights under injured worker rules may still have OFLA/
FMLA reinstatement rights at the conclusion of 12 weeks. Conversely, an employee who exhausts 
family leave while on a workers’ compensation absence may still have reinstatement rights for up to 
three years under ORS 659A.043 or 659A.046.


EMPLOYER QUERY: EXHAUSTION OF FMLA


EMPLOYEE WHO DEPLETES FAMILY LEAVE ENTITLEMENT MAY HAVE OTHER RIGHTS


QUESTION: We have an employee who is out on FMLA leave due to a knee replacement. His 12 weeks 
of protected leave will be up at the end of this month. However, according to the employee, his doctor says he 
will never be able to return to his job in our foundry because we melt steel at very high temperatures and the 
employee’s knee will make it impossible to work in that environment. What is our obligation to this employee?


ANSWER: The FMLA requires you to grant 12 weeks of protected leave when an eligible employee 
has a serious health condition, but it does not require you to change your employee’s job duties or 
create a brand new job for him. If he is permanently unable to return to his job at the end of the 
FMLA leave, your reinstatement obligations under that law cease.


However, you do have to determine whether this employee has protection under other laws. For 
example, if his knee condition qualifies as a long-term or permanent disability under Oregon’s 
disability statutes and the federal Americans with Disabilities Act (ADA), you are required to make 
a reasonable accommodation if the employee can perform the essential functions of his job without 
creating an undue hardship for the company.


In this case, the doctor may be saying your employee is permanently restricted from his job and 
cannot perform his duties even with accommodation. If so, the 9th Circuit Court of Appeals and 
BOLI have determined that an employer has a duty to enter into an interactive process with a 
disabled employee to determine if there is a reasonable accommodation that will enable the employee 
to perform the job duties. You may require that the employee provide you more formal medical 
verification from the doctor as to whether such an accommodation might be possible.


If it is clear that the employee cannot return to his job, even with accommodation, the ADA still 
requires you to see if you have another vacant job that the employee can perform with or without 
accommodation.
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Also, if your employee’s knee problems resulted from a compensable on-the-job injury, and he is 
released for full duty or modified work, Oregon civil rights laws afford him certain reemployment 
rights for up to three years from the date of injury.


EMPLOYER QUERY: OVERLAP OF LEAVE LAWS


EMPLOYEE’S ASTHMA-RELATED ABSENCE COULD BE COVERED UNDER SEVERAL LAWS


QUESTION: I manage a jewelry store in a mall that is undergoing renovation. One of our employees 
is having asthma attacks and allergy problems because of the construction and dust in the building. She is 
completely unable to work, even though no one else at the store has been affected. The construction is scheduled 
to continue for several months. How long are we required to hold her job while she is out?


ANSWER: It depends on which laws apply to your business and whether this employee qualifies for 
protection under any of them.


It is possible that your employee’s condition is a permanent or long-term disability covered under the 
Americans with Disabilities Act (ADA) and Oregon’s disability laws. Your business is covered under 
the ADA if you have 15 or more employees and under Oregon law if you have 6 or more employees.


If these laws apply, your obligation is to make a reasonable accommodation that may include granting 
a leave of absence and reinstating the employee to her original job. The length of such a leave is 
determined by what is reasonable for your business, when considering all the circumstances. This type 
of leave may be denied if you show the leave poses an undue hardship on the business. If there is an 
accommodation possible that does not involve leave and does not pose an undue hardship (such as 
providing special equipment or allowing her to work in another building), you must offer that to the 
employee.


It is also possible that this employee qualifies for protection under OFLA and FMLA. Your company 
is covered by OFLA if you have 25 or more employees in Oregon and by FMLA if you have 50 
or more employees in the country. If the employee has worked long enough to become eligible for 
protected leave, and if her condition qualifies as a “serious health condition,” she is entitled to take 
up to 12 weeks of protected leave. OFLA and FMLA both give her reinstatement rights at the 
conclusion of the leave.


Another possibility is that the employee’s condition is an occupational illness. If she files a workers’ 
compensation claim that is accepted, she may have rights to return to work. If she is medically 
released to perform her original job, she is entitled to be reinstated in that job if you have 20 or more 
employees. If she is disabled from performing the duties of her original job, she is still entitled to 
be reemployed to another position that is available and suitable if you have six or more employees. 
These rights may last for up to three years from the date of injury or onset of illness. It is important 
to remember that an employer is prohibited from counting leave taken for an accepted workers’ 
compensation claim towards an employee’s OFLA leave. OAR 839-009-0240(8)


Under all of these laws, you are entitled to request medical verification to help you determine the 
employee’s rights. If none of these laws apply, then it will be up to your company leave policies to 
determine how long the employee’s job remains open, so long as you apply those policies in a non-
discriminatory manner.
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SECTION 6


OREGON MILITARY FAMILY LEAVE ACT
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Introduction


In 2009, the Oregon legislature passed the Oregon Military Family Leave Act (OMFLA). The 
purpose of the Act was to provide employees with protected time off from work to spend time with 
a spouse or domestic partner who has been called to active duty or notified of an impending call or 
order to active duty or who is on leave from active duty during a period of military conflict. This leave 
is counted as leave taken under the Oregon Family Leave Act (OFLA). 


Who Is A Covered Employer?


OMFLA covers all public and private employers who employ 25 or more individuals in the State of 
Oregon for each working day during each of 20 or more calendar workweeks in the calendar year in 
which an eligible employee takes OMFLA leave, or in the calendar year immediately preceding the 
year in which an eligible employee takes OMFLA leave. OAR 839-009-0380(2). 


Who Is An Eligible Employee?


An eligible employee is “an employee employed in the State of Oregon on the date OMFLA begins” 
and who:


n �Work for an employer an average of at least 20 hours per week;


n �Is the spouse or same-sex domestic partner of a member of the Armed Forces of the United States, 
the National Guard, or the military reserve forces of the United States. who has been:


	 • Called to active duty, or


	 • Notified of an impending call or order to active duty, or


	 • Is on leave from active duty during a period of military conflict.


OAR 839-009-0370, OAR 839-009-0380(5)


Practice Tips: 


n �OFLA requires an eligible employee to work an average of 25 or more hours a week for at least 180 
calendar days immediately preceding the date the leave begins, while OMFLA requires an employee 
to work at least 20 hours per week. Work need not occur solely in Oregon.


n �There is no minimum number of days the employee must have worked for the employer to be 
eligible for the leave.


n �If a service member is denied OMFLA leave for failing to satisfy the hours requirement due to 
absence from employment necessitated by uniformed service, the service member may have a cause 
of action under USERRA, but not under OMFLA. OAR 839-009-0380(5)(c).
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Purposes for Which Employees May Take OMFLA Leave 


Covered employers are required to allow up to 14 calendar days of leave per order to active duty or 
notification of a leave from deployment. An eligible employee is the spouse or same-sex domestic 
partner of a member of the Armed Forces of the United States, the National Guard, or the military 
reserve forces of the United States who has been:


	 • Called to active duty, or


	 • Notified of an impending call or order to active duty, or


	 • Is on leave from active duty during a period of military conflict. 


Length of OMFLA Leave


OMFLA leave is not required to be taken in one uninterrupted period, but may be taken 
intermittently. Some or all OMFLA leave may be taken before deployment after notification of an 
impending call or order to active duty, and some or all may be taken during leave from deployment. 
The 14 day entitlement is per deployment.  If multiple deployments occur in an employee’s OFLA 
leave year, the employee is entitled to use all OFMLA leave until the leave entitlement is exhausted. 


The 14 days of unpaid leave are individual days which the employee would work if on the normal 
schedule.  


Leave taken for OMFLA is counted against the employee’s OFLA leave entitlement. 


OMFLA Notice Requirements


An employee seeking OMFLA leave is required to give the employer notice of the intention to take 
leave within five business days of receiving official notice of an impending call or order to active 
duty or of a leave from deployment, or as soon as is practicable in situations where official notice is 
provided less than five days from commencement of the leave. 


The employee must follow the covered employer’s “known, reasonable and customary procedures for 
requesting any kind of leave.”


The employer may require in writing that the employee provide a photocopy of the service member’s 
orders. The employee must provide the required photocopy of the orders within a reasonable time after 
receiving the employer’s written request. The leave may be provisionally designated as OMFLA leave 
pending receipt of the photocopy. 


OAR 839-009-0430.







Family Leave Laws


107


SECTION 7


LEAVE FOR VICTIMS OF DOMESTIC VIOLENCE, SEXUAL ASSUALT  
OR STALKING
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Introduction


In 2007, the Oregon legislature passed the Oregon Victims of Certain Crimes Leave Act, which 
has been codified as ORS 659A.270 to 659A.285. In 2009, the legislature changed the act to Leave 
for Victims of Domestic Violence, Sexual Assault or Stalking. The purpose of the Act is to provide 
employees with protected time off from work to deal with real life events arising from acts of domestic 
violence, sexual assault and stalking, and thereby prevent employees from having to make a choice 
between their employment and the very real need to protect themselves and their family members 
from physical and/or emotional harm. Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking entitles eligible employees to take reasonable leave to address these circumstances and covers 
a substantial number of public and private employers in Oregon. In 2009 additional requirements 
were added regarding reasonable safety accommodation.


Who Is A Covered Employer?


Leave for Victims of Domestic Violence, Sexual Assault or Stalking covers all public and private 
employers who employ six or more individuals in the State of Oregon for each working day 
during each of 20 or more calendar workweeks in the calendar year in which an eligible employee 
takes Leave for Victims of Domestic Violence, Sexual Assault or Stalking, or in the calendar year 
immediately preceding the year in which an eligible employee takes Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking. ORS 659A.270(1), OAR 839-009-0340(1).


A covered employer’s obligations under Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking extend to “successor employers” as defined in FMLA in 29 CFR §825.107. OAR 839-009-
0365(2) Factors considered in determining if an employer is a successor in interest include:
1. Substantial continuity of the same business operations;
2. Use of the same plant;
3. Continuity of the work force;
4. Similarity of jobs and working conditions;
5. Similarity of supervisory personnel;
6. Similarity in machinery, equipment, and production methods;
7. Similarity of products or services; and
8. The ability of the predecessor to provide relief.


A determination of whether an employer is a “successor in interest” is not determined by the 
application of any single criterion listed above; rather, the entire set of circumstances is viewed in its 
totality.


Practice Tip: 


The coverage definition is the same as for the Oregon Family Leave Act (OFLA) except OFLA 
requires an employer to employ 25 or more employees for coverage purposes.
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Who Is An Eligible Employee?


An eligible employee is “an employee employed in the State of Oregon on the date Leave for Victims 
of Domestic Violence, Sexual Assault or Stalking begins” and who:


n  �has worked an average of more than 25 hours per week for at least 180 calendar days immediately 
preceding the date the employee takes Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking; and


n  �is a victim of domestic violence, sexual assault or stalking, or is the parent or guardian of a minor 
child or dependent who is the victim of domestic violence, sexual assault or stalking.


ORS 659A.270(2), OAR 839-009-0340(2).


A “minor child” is a child who is under 18 and is a biological, adopted, foster, stepchild or a child with 
whom the employee is or was in an in loco parentis relationship and also includes the minor child of 
the employee’s same sex domestic partner.  OAR 839-009-0340(10).


A “dependent” is an adult dependent child substantially limited by a physical or mental impairment, or 
any adult over whom the employee has guardianship. OAR 839-009-0340(3).


When determining the number of days an employee has been employed, count number of days on 
the payroll and include all paid or unpaid time. Successor-in-interest situations count as continuous 
employment.


When determining the average number of hours an employee has worked, count actual hours worked 
following guidelines in the Fair Labor Standards Act, which sets out the federal wage and hour 
criteria on what types of activities are considered work time (see 29 CFR Part 785).


EMPLOYER QUERY: REEMPLOYED SERVICEMEMBERS/USERRA


EMPLOYERS MUST COUNT PERIOD OF UNIFORMED SERVICE IN DETERMINING 
EMPLOYEE ELIGIBILITY FOR LEAVE FOR VICTIMS OF DOMESTIC VIOLENCE, SEXUAL 
ASSAULT OR STALKING


QUESTION: Our company operates a regional warehouse and has employed 40-65 persons in Oregon 
over the last three years. One of our fulltime forklift operators only worked for three weeks before he was 
recalled into active service as an Air Force mechanic in Iraq. Five months later, he was injured and received 
an honorable discharge. Immediately after his discharge, he returned to work for us and has been working 
continuously for four months. Now he wants to take leave to seek counseling for his 14-year-old daughter, 
who was recently the unfortunate victim of a sexual assault at school. We want to accommodate him, but what 
does the law require in this situation?


ANSWER: The Leave for Victims of Domestic Violence, Sexual Assault or Stalking requires 
that “covered employers” in Oregon allow “eligible employees” to take reasonable leave to deal with 
circumstances arising from acts of domestic violence, sexual assault and stalking. You are a covered 
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employer because you have employed six or more persons in Oregon during the year in which need 
for leave arose or in the preceding year. He is an eligible employee because he is a fulltime employee 
whose daughter was a victim of sexual assault, and because he is requesting leave to seek counseling 
for her. We note that Leave for Victims of Domestic Violence, Sexual Assault or Stalking requires 
that an eligible employee must have “worked an average of more than 25 hours per week for a covered 
employer for at least 180 days immediately before the date the employee takes leave,” which would 
seem to make your employee ineligible for Leave for Victims of Domestic Violence, Sexual Assault 
or Stalking. ORS 659A.270(2), OAR 839-009-0340(2). However, based on the federal Uniformed 
Services Employment and Reemployment Act (“USERRA”), Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking provides an exception for employees following a period of uniformed 
service. OAR 839-009-0340(2)(a)(D). Under USERRA and Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking, employers must count the days and hours the employee worked for them, 
as well as the days and hours the employee would have been employed by them had they not been 
engaged in military service, when determining employee eligibility for Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking purposes.


Under Leave for Victims of Domestic Violence, Sexual Assault or Stalking, you must allow your 
employee “reasonable leave” and may only limit the amount of leave he takes if his leave creates an 


“undue hardship” on the company’s business. ORS 659A.275, OAR 839-009-0350. You may require 
him to provide certification that his daughter was a victim of a sexual assault and he must follow your 
company’s “known, reasonable, and customary procedures regarding periodic reporting” of his current 
status. ORS 659A.280, OAR 839-009-0350.


Practice Tips:


n �OFLA requires an eligible employee to have worked an average of 25 or more hours a week for at least 
180 calendar days immediately preceding the date leave begins, while Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking requires an employee to have worked an average of more than  
25 hours per week. Work need not have occurred solely in Oregon.


n �If a service member is denied Leave for Victims of Domestic Violence, Sexual Assault or Stalking 
for failing to satisfy the days and hours requirement due to absence from employment necessitated 
by uniformed service, the service member may have a cause of action under USERRA, but not 
under Leave for Victims of Domestic Violence, Sexual Assault or Stalking. OAR 839-009-0340(2)
(a)(D).
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Who Is A Victim Of Domestic Violence, Sexual Assault Or Stalking?


Domestic Violence Sexual Assault Stalking


A victim of domestic violence is:
n �A victim of abuse as defined at 


ORS 107.705; or 
n �Any other person who has 


suffered financial, social, 
psychological or physical harm 
as a result of domestic violence 
committed against the victim, 
including a member of the 
victim’s immediate family.


ORS 659A.270(4),  
OAR 839-009-0340(14)(a)(b).


A victim of sexual assault is:
n �An individual against whom a 


sexual offense has been committed 
as described at ORS 163.305 to 
ORS 163.467 or 163.525; or 


n �Any other person who has suffered 
financial, social, psychological 
or physical harm as a result of a 
sexual assault committed against 
the victim, including a member of 
the victim’s immediate family.


ORS 659A.270(5),  
OAR 839-009-0340(16)(a), (b).


A victim of stalking is:
n �An individual against whom 


stalking has been committed as 
described at ORS 163.732; or


n �Any other person who has 
suffered financial, social, 
psychological or physical harm 
as a result of stalking committed 
against the victim, including 
a member of the victim’s 
immediate family.


ORS 659A.270(6),  
OAR 839-009-0340(17)(a), (b)


In no event will alleged perpetrators of domestic violence, sexual assault or stalking  
be considered “victims” for purposes of Leave for Victims of Domestic Violence,  


Sexual Assault or Stalking 


A victim’s “immediate family” includes spouses, domestic partners, parents, siblings, children 
(regardless of age), stepchildren (regardless of age), grandparents, or any person who had the same 
primary residence as the victim at the time of the domestic violence, sexual assault or stalking.


Practice Tips:


n �Domestic Violence (ORS 107.705) Sexual Assault (ORS 163.305) and Stalking (ORS 163.732) are 
legally defined under the Family Abuse Prevention Act and/or in the Oregon Criminal Code.


n �Incidents involving domestic violence, sexual assault and/or stalking are not time-barred for purposes of 
the need for the leave. In other words regardless of the date of the event, any qualifying employee is still 
eligible to take the leave when requested.


Purposes for Which Employees May Take Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking: 


Covered employers are required to allow eligible employees to take “reasonable leave” for any of the 
following purposes, all of which are related to incidents of domestic violence, sexual assault or stalking:


1) �To seek legal or law enforcement assistance or remedies to ensure the health and safety of the 
eligible employee or the eligible employee’s minor child or dependent, including preparing for and 
participating in protective order proceedings or other civil or criminal legal proceedings related to 
domestic violence, sexual assault or stalking.
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2) �To seek medical treatment for or to recover from injuries caused by domestic violence, sexual assault 
or stalking against the eligible employee or the eligible employee’s minor child or dependent.


3) �To obtain, or to assist the eligible employee’s minor child or dependent in obtaining counseling 
from a licensed mental health professional related to an experience of domestic violence, sexual 
assault or stalking.


4) �To obtain services from a victim services provider for the eligible employee or the eligible 
employee’s minor child or dependent.


5) �To relocate or take steps to secure an existing home to ensure the health and safety of the eligible 
employee or the eligible employee’s minor child or dependent. Relocation includes:


	 a. �Transition periods spent moving the eligible employee or the eligible employee’s minor child 
or dependent from one home or facility to another, including but not limited to time to pack 
and make security or other arrangements for such transitions related to domestic violence, 
sexual assault or stalking;


	 b. �Transportation or other assistance required for an eligible employee or the eligible employee’s 
minor child or dependent related to the domestic violence, sexual assault or stalking.


ORS 659A.272, OAR 839-009-0345.


Practice Tip: 


The types of services included on this list are general and broad. For example, types of services that 
might be included in the “legal” category include things like name and social security number changes, 
working with agencies who have removed children from an inappropriate environment because of 
domestic violence, sexual assault or stalking, etc. When in doubt, contact the Bureau for assistance. 


Length of Leave for Victims of Domestic Violence, Sexual Assault or Stalking


Unlike OFLA and FMLA leave, an employee’s entitlement to Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking is not fixed at any specific period of time. Instead, employers are 
required to grant “reasonable” leave” to an eligible employee who seeks to take Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking for a qualifying purpose. ORS 659A.272, OAR 839-
009-0350.


OAR 839-009-0340(13) defines “reasonable leave” as any amount of leave that does not cause an 
“undue hardship” on the employer’s business. “Undue hardship” is “a significant difficulty and expense 
to a business and includes consideration of the size of the business and the employer’s critical need for 
the employee.” ORS 659A.275(1), OAR 839-009-0350(1). A covered employer may limit the amount 
of Leave for Victims of Domestic Violence, Sexual Assault or Stalking an employee takes if it creates 
an undue hardship on the employer’s business. ORS 659A.275(2), OAR 839-009-0355.
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An employer may consider a number of factors in determining whether Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking will cause an undue hardship to the employer’s 
business. They include, but are not limited to:


n �Length of the leave and relative cost to the business.


n �Overall financial resources of the facility, number of employees, and the effect on expenses and 
resources or other impacts on the operation of the facility if the leave were granted.


n �Overall financial resources of the employer, overall size of the business with respect to the number of 
its employees, and the number, type and locations of the employer’s facilities,


n �The type of operations conducted by the employer; including composition, structure and functions 
of the employer’s workforce.


Practice Tip: 


To determine what amount of leave is “reasonable,” employers should focus on the purpose of the 
request, the length of time requested, and whether the length is sufficient to accomplish the intended 
purpose. Each request should be considered on a case-by-case basis according to the particular 
circumstances, the severity of domestic violence, sexual assault or stalking, and type of service needed.


 
Intermittent and Alternate Duty Leave


Leave for Victims of Domestic Violence, Sexual Assault or Stalking allows eligible employees to take 
leave in multiple blocks of time (intermittent leave) or on an altered or reduced work schedule. OAR 
839-009-0360(1). It also allows employers to transfer an employee on intermittent leave or a reduced 
work schedule to an alternate position with the same or different duties, in order to accommodate the 
leave. OAR 839-009-0360(2). Such transfers are allowed when all of the following conditions exist:


n �The employee voluntarily accepts the transfer without coercion;


n �The transfer is temporary and lasts no longer than necessary;


n �The position to which transferred must have equivalent pay and benefits;


n �The transfer may be made only when there is no other reasonable option which allows the employee 
to access leave; and


n �The transfer does not cause a chilling effect, does not discourage, or create an undue hardship for the 
employee using the leave.


An eligible employee transferred to an alternate position for the purpose of a reduced work schedule 
must be returned to the employee’s former position when the employee notifies the employer that he 
or she is ready to return to that position.
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Practice Tips:


n �Limiting leave without being able to support an undue hardship claim could pose an increased liability 
risk for the employer and may, in the end, prove to be unlawful.


n �Except for a circumstance in which an employee transfers to an alternate position for the purpose of 
a reduced work schedule, Leave for Victims of Domestic Violence, Sexual Assault or Stalking, unlike 
OFLA, includes no explicit statutory requirement that employers reinstate employees taking Leave 
for Victims of Domestic Violence, Sexual Assault or Stalking leave to their former position when the 
employee notifies the employer that the employee is ready to return to work. However, the language 
prohibiting discrimination under Leave for Victims of Domestic Violence, Sexual Assault or Stalking is 
more explicit than the nondiscrimination language in OFLA. Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking provides, at ORS 659A.277: “It is an unlawful employment practice for a 
covered employer to deny leave to an eligible employee or to discharge, threaten to discharge, demote, 
suspend or in any manner discriminate or retaliate against an employee with regard to promotion, 
compensation or other terms, conditions or privileges of employment because the employee takes leave 
as provided in ORS 659A.272.” Consequently, employers should carefully consider any plan to return the 
employee to any position other than the one from which the employee took Leave of Victims of Domestic 
Violence, Sexual Assault or Stalking, and make certain that their actions would withstand scrutiny under 
ORS 659A.277.  In addition, employers should keep in mind that discrimination theory includes an 
analysis of whether an employee is treated differently than similarly-situated employees who take leave 
not covered under Leave for Victims of Domestic Violence, Sexual Assault or Stalking.


 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking Notice Requirements


An employee seeking Leave for Victims of Domestic Violence, Sexual Assault or Stalking is required 
to give the employer reasonable advance notice of the employee’s intention to take leave unless giving 
the advanced notice is not feasible. ORS 659A.280(1), OAR 839-009-0362(1).


When an employee is able to give advance notice, the employee must follow the covered employer’s 
“known, reasonable and customary procedures for requesting any kind of leave.”  
OAR 839-009-0362(3).


When taking leave in an unanticipated or emergency situation, an employee must give oral or written 
notice “as soon as is practicable.” This notice may be given by any other person on behalf of the 
employee. OAR 839-009-0362(2). 


Leave for Victims of Domestic Violence, Sexual Assault or Stalking Certification 
Requirements


Employers may require an employee seeking Leave for Victims of Domestic Violence, Sexual Assault 
or Stalking to provide certification that:  
(1) the employee or the employee’s minor child or dependent is a victim of domestic violence, sexual 
assault or stalking; and (2) that the leave is for a qualifying purpose set out in ORS 659A.272. 
ORS 659A.280(2), OAR 839-009-0362(4). The employee must provide the certification “within 
a reasonable time after receiving the covered employer’s request.” ORS 659A.280(3), OAR 839-
009-0362(7). The employee is not required to provide certification unless the employer’s request is 
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in writing. OAR 839-009-0362(7). While waiting for certification, the employee may provisionally 
designate the leave as covered under Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking. OAR 839-009-0362(8).


Any of the following meets Leave for Victims of Domestic Violence, Sexual Assault or Stalking’s 
certification requirement:


n �A copy of a police report indicating the employee or employee’s minor child or dependent was a 
victim of domestic violence, sexual assault or stalking. ORS 659A.280(4)(a), OAR 839-009-0362(5)
(a).


n �A copy of a protective order or other evidence from a court or attorney that the employee appeared 
in or was preparing for a civil or criminal proceeding related to domestic violence, sexual assault or 
stalking. ORS 659A.280(4)(b), OAR 839-009-0362(5)(b).


n �Documentation from an attorney, law enforcement officer, health care professional, licensed mental 
health professional or counselor, member of the clergy or victim services provider that the eligible 
employee or the eligible employee’s minor child or dependent is undergoing treatment or counseling, 
obtaining services or relocating as a result of domestic violence, sexual assault or stalking.  
ORS 659A.280(4)(c), OAR 839-009-0362(5)(c).


Practice Tip: 


The employer must pay the cost of medical verification not covered by insurance or other benefit plan. 
ORS 659A.306


 
Extension of Leave


An employee on Leave for Victims of Domestic Violence, Sexual Assault or Stalking who needs 
to take more leave than originally authorized should give the covered employer notice as soon as 
is practicable prior to the end of the authorized leave, following the covered employer’s known, 
reasonable and customary procedures for requesting any kind of leave. When an authorized leave 
ends and an employee does not return to work, an employer having reason to believe the continuing 
absence may qualify as Leave for Victims of Domestic Violence, Sexual Assault or Stalking may 
request additional information. If the covered employer requests additional information, the eligible 
employee will provide the requested information as soon as is practicable. The covered employer may 
not treat a continuing absence as unauthorized unless requested information is not provided or does 
not support leave qualification. OAR 839-009-0362(9).







Family Leave Laws


117


Confidentiality Requirements


All records and information kept by a covered employer regarding an eligible employee’s leave under 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking, including the fact that the 
eligible employee has requested or obtained leave under Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking, are confidential and may not be released without the express permission of 
the eligible employee, unless otherwise required by law. ORS 659A.280(5), OAR 839-009-0362(10).


Practice Tip: 


Before allowing anyone access to the employee’s leave documents, the employer should be sure to 
obtain a release from the employee. 


Reasonable Safety Accommodation


It is an unlawful employment practice to refuse to make a reasonable safety accommodation 
requested by an individual who is a victim of domestic violence, sexual assault or stalking, unless 
the employer can demonstrate the accommodation would cause an undue hardship on business 
operations. Employers must work with an employee who requests a safety accommodation. These 
accommodations could include a transfer, reassignment, modified work schedule, unpaid leave, 
changed work telephone number, changed work station, installed lock, implemented safety procedure 
or any other adjustment to the job structure, workplace facility or work requirement in response to 
actual or threatened domestic violence, sexual assault or stalking. Prior to making an accommodation, 
an employer may require the individual to provide certification that the individual is a victim. 


Leave for Victims of Domestic Violence, Sexual Assault or Stalking – Paid or Unpaid?


Leave for Victims of Domestic Violence, Sexual Assault or Stalking is designed to be a leave 
without pay. However, factors that determine when the employer must grant the leave with pay 
include provisions outlined under collective bargaining agreements, or other employment contracts, 
agreements or policies that allow paid leave.


Eligible employees subject to the above mentioned agreements may use any paid accrued vacation 
leave or any leave offered in lieu of vacation during any Leave for Victims of Domestic Violence, 
Sexual Assault or Stalking qualifying leave. Generally the employer gets to choose the order in which 
the paid leave is taken unless specifically barred by collective bargaining agreement, policy, contract or 
other employment agreement entered into by the employer and employee. 


Compliance and Enforcement


Under Leave for Victims of Domestic Violence, Sexual Assault or Stalking, it is an unlawful 
employment practice for an employer to:


n �Refuse to hire an otherwise qualified individual because the individual is a victim of domestic 
violence, sexual assault, or stalking.
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n �Discharge, threaten to discharge, demote, suspend or in any manner discriminate or retaliate against 
an employee with regard to promotion, compensation or other terms, conditions or privileges of 
employment because the individual is a victim of domestic violence, sexual assault, or stalking.


n �Count Leave for Victims of Domestic Violence, Sexual Assault or Stalking against an employee in 
determining the employee’s compliance with attendance policies.


n �Count Leave for Victims of Domestic Violence, Sexual Assault or Stalking against an employee 
when determining eligibility for bonuses based on attendance.


n �Discharge, expel or otherwise discriminate against any person because the person has filed a 
complaint, testified or assisted in any proceeding in connection with Leave for Victims of Domestic 
Violence, Sexual Assault or Stalking.


n �Aid, abet, incite, compel or coerce the doing of any of the acts in violation of Leave for Victims of 
Domestic Violence, Sexual Assault or Stalking or attempt to do so.


ORS 659A.277, OAR 839-009-0365.


Employees who believe they have been a victim of one of the unlawful employment practices listed 
above may file complaints alleging violations of Leave for Victims of Domestic Violence, Sexual 
Assault or Stalking with BOLI’s Civil Rights Division. Complaints must be filed no later than one 
year from the date of the alleged harm. ORS 659A.820, OAR 839-009-0365. 


Leave for Victims of Domestic Violence, Sexual Assault or Stalking’s Relationship to 
Other Types of Leave


The purposes for which employees access Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking may overlap with other statutorily required leaves or protected areas of the law. For example, 
an employee’s need for Leave for Victims of Domestic Violence, Sexual Assault or Stalking may 
also be considered a serious health condition under both OFLA and FMLA. In those situations the 
employer may count the absences concurrently.


It is also possible that the need for Leave for Victims of Domestic Violence, Sexual Assault or 
Stalking may qualify for protection under the ADA, Oregon’s disability discrimination laws, or 
Oregon’s injured worker discrimination laws. For example, an employee of a covered employer who 
is a victim of a sexual assault and now suffers from post-traumatic stress disorder would qualify for 
Leave for Victims of Domestic Violence, Sexual Assault or Stalking and may also have a disability. If 
that assault occurred at work, the employee may also be an injured worker.


Practice Tip: 


Employers should carefully examine these situations and look at the overall circumstances creating 
the need for leave to determine if the employee is entitled to protection or leave under any laws other 
than Leave for Victims of Domestic Violence, Sexual Assault or Stalking.
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Birth...................................................8, 12, 15


Bonding time............................................27
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Commissioner Brad Avakian 


Bureau of Labor and Industries 


 


 


Dear Friend of Technical Assistance (TA): 
 


Welcome to the Bureau of Labor and Industries (BOLI)‟s 


newest handbook, Legal Hiring Practices.  Thank you for 


investing in this handy manual for human resources 


professionals, attorneys and managers and employers at all 


levels.  Legal Hiring Practices is a concise guide to 


identifying and hiring the right person for the job without 


creating unnecessary legal claims. 
 


BOLI is committed to helping Oregon‟s businesses and 


employers stay strong and successful.  Our primary goal 


through TA is to help employers and businesses stay in compliance with the law and 


prevent costly litigation.  When the law is known and followed in the first place, it‟s a 


win for all Oregonians. 
 


Throughout the year, TA provides a variety of services to support Oregon employers.  


These services are funded almost entirely through the sales of publications like this one 


and attendance at public seminars on various employment law topics.  Customized, on-


site seminars for employers are also an important part of TA‟s work.  Through your 


support, TA continues to answer 15,000 to 20,000 employer questions via phone and 


e-mail, conduct more than 130 public and private seminars, and produce a high-quality, 


two-day law conference each year.  


 


I hope you find this book to be a helpful tool for understanding and complying with state 


and federal employment laws.  Any feedback you may have should be directed to TA, 


and be sure to visit www.oregon.gov/boli/ta  to learn more about the resources and 


services that TA has to offer. 
 


Please do not hesitate to contact our offices if you have questions or thoughts to share. 
 


Sincerely, 


 


 
Brad Avakian, Commissioner 


Oregon Bureau of Labor and Industries 


 



http://www.oregon.gov/boli/ta
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A WORD FROM BOLI TECHNICAL ASSISTANCE … 
 


Thank you for purchasing this book!  Proceeds from the sale of this handbook support 


the Technical Assistance for Employers Program (TA), a self-supporting program that 


receives little taxpayer funding.   


 


As an independent unit within the Bureau of Labor and Industries, TA is dedicated to 


providing the resources, information and training employers need to comply with state 


and federal labor and employment laws.   


 


TA offers a number of free and low-cost resources for Oregon employers, including fact 


sheets, employer advice columns, required workplace posters, and personal assistance by 


telephone and email.  Our informative and practical handbook series is currently 


available for purchase through our website and includes topics like:  


 


 Civil Rights Laws;  


 Family and Medical Leave Laws in Oregon; 


 Wage and Hour Laws; 


 Child Labor Laws; 


 Employee Classification & Wage and Hour Exemptions; 


 Documentation Disciple and Discharge; and 


 Policy Writing Guidelines. 


  


You can access the seminar descriptions, schedules and registration information for all of 


our public training sessions online, as well as information about arranging an on-site, 


customized seminar for your staff.   


 


To contact us, feel free to visit our website at www.oregon.gov/boli/ta or call our 


Employer Assistance line at 971-673-0824. 


 


Technical Assistance for Employers 


Bureau of Labor and Industries 


800 NE Oregon Street, Suite 1045 


Portland, OR 97232 


971-673-0824 


www.oregon.gov/boli/ta 



http://www.oregon.gov/BOLI/TA

http://www.oregon.gov/boli/ta
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CONTACTING BOLI 
 


The mission of the Bureau of Labor and Industries is to protect employment rights, 


advance employment opportunities, and protect access to housing and public 


accommodations free from discrimination. 


 


The four principal duties of the Bureau of Labor and Industries are to:  


(1)  Protect the rights of workers and citizens to equal, non-discriminatory treatment 


through the enforcement of anti-discrimination laws that apply to workplaces, 


housing and public accommodations;  


(2)  Encourage and enforce compliance with state laws relating to wages, hours, terms 


and conditions of employment;  


(3)  Educate and train employers to understand and comply with both wage and hour 


and civil rights law; and 


(4)  Promote the development of a highly skilled, competitive workforce in Oregon 


through the apprenticeship program and through partnerships with government, 


labor, business, and educational institutions. 


 


If you have questions or concerns regarding any of these areas, please feel free to contact 


us!  


 


OFFICE ADDRESS PHONE 


PORTLAND 
800 NE Oregon St., Suite 1045 


Portland 97232 


971-673-0761 


Ore.  TTY Relay: 711- 


Fax: 971-673-0762 


BEND 


Apprenticeship Division 


ONLY 


1645 NE Forbes Rd, Suite 106 


Bend, OR 97701 
541-322-2435 


EUGENE 


1400 Executive Pkwy 


Suite 200 


Eugene, OR 97401 


541-686-7623 


MEDFORD  


Apprenticeship Division 


ONLY 


119 N Oakdale Ave 


Medford, OR 97501 
541-776-6270 


SALEM 


3865 Wolverine Ave NE 


Building E, Suite 1 


Salem, OR 97305-1268 


503-378-3292 


www.oregon.gov/boli 
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ABOUT THIS HANDBOOK 
 


TA has produced Legal Hiring Practices, A Handbook for Oregon Employers as a 


general summary and teaching guide.   


 


The purpose of this handbook is to help employers understand the basics of the hiring 


process and how to move through that process without creating unnecessary exposure to 


legal complaints, including claims of unlawful discrimination, negligent hiring or 


invasion of privacy. 


 


Several sections of this handbook contain answers to commonly asked questions, best 


practice tips, updates, sample forms and checklists in order to illustrate the application of 


legal hiring practices.  Please keep in mind, however, that this handbook is not intended 


as legal advice regarding any particular situation.  Those seeking legal advice should 


contact an attorney.  It is always prudent to have an attorney review a draft of new 


policies or procedures to ensure compliance within a particular workplace and industry.   


 


Index of Sample Forms Language 
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Legal Hiring Practices 


“I hire people brighter than me and then I get out of their way” 


 


- Bill Gates 


 


ew decisions have a greater impact on the long-term success (or failure) of a 


business than those that have to do with selecting the right person for the job.   


 


While no applicant is a perfect fit, the right person will bring certain minimum 


qualifications to the position, such as: 


 The knowledge, skills and abilities necessary to hit the ground running,  


 People skills necessary to interface with your organization and clientele, and  


 Motivation to begin making a valuable contribution without constant supervision. 


 


Of course, finding that person consumes time, energy, and resources.  In addition, legal 


requirements place a number of restrictions on how potential employers go about 


advertising positions, soliciting applications, interviewing candidates and conducting 


background checks.  A misstep here can create room for a potential complaint or lawsuit 


around issues like employment discrimination, negligent hiring or invasion of privacy. 


 


The aim of Legal Hiring Practices is to assist employers to safely navigate the potential 


minefield of bringing on an employee.  Along the way, this handbook provides helpful 


guidance, tips and resources on every aspect of the hiring decision, ranging from creating 


a position description all the way through to conducting a successful new-hire 


orientation.  At the heart of Legal Hiring Practices, however, is the idea that creating and 


following a set of consistently applied legal hiring procedures is the key to:  


 Identifying the right person for the job;  


 Creating a fair and consist opportunity for a successful employment relationship; 


and 


 Steering clear of potential legal pitfalls.  


 


Discrimination in hiring 
By far the widest of potential legal pitfalls within the hiring process facing employers is 


liability for discrimination.  Employers are generally aware that discrimination in hiring 


decisions based on factors like race, gender or color is unlawful, but state and federal 


civil rights laws also protect a host of other factors or “classifications.”  Treating an 


employee (or a potential employee) differently because he or she fits into one or more of 


these protected classifications will usually result in a violation of civil rights laws and 


potential liability for the employer. Although it would be odd indeed to see an employer 
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advertise for “white help only” these days, it remains routine to hear of employers that do 


not want to hire a pregnant woman or a laid off 58-year old worker.  


 


The chart on the following page summarizes the protected classifications set out under 


state and federal civil rights laws.  A complete discussion on working with protected 


classes is also available in the 2012 edition of BOLI‟s Civil Rights Laws, A Handbook for 


Oregon Employers. 


 


Disparate impact in hiring 
In addition to the range of classifications protected by civil rights laws and the legal risk 


of intentional discrimination, employers also need to be aware of the impact (even if 


unintentional) that their hiring practices have on protected classifications.  In other 


words, hiring practices that seem neutral, but result in fewer opportunities for members 


of a protected class may be deemed discriminatory in that they have “disparate” or 


“adverse” impact on one or more protected class.  


 


Elements of the hiring process 
In order to identify the best qualified job candidate for a particular position and avoid 


running afoul of applicable employment laws, employers should consistently proceed 


through a hiring process that includes some form of each of the following elements: 


 Job analysis; 


 Written position description; 


 Recruitment; 


 Applications; 


 Interviews; 


 Background checks and references; and 


 Orientation. 


 


The structure of Legal Hiring Practices from this point forward is built around unpacking 


each of these elements as well as highlighting considerations for minimizing the risk of 


legal claims. 
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A Summary of Protected Classifications 


 
FEDERAL LAW OREGON LAW 


TITLE VII OF CIVIL RIGHTS ACT OF 1964 
Federal laws apply when an employer has 15 or more 
employees (except where noted) 


OREGON REVISED STATUTES CHAPTER 659A 
State laws apply when an employer has 1 or more 
employees (except where noted) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class 
Genetic Information (under Genetic Information  
Nondiscrimination Act) 


Race 
Color 
National Origin 
Sex (includes pregnancy-related conditions) 
Religion 
Retaliation  
Association with Protected Class  
Prohibition on Genetic Screening and Brain-wave  
Testing 


AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967 OREGON REVISED STATUTES CHAPTER 659A 
Age  (40 and older in companies with 20+  
employees)  


Age (18 and older) 


Uniformed Services Employment and Reemployment 
Rights Act of 1994 and the Vietnam Era Veterans 
Readjustment Assistance Act of 1974 (all employers) 


Members of the Uniformed Services (ORS 659A.082) 
Taking leave to Serve in State-organized Militia (ORS 
 399.065) 


Veteran Status 
Leave to Serve in the Military  
Veterans Preference in Hiring and Promotion (Public 
Employers)  


Veteran Status 
Leave to Serve in State-organized Militia 
Veterans’ Preference in Hiring and Promotion (Public 
Employers) 


AMERICANS WITH DISABILITIES ACT OF 1990 OREGON REVISED STATUTES CHAPTER 659A 
Physical or Mental Disability  Physical or Mental Disability (in companies with 6+  


employees) 


Family and Medical Leave  Act of 1993 (in companies 
with 50+ employees) 


Oregon Family Leave Act (in companies with 25+ 
employees) 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy-related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child) 


 Parental leave for birth or placement of 
newborn, adopted or newly-placed foster child 


 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy-related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child, parent-in-law, 
grandparent, grandchild, same-sex domestic 
partner and parent or child of same-sex 
domestic partner) 


 Parental leave for birth or placement of 
newborn, adopted or newly-placed foster child 


 Non-serious health condition of a child 
requiring home care 


Leave by Spouse, Son, Daughter or Parent of a Covered 
Military Service Member on active duty or call to active 
duty status for a qualifying exigency  


Leave by Spouse or Same-sex Domestic Partner of 
Member of the Armed Forces prior to or during leave 
from deployment (under the Oregon Military Family 
Leave Act, ORS 659A.090 to 659A.099 in companies 
with 25+ employees) 


Leave by Parent, Spouse or Child of  Next of Kin to care 
for a seriously ill or injured service member or veteran 
(26 weeks) 
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ADDITIONAL CLASSES PROTECTED BY OREGON LAW 


OREGON REVISED STATUTES CHAPTER 659A  (Except where noted, laws apply when an employer has 1 or more 
employees) 


Access to Employer-owned Housing 
Credit Records or Credit History 
Expunged Juvenile Record  
Injured Workers (in companies with 6+ employees) 
Lawful Use of Tobacco Products on off-duty hours 
Leave to Donate Bone Marrow 
Leave to Serve in the State Legislature (ORS 171.120-125) 
Limits on Breathalyzer and Blood Alcohol Testing  
Marital Status 
Medical Release as a Condition of Continued Employment 
Opposition to Health or Safety Conditions (ORS 654.062(5)(a)) 
Prohibition on Employer Requiring Medical Release unless Employer pays out-of-pocket costs (ORS 659A.306) 
Prohibition on Polygraph Exams  
Family Relationship 
Right to File a Lawsuit, Testify in Criminal or Civil Proceedings or Report Criminal Activities 
Right to Report Health Care Violations 
Right to Testify at Employment Division Hearings 
Right to Testify Before the State Legislature 
Sexual Orientation and Gender Identity 
Victims of Domestic Violence,  Harassment, Sexual Assault or Stalking, including Leave Provisions 
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Job Analysis 


Among the elements of a solid legal hiring process, pre-hire job analysis is probably the 


most frequently neglected.   


 


Most employers tend to look for an employee only after a previous employee leaves or 


when it becomes impossible to move forward without another “hand on deck”.  Too 


often, however, this pressure leads busy employers to simply dust off a previous job 


description and hire someone for the same position as the last time around.  Instead, 


employers should give careful consideration to identifying the specific business needs 


they assume a new hire will be able to meet – before moving forward with the hiring 


process.   


 


Employment is a relationship, and like any relationship, an employment relationship can 


get “complicated.”  Unmet expectations around issues like performance measures, 


promotional opportunities, job competencies, attendance requirements, compensation, 


benefits, and any number of other items have the potential to poison an employment 


relationship.  


 


Employers that begin the hiring process by identifying and clearly articulating their needs 


and expectations will be able to use that information to narrow down the pool of 


individuals who are most likely to be a good fit for a particular position and for the 


company in general. By the same token, a hiring process that attempts to elicit and clarify 


the needs and expectations of potential job candidates up front can help to head off high 


turnover due to job dissatisfaction down the road. 


 


By separating out business needs from a given position or title (or the afterimage of the 


departing employee) it may become clear that hiring a replacement, or adding another 


person to perform a job others are already doing would not be the best option for meeting 


those business needs.  For example: 


 Does a vacancy really need to be filled?   


 Could the tasks at issue be performed more efficiently if they were redistributed 


among existing staff?   


 Do the tasks make up a discrete process that could be contracted out?   


 Is the need temporary or routine?   


 If not routine, could a temporary employee take on enough of the routine tasks to 


free up a more experienced employee? 
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 INDEPENDENT CONTRACTORS 


AN EMPLOYEE BY ANY OTHER NAME IS STILL AN 


EMPLOYEE! 


 


  


QUESTION: We need another hand on deck, but with the added cost of 


employment taxes, insurance, recordkeeping requirements . . . couldn't I just 


hire someone on a 1099 as a contractor? 


 


ANSWER: It is true that many of the legal obligations placed on employers do not 


apply to their business relationships with independent contractors.  Unfortunately, 


businesses and workers alike too often fail to recognize that under Oregon law, 


there are specific legal criteria that distinguish an “independent contractor” from 


an “employee.”  Confusing these two working relationships can result in the 


misclassification of workers – and some very expensive consequences! 


 


Beyond claims for unpaid wages, overtime, penalties and interest, businesses that 


engage workers as “independent contractors” (who do not meet the specific 


requirements of the law) also risk liability for unpaid back taxes and unpaid 


insurance premiums.  In addition, businesses may be responsible for workers‟ 


compensation claims and liability for employee benefits or negligent acts of the 


worker. 


 


So what separates an employee from an independent contractor?  In general, a 


worker who provides services for remuneration is generally considered an 


employee by the courts and state regulatory agencies - unless that worker also 


meets the criteria required of an independent contractor. 


 


In making classification determinations, both the courts and regulatory agencies 


(including BOLI) apply certain criteria to the facts of each case to determine: 


1. Whether the worker in question is free from direction and control; and 


usually,  


2. Whether the worker is, as a matter of economic reality, independent of 


the business to which services are being provided, i.e., whether the 


worker is in business for himself or herself.  


 


If these requirements are not met, it is a safe bet that the worker in question will be 


considered an employee, regardless of how the relationship is characterized on 


paper, on tax forms, or by the parties involved. 


 


For more information, including the specific criteria used by state enforcement 


agencies, be sure to check out BOLI‟s 2012 edition of Employee Classification & 


Wage and Hour Exemptions, A Handbook for Employers. 
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If bringing on another employee is the best option, the process of carefully defining 


specific business needs, that is to say doing a “job analysis,” will set out the fundamental 


reasons why a given position should exist within the organization.   


 


A pre-hire job analysis seeks to answer at least three questions: 


1. What are the production and/or managerial business needs facing the company? 


2. Would an additional employee be the best way to meet those needs? 


3. If so, what are the essential job functions an employee would need to fill in order 


to meet those needs? 


 


The answers to these questions can come from a number of places: 


 Direct observation of current work flow or operations.  Where are the 


bottlenecks?  Is the bottleneck due to insufficient machinery or physical plant 


limitations, a shortage of operators, or perhaps, a lack of expertise among the 


current staff?   


 Existing employees. Long term front line employees can often provide the 


historical reasoning behind why things have been done in a given way in the past 


and they tend to have excellent ideas for how work processes could be improved. 


 Past position descriptions. There is no reason to reinvent the wheel so long as 


“the way it‟s always been” is not mistaken for “the way it has to be” going 


forward. 


 Exit interviews with departing employees.  


 Management personnel. Because they are responsible for handling human 


resources in order to best meet the company‟s business goals or legal obligations, 


management staff will obviously have a critical perspective on the need for 


additional staff.  They will also have input on the types of knowledge, skills and 


abilities those new employees will need to bring with them in order to best meet 


the obligations of an ever-changing business climate.  


 


While no law requires that employers carry out a pre-hire job analysis, it does make good 


sense.  A thorough job analysis will not only ensure that the decision to hire a new 


employee is the best option for the organization, but it will also provide the information 


needed to create a solid written position description.  
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Written Position Description 


A thorough job analysis should articulate the essential job functions of an existing or 


potential position within the company, and ideally, it will also identify the knowledge, 


skills and abilities necessary to successfully perform the job.  


 


A position description builds upon the job analysis by setting out in written form the 


essential job functions as well as the duties and responsibilities of the position in specific 


terms. In addition to describing essential job functions, a good job description should 


define the specific knowledge, skills and experience that are necessary to perform those 


essential job functions.  These requirements in turn become the objective job 


qualification standards for the position.   


 


A word on “essential job functions” and position descriptions 


 


Oregon disability law and the federal Americans with Disabilities Act (ADA), as 


amended by the ADA Amendments Act, prohibit discrimination against a qualified 


individual on the basis of disability.  The term “qualified individual” means an individual 


who, with or without reasonable accommodation, can perform the essential functions of 


the position.
1
   


 


If the position description is to be used as evidence of which functions of the position are 


essential (and which are not), an employer must have an established position description 


(including essential job functions) in writing before having advertised the position or 


interviewing applicants.  As a practical matter, employers will need a list of essential job 


functions handy in order to ask applicants whether they would be able to perform the job, 


with or without reasonable accommodations.  


 


Factors to consider in determining whether a function is essential to the job include: 


 Does the position exist to perform that function? 


 Are other employees available to perform the function (can the function be 


distributed among other employees)? 


 What degree of skill or expertise is required to perform the function? 
 


Under OAR 839-006-0205(4), “Essential functions” are the fundamental duties of a 


                                                 
1
 An individual is “qualified” for a position if the individual, with or without reasonable accommodation, 


can perform the “essential functions” of the position.  For the purpose of determining the essential 


functions of the position, due consideration shall be given to the employer‟s determination as to the 


essential functions of a position. If an employer has prepared a written description before advertising or 


interviewing applicants for a job, the position description shall be considered evidence of the essential 


functions of the job.  See ORS 659A.115. 
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position an individual with a disability holds or desires. A job function may be essential 


for any of several reasons, including but not limited to, the following:  


1. The position exists to perform that function;  


2. A limited number of employees is available to carry out the essential function;  


3. The function is highly specialized so that the position incumbent was hired for 


the expertise or ability required to perform the function.  


 


Evidence of whether a particular function is essential includes but is not limited to:  


1. The amount of time spent performing the function;  


2. The consequences of not performing the function;  


3. The terms of a collective bargaining agreement;  


4. The work experience of past incumbents in the job; and  


5. The current work experience of incumbents in similar jobs.  


 


 


 


Job qualifications 
Employers may establish any qualification requirement for a position, as long as such 


requirements are job-related and consistent with business needs. For example, an 


employer could require that a typist be capable of typing 65 words per minute, or that a 


stevedore be able to move 50 pounds from the dock to a truck throughout an eight-hour 


shift. 


 


It is important to identify the job requirements in clear and detailed terms. One method of 


establishing job qualifications is to list job duties and skills needed to perform those 


duties  


 


For example: 


 


Essential job function 
Knowledge, skill or ability 


required 


Provide customer service 


Ability to operate a 20-line 


switchboard. Ability to explain 


complicated sales information. Good 


interpersonal communication skills. 


Process purchase orders 


Ability to read and write. Basic math 


skills. Ability to use a word 


processor, calculator, copier and 


other standard office equipment. 
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Essential job function 
Knowledge, skill or ability 


required 


Establish and maintain filing systems 


Ability to organize, file and maintain 


records, files and reports and other 


correspondence in a confidential 


manner. 


 


 


Job-related qualification standards may be established in any of the following areas: 


 Education 


 Work experience 


 Knowledge 


 Skills 


 Physical and mental standards 


 Personal qualities 


 Certificates or licenses. 


 


The points to keep in mind here, however, are that such qualifications should be (1) 


directly related to and necessary for the job and (2) tested to see whether they tend to 


screen out or exclude members of protected classes at a higher rate than the general 


population. 


  


Case in point:  In Griggs v. Duke Power Co., the employer required a high school 


diploma as a qualification standard for employment. Griggs, a minority, was denied 


employment because he lacked the necessary high school diploma.  The courts held that 


requiring a high school diploma excludes more minority applicants than white applicants, 


and that the employer failed to demonstrate that a high school diploma was necessary for 


successful job performance. Griggs v. Duke Power Co., U.S. Sup. Ct. 3 FEP 175 (1971). 


 


The take away:  If a neutral job-related qualification adversely affects a protected class, 


there must be an established business necessity for the standard. A qualification standard 


is not considered a business necessity if it can be demonstrated that employees who do 


not meet the standard have been performing the job successfully. 
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A word on “Bona Fide Occupational Qualifications” 


 


Discrimination is not unlawful if it is based on a bona fide occupational qualification 


(BFOQ), as provided in ORS 659A.030(1)(a). Against the claim that a BFOQ is 


discriminatory, however, an employer must show that the BFOQ is reasonably necessary 


to the normal operation of the business. In addition, the employer must also show:  


1. A factual basis exists for believing that all or substantially all individuals in the 


protected class adversely affected by the BFOQ would be unable to perform 


safely and efficiently the tasks required in the job; or  


2. It is impossible or highly impractical to screen applicants on an individual basis.  


 


In plain language, a legitimate BFOQ is a requirement that is essential to the job.  To use 


a BFOQ exception to the rule against discrimination, an employer must be able to prove 


that no member outside the desired group could perform the job.  A simple example 


would be a bar tender job that requires the individual be at least 21 years old. 


 


An employer may NOT claim a BFOQ for such reasons as: customer, co-worker or 


employer preference; stereotypes or assumed characteristics of a protected class. OAR 


839-005-0013 


 


 


 


Drafting the position description 
In drafting the written position description, employers should focus the document on the 


positions, primary purpose and major duties, including a listing of both essential and non-


essential functions, as well as working conditions. 


 


Position descriptions should be drafted in terms of the results to be achieved, not how the 


task is performed, so the position description should only include factors necessary for 


the successful performance of the job. 


 


For example, the written position description will likely include the following items, 


among others: 


 Position title 


 Department 


 Title of direct supervisor 


 Employment status (exempt or non-


exempt) 


 Essential functions 


 General description of the position  


 Work location, Shift 


 Working conditions 


 Physical activity level  


 Knowledge, skills and abilities 


required  


 Equipment used 


 Revision date of the description 
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Practice Tips: Review the draft position description with other stakeholders in the 


organization before moving forward to a final draft. 


 Conduct interviews with workers currently performing similar positions to 


determine whether the description accurately reflects the functions of that job. 


 Ensure that the position description matches the expectations supervisors will 


have for the successful candidate by getting their feedback as well.  Emphasize 


the importance of flagging any expectation for the position that does not actually 


appear in the description. 
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Sample Job Description 


 


 


 


Company Name: ABC Company Work Location: Portland HQ 


Department: Human Resources Reports to: HR Director 


Job Title: Personnel Specialist Exempt 


classification: 


Non-Exempt      


Employment 


Status: 


Regular Shift:  8 am to 5 pm 


 


General Description: This position provides direct support and service to the Human 


Resources department on matters relating to recruiting, hiring, selection and training 


employees. Also acts as a resource to managers and employees, helping them to operate 


with the greatest flexibility within the framework of personnel policies, rules and the law. 


 


Knowledge, skills and abilities required: Excellent oral and written communication 


skills. Good working knowledge of state and federal employment laws, and current 


human resources theory, research and practices.  Skill in using word processing and 


spreadsheet computer programs. 


 


Essential Functions:  Responds to inquiries from employees and the public with regard 


to job openings, the application and recruitment process, and all other factors included 


with appointment and promotion within the company. 


 Prepares all recruitment announcements. Ensures appropriate postings are 


complete. 


 Prescreens candidates and schedules interviews. 


 Conducts reference checking. 


 Acts as the records manager in overseeing the processing, retention, purging, and 


confidentiality of all the official personnel files. 


 Interprets personnel rules, policies and procedures to all levels of staff. 


 Conducts or assists in research and statistical studies regarding all phases of 


personnel operation; i.e., layoff, procedures, training, turnover, etc. 


 Performs other duties and projects as assigned. 


 


Working Conditions:  General office environment. Spends at least 50 percent of time 


working at a PC terminal; 2-3 hours of phone work per day.  One day of travel per month 


to field offices in neighboring counties. 


 


Equipment Used: PC, CRT, calculator, and other standard office equipment for 


recording, storing and presenting information. 







Legal Hiring Practices 


 


 15 


 


A word on exempt employment status 


 


The review of business needs and the ways in which a potential new hire would be able 


to meet those needs (undertaken as part of the job analysis described above) will also 


impact the nature of the position as “exempt” or “non-exempt.” The terms exempt and 


non-exempt are a kind of shorthand for employers that refer to whether the minimum 


wage, overtime or recordkeeping requirements of wage and hour laws apply to a given 


position.   


 


Employers determining whether a position is exempt from wage and hour requirements 


should keep the following basic points in mind: 


 Not all exemptions are created equal.  Some exemptions apply to minimum 


wage and overtime and others apply only to overtime. 


 Employers claiming an exemption are responsible to ensure that the work of 


the position in question fits “plainly and unmistakably” within the criteria for a 


specific exemption.  For example, many employers mistakenly assume that the 


payment of a salary automatically creates an exemption.  While there are specific 


exemptions for individuals who are paid on a salary basis and who meet a specific 


job duties test, payment of a salary alone does not qualify the employee for the 


exemption. 


 Most employers are subject to both state and federal wage and hour laws.  


While these laws are often similar, they are not identical.  A given position may 


be exempt under state or federal law but ineligible for the exemption under the 


other law. 


 


 


 


Position description maintenance 
Once established, position descriptions provide one of the objective bases for 


performance evaluation of the successful candidate, documentation of essential job 


functions, and support for classification determinations.  


 


As job duties and responsibilities of the position evolve, the job description should be 


revised and updated, ideally on a set schedule and at least each time it is used for a new 


round if hiring. 
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Recruitment 


Having established a detailed position description, crafting job announcements should be 


as simple as repackaging the essential job functions and required knowledge skills and 


abilities into an attractive package.  That said, it is critical just here, when employers are 


set to go public with a position, that they make sure their recruitment program and job 


advertisements do not create any inadvertent violations of employment law. 


 


Job advertisements 
Job advertisements should describe the job and include essential job functions.  They 


should include only Bona Fide Occupational Requirements, i.e., requirements or 


qualifications necessary to do the job, and they should list the minimum requirements – 


education, licenses, certification, experience, etc. 


 


The advertisement should NOT include any potentially discriminatory language.  In fact 


it may also be wise to include an EEO statement, e.g., “XYZ Company is an equal 


opportunity employer,” or “ABC Company does not discriminate on the basis of race, 


religion, color, sex, age, national origin, disability, veteran status, or any other 


classification protected by law.” 


 


The job advertisement should provide applicants with ample notice if pre-employment 


drug testing is required and whether the hiring process will include credit or criminal 


background checks (assuming those checks can be lawfully made, see below). 


 


Of course, the advertisement should also include instructions for how to apply and a 


closing date for applications, if applicable. 


 


Job advertisement checklist 
Does the advertisement include the following basic elements? 


 Job title 


 Essential job functions  


 Experience needed 


 Educational requirements 


 Special skills needed 


 Special job requirements / working conditions 


 Salary information, if appropriate 


 EEO statement 
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 Application instructions  


 


 


When writing advertisements, employers should avoid language that directly or indirectly 


expresses any limitation or preference on the basis of protected class status unless such 


preference related to a BFOQ.   


 


Keep in mind that an employer may NOT claim a BFOQ for such reasons as: customer, 


co-worker or employer preference; stereotypes or assumed characteristics of a protected 


class. OAR 839-005-0013.  For example, avoid language that denotes one sex, such as 


“Strong man wanted” or “Girl Friday needed.” 


 


Job advertisement don’ts 


 “One girl office” 


 “Strong guy” 


 “Prefer single (married, older, mature, etc.)” 


 “No accent” 


 “Must speak English” 


 “Will train bright young graduate” 


 “Junior position” 


 


Review draft advertisements to ensure that they use neutral, non-gendered terms to 


specify job titles.  All information should relate to the skills, education and experience 


necessary for successful job performance.   


 


Employers need to keep copies of the all advertisements used for a recruitment for one 


year. 


 


Employers should consider advertising in a variety of publications/websites to help 


ensure that the information will reach a representative population base. 


 


Recruitment methods 
An effective recruitment program aims to attract qualified applicants for current and 


future positions.  State and federal laws do not require employers to establish any 


particular method to recruit employees.  Several methods are available, each potentially 


resulting in a different outcome. 


 


Naturally, the larger the pool of applicants, the more likely a qualified candidate will be 


found.  The size of the applicant pool necessary may be determined by the type of job.   


Although several methods of recruitment are available, again it is important to avoid 


using any method that results in a discriminatory outcome. 
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Practice tips: 


 Review all aspects of the recruiting process to determine if methods used have the 


effect of screen out protected classes. 


 Audit the current workforce to determine if its composition is representative of 


the population. 


 Conduct periodic reviews of recruiting methods to make sure they are in 


compliance with state and federal laws. 


 


Legal hiring practice update:   


As a result of SB 1548 (2012) employers are prohibiting from publishing job 


advertisements which requirement current employment as a condition of 


consideration.  The new law does, however, provide an exception for 


recruitments limited to current employees of the employer. 


 


Word-of-mouth recruitment/employee referrals 


Recruiting by “word-of-mouth” can produce a pool of highly desirable job candidates in 


that it typically takes advantage of a network of people with some knowledge of the 


hiring organization, its culture and perhaps, the position itself.  A solid recommendation 


from a trusted source with knowledge of the candidate and the job can be invaluable.  


 


Of course, there is also the potential for referrals of friends and family that really do not 


have the knowledge, skills and abilities needed to do the job well.  


 


More troubling, however, is that when “word-of-mouth recruitment is used exclusively, it 


may create a perception of discrimination. This is especially true if protected classes are 


underrepresented in the referring group or there has been historical exclusion of protected 


classes.  The makeup of the workforce and the method for disseminating job 


opportunities can be key factors in defending legal challenges regarding recruitment 


methods.  In the end, it may be best to avoid using exclusively work-of-mouth or 


employee referral as a recruitment method.  (See Gaines v. Boston Herald, Inc., 20 F. 


Supp. 91 (1998); Franks v. Bowman Transportation Co., 495 F2d 398 (1974). 
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 NEOPOTISM 


IT‟S NOT AGAINST THE LAW TO HIRE FRIENDS OR 


RELATIVES. 


 


  


QUESTION: We have two new openings at our company, one for a supervisor 


and one for a production worker. We’ve neither advertised nor recruited for 


either position, but we already know whom we’d like to hire. John, currently our 


foreman, does a great job, and we’d like to promote him to the supervisory 


position. John referred his nephew Eric to us, and after talking with Eric, we 


think he’d be perfect for the production job.  


 


Can we go ahead and place these two people in these jobs? There’s 


disagreement among our management members as to whether we’re required to 


first post the jobs internally or advertise in the newspaper. 


 


ANSWER:  So long as you‟re not discriminating and not violating an employment 


contract or your own company policies, you can certainly hire John and Eric. In 


general, there‟s no legal obligation for you to advertise, post, or recruit for any 


particular job opening. However, if you always hire employees in this fashion, you 


may be susceptible to claims of discrimination and unlawful hiring practices. 


 


Some of your managers may have worked for a unionized employer. Often, a 


collective bargaining agreement will require internal posting of job vacancies for a 


specific time period to allow interested employees to bid on available jobs. Also, 


employment contracts may give employees seniority rights when jobs become 


available. Of course, if you have such a contract, you must comply with those 


requirements, or you risk grievances and breach of contract claims. 


 


On the other hand, if you‟re an at-will employer (as are most employers in 


Oregon), you‟re free to determine how and when you advertise job vacancies. 


Employment laws don‟t prohibit you from promoting an individual internally and 


don‟t prohibit you from hiring an individual who heard about the job by word of 


mouth.  


 


Your current employees may have friends or relatives who are very qualified for 


positions with your company, and referrals from your existing staff can be a great 


way to recruit. Although your company may have policies on nepotism, it‟s not 


against the law to hire friends or relatives. In fact, under Oregon civil rights laws, 


it‟s illegal to refuse to hire an applicant simply because the applicant is related to a 


current or former employee. Your company can legally refuse to employ family 


members, but only when one individual would be in a supervisory-subordinate 


relationship with his or her relative. 
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Even though employment laws don‟t require any specific recruitment methods, all 


methods used by employers may be subject to legal scrutiny. There‟s a danger in 


always hiring employees the way you‟re planning to hire John and Eric. If you 


continue to hire just by word of mouth, or you continue to hire friends and 


relatives of employees, you‟re likely to wind up with an imbalanced workforce -- 


for instance, a workforce made up primarily of white males in their 30‟s. And you 


could later face claims by women or minorities that your hiring practices were 


discriminatory, since these protected groups were adversely impacted and didn‟t 


have a fair opportunity to apply for openings with your company. 


 


Therefore, you should check for imbalances in your workforce and in the pool of 


applicants that you attract. Be prepared to show that your recruiting methods are 


generally designed to reach all qualified people in the local population. It‟s a good 


idea, at least some of the time, to increase the scope of your recruitment. Consider 


advertising on the internet, in newspapers with broad circulation, in community 


service radio and TV announcements, with the Oregon Employment Department, 


or with agencies geared towards women and minorities. 


 


 


Employment agencies 


Employment agencies are a resource for recruiting qualified applicants; however, 


employers may still be legally responsible for unlawful hiring practices of any outside 


agency used.  


 


“It is an unlawful employment practice… 


For an employment agency, because of an individual‟s race, color, religion, 


sex, sexual orientation, national origin, marital status or age if the individual is 


18 years of age or older, or because of the race, color, religion, sex, sexual 


orientation, national origin, marital status or age of any other person with 


whom the individual associates, or because of an individual‟s juvenile record 


that has been expunged pursuant to ORS 419a.260 and 419a.262, to classify or 


refer for employment, or to fail or refuse to refer for employment, or otherwise 


to discriminate against the individual. However, it is not an unlawful 


employment practice for an employment agency to classify or refer for 


employment an individual when the classification or referral results from a 


bona fide occupational qualification reasonably necessary to the normal 


operation of the employer‟s business.”  ORS 659A.030(1)(e). 
  


 


As with direct recruitments, employers should maintain accurate records regarding which 


positions were recruited for by way of employment agencies.  
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Applications 


Job application materials can serve more than one purpose.  To begin with, application 


materials provide potential employees some information about the position and their 


prospective employer.  For example, application forms provide an opportunity to 


communicate the intent to employ “at will,” (meaning the employment relationship may 


be terminated at any time with or without notice for any lawful reason.) 


 


More importantly, however, the job application is an indispensable tool for determining if 


the applicant is qualified for the opening.  At a minimum, a good application form should 


solicit enough basic information to determine whether the applicant is qualified for the 


job – i.e., possesses the minimum knowledge skills and abilities necessary to perform the 


essential job functions. 


 


In seeking information about the applicants, some employers inadvertently ask questions 


that discriminate against qualified candidates in protected groups.  To minimize the 


potential for employment bias liability, application forms should solicit only job-related 


information that directly pertains to the applicant‟s current skills, training and ability to 


perform the job.  Employers should review existing forms and eliminate any questions 


that are not job-related or are personal in nature.  Likewise employers should remove 


questions relating to employees rather than applicants, such as benefits information, 


Social Security number and emergency contacts.  This is information that may be 


collected if and when it becomes necessary (i.e., upon hire). 


 


Equal employment opportunity statements 


While an Equal Employment Opportunity (EEO) statement is not legally required, an 


EEO statement placed on the application does demonstrate a company‟s commitment to 


following applicable civil rights laws.   


 


 


Sample (EEO) statement 


 


 


 


ABC Company is an equal opportunity employer and does not discriminate 


on the basis of race, religion, color, sex, age, national origin, disability, 


veteran status, or any other classification protected by law. 
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“At-will” employment status 


Oregon is an employment at-will state.  In general, this means that an employer can 


terminate an employment relationship at any time for any reason.  Over the years, 


however, there have been a variety of laws and court cases that have placed major 


restrictions on an employer‟s right to terminate employees.  For this reason, employers 


should signal their intention to employ at will as clearly and as often as necessary, 


including before an employment relationship has been forged.  Employers may choose 


for example to clearly state in their recruitment materials or application materials that 


nothing set out there is a contract, that the company reserves its right to employ at-will, 


and that both the employer and employee can terminate the employment relationship at 


any time for any reason.   


 


 


Sample at will employment statement 


 


 


ABC Company is an employment at-will company.  That means that both 


the employer and employee can terminate the employment relationship at 


any time for any reason.   


 


 


A word on arrest and conviction records 


 


There is no state or federal law that clearly prohibits an employer from directly asking 


candidates about arrest and conviction records.  Nevertheless, employers should keep in 


mind that an arrest alone does not necessarily mean that an applicant has committed a 


crime.  The prospective employer should not assume that the applicant committed the 


offense.  Instead, the employer may wish to allow the applicant the opportunity to explain 


the circumstances of the arrest(s) and make its own determination as to whether the 


explanation is reliable. 


 


Even if the employer believes that the applicant did engage in the conduct for which he 


or she was arrested, that information should prevent the individual from obtaining 


employment only to the extent that it renders him or her unfit to perform the duties of the 


position when considering:  


 The nature of the job, 


 The nature and seriousness of the offense, and  


 The length of time since it occurred. 


 


There is some risk for employers that invoke a blanket ban on hiring any individual with 


an arrest or criminal conviction record.  Although such policies are neutral on their face – 


individuals with convictions are not hired regardless of their race or ethnicity for example 
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– the Equal Employment Opportunity Commission (EEOC) has held such policies to be 


discriminatory.  Insofar as the EEOC has found that certain minority groups are 


overrepresented in the criminal justice system, blanket bans on hiring individuals with a 


criminal record could have a disproportionately negative effect on those minority groups. 


 


Be sure to refer to the section below regarding additional requirements pertaining to 


background information (including criminal reports) obtained for an employer by a third 


party consumer reporting agency. 


 


 


 


 STANDARD APPLICATION FORMS 


EMPLOYERS CANNOT ASSUME PRE-PRINTED 


APPLICATION FORMS WON‟T LAND THEM IN HOT WATER! 


 


  


QUESTION: My company uses a standard job application form that was 


obtained at a stationery store several years ago. Among other things, the form 


asks the applicant to indicate if he or she is in “good health” and if he or she is 


a U.S. citizen. Are these kinds of pre-employment questions still permitted? 


 


ANSWER: No. The federal Americans with Disabilities Act (ADA) and Oregon 


disability statutes prohibit medical inquiries on a job application, in a job 


interview, or in a reference check. An employer may ask whether the applicant is 


able to perform the essential functions of a job, either with or without 


accommodation, but may not ask questions likely to elicit information about 


physical or mental conditions, prior back injuries or workers‟ compensation 


claims, prescription medication the applicant may be taking, or general health 


status. 


 


Upon making a job offer, an employer may require the employee to pass a 


physical exam before beginning work, provided that this is required of all 


individuals in that job category and that medical records are kept confidential. 


Medical inquiries of current employees are legal only if job-related and consistent 


with business necessity. 


 


The question about the job applicant‟s citizenship is also improper, leaving your 


employer susceptible to lawsuits for national origin discrimination. One needn‟t be 


a U.S. citizen to work in this country, and the Immigration Reform and Control 


Act (IRCA) makes it illegal to ask applicants about citizenship. However, an 


employer does have a right to advise a job applicant that if hired, he or she will be 


required to complete a Form I-9 to demonstrate eligibility to work and remain in 


the U.S. Even then, it‟s illegal under IRCA for an employer to demand specific 


forms of identification, such as a “green card” or social security card. Instead, the 


employee may choose which documents to present to satisfy the I-9 requirements.  
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As an employer, you should be cautious of “standard” job application forms that 


may be out of date and may include questions that violate Oregon employment 


laws. It‟s a good idea to tailor a job application to your particular workplace and to 


have your employment attorney review the forms you use. 


 


Citizenship 


Employers should not ask (by way of an application or subsequent interview) whether a 


job applicant is a United States citizen.  The Immigration Reform and Control Act of 


1986 (IRCA) makes it illegal for employers to discriminate with respect to hiring, firing, 


or recruitment or referral for a fee, based on an individual‟s citizenship or immigration 


status.  For example, the law prohibits employers from hiring only U.S. citizens or lawful 


permanent residents unless required to do so by law, regulation or government contract; it 


also prohibits employers from preferring to hire temporary visa holders or undocumented 


workers over qualified U.S. citizens or other protected individuals, such as refugees or 


individuals granted asylum. 


 


IRCA requires employers to verify the identity and employment eligibility of all 


employees hired after November 6, 1986, by completing the Employment Eligibility 


Verification (I-9) Form, and reviewing documents showing the employee‟s identity and 


employment authorization. The law prohibits employers from rejecting valid documents 


or insisting on additional documents beyond what is legally required for employment 


eligibility verification (or the Department of Homeland Security (DHS) Form I-9), based 


on an employee‟s citizenship status or national origin. For example, e.g., an employer 


cannot require only individuals the employer perceives as “foreign” to verify their 


employment eligibility or produce specific documents, such as Permanent Resident 


(“green”) cards or Employment Authorization Documents. It is the employee‟s choice 


which of the permitted documents to show for employment eligibility verification. As 


long as the document appears reasonably genuine on its face, and relates to the employee, 


it should be accepted. 


 


Because of potential claims of illegal discrimination, employment eligibility verification 


should be conducted after an offer to hire has been made. Applicants may be informed of 


these requirements in the pre-employment setting by adding the following statement on 


the employment application: 


 


In compliance with federal law, all persons hired will be required to verify 


identity and eligibility to work in the United States and to complete the required 


employment eligibility verification document form upon hire. 


 


Application checklist 
1. Is it tailored to the needs of your company and to the job 


positions for which you are recruiting applicants? 


 


2. Does it include an EEO statement? 
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3. Does it include “at will employment” language? 


 


4. Does it require the applicant to sign a statement affirming the 


accuracy of information provided, and acknowledging that 


inaccurate information could disqualify the applicant or result in 


termination if the applicant is hired? 


 


5. Does it include an authorization allowing you to verify 


information provided and conduct reference checks? 


 


Tips 


 Remove any questions soliciting protected class information 


 


 Review application materials periodically for compliance 


 


 Ensure every applicant completes an application 


 
 


Evaluating applications 
While a particular recruitment may generate only a handful of responses, depending on 


the job market and the type of position advertised, it is not uncommon for employers to 


find themselves inundated with hundreds of responses to a single vacancy.  From a 


practical perspective, therefore, employers ought to evaluate applications as soon they 


come in.   


 


One way to begin the task is to separate applications into one of three categories: 


1. Yes 


2. No 


3. Maybe 


 


The “yes pile” should include those applications that meet each of the required 


qualifications as well as a high level of desired, relevant education and experience.   


 


The “maybe pile” will include those applications that meet minimum qualification 


requirements but lack strong evidence of relevant education or experience.  Whether 


these applications progress to the next step in the hiring process will depend on the 


relative strength of the rest of the applications received.   


 


The “no pile” is reserved for those applications that do not evidence the required 


knowledge, skills and abilities identified in the job description.  The “no pile” is also the 
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final resting place for applications that are incomplete, illegible, wrinkled, coffee stained 


or altered.  Neatness counts.  So does following instructions. An applicant that fails to put 


forth the basic effort to make a good impression at this stage is unlikely to have a better 


follow up act.  Ineligible candidates should receive a courteous but direct form letter 


informing them that their application will not be given further consideration. 


 


 
 


Sample Rejection Letter (Pre-interview) 


 


 


[Date] 


 


Dear ______________: 


 


Thank you for your interest in the ________________ position.  We have 


received a number of impressive applications regarding this position 


 


At this time, ABC Company has elected to pursue other candidates whose 


qualifications most closely matched those required for this position. 


 


While your application was not selected for further consideration, please feel free 


to submit an application in the future regarding any open position for which you 


feel qualified. 


 


Sincerely, 


 


______________ 


HR Director 


 


 


Prompt review of applications can help to keep a daunting task from becoming 


overwhelming.  In addition, a pre-emptive screening for applications that clearly fail to 


meet minimum qualifications can save time that would otherwise be spent responding to 


the inevitable requests from ineligible candidates on the status of their application.  
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A word on veterans’ preference in public employment 


 


Public employers should be aware that in addition to the prohibitions on discrimination in 


employment on the basis of veteran status, Oregon law requires that a preference for 


veterans and certain disabled veterans be applied to any initial application screening.     


 


In addition to this, the 2011 legislative session dramatically changed the landscape for 


public employers hiring or promoting workers into civil service positions by passing 


House Bill (“HB”) 3207 was an effort to assist veterans seeking employment after 


serving in the armed forces by allowing them to demonstrate that they acquired 


“transferrable skills” in the service.  Those skills, obtained through military education or 


experience, substantially relate, directly or indirectly, to the civil service position for 


which the veteran is applying.   The Bill went into effect on January 1, 2012.   


   


HB 3207  provides that when an interview is a component of the selection process for a 


civil service position or eligibility list (ranking eligible candidates through one or more 


tests, after which candidates are considered in ranked order), the public employer must 


interview each veteran: (1) who meets the minimum qualifications and special 


qualifications for the position or eligibility list; and (2) who submits application materials 


that the employer determines show sufficient evidence that the veteran has the 


transferrable skills required or requested by the employer for the position or the 


eligibility list.   


 


This may mean that public employers will be conducting more interviews of qualifying 


veterans, even if those veterans are not near the top of the eligibility list.  However, by 


applying the 5 or 10 point preference to the score of a veteran or disabled veteran, 


respectively, qualifying veterans will move up the list.  There is a narrow exception in the 


bill to the requirement that employers interview qualifying veterans if the hiring is done 


from the eligibility list without further interviews or if an interview is not required to get 


on that eligibility list.  See ORS 408.230 for details. 


 


 


 


Legal pitfalls regarding selection criteria 
 


Under employment discrimination laws, an employer commits an unlawful employment 


practice if it knowingly and purposefully discriminates against an applicant because of 


that applicant‟s membership in a protected class, (unless the employer can show that a 


bona fide occupational qualification or a court-ordered affirmative action plan allows the 


action).  Although it would be odd indeed to see an employer advertise for “white help 


only” these days, it remains routine to hear of employers that do not want to hire a 


pregnant woman or a laid off 58-year old worker.  
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In determining what criteria will be used to select applications for continued 


consideration, employers also need to be careful that their selection criteria do not create 


an unintended “adverse impact” on members of a protected class.  


 


Remember, even where there is be no intent to discriminate, an employer‟s policy, 


written in non-discriminatory terms (facially neutral), may still disproportionately affect 


a protected class adversely.  If the employer‟s standard or policy has the effect of 


screening out members of a protected class at a significantly higher rate than others who 


are not members of the protected class, an “adverse impact” occurs.  In such cases, the 


burden is be on the employer to show that there is a business necessity for such selection 


criteria.  OAR 839-005-0010(2).   


 


EXAMPLE: Consider an employer that requires all employees to be able to lift 50 


pounds.  Since this requirement will likely have an adverse impact on women and some 


people with disabilities, the employer will likely need to establish that this requirement is 


necessary for the operation of the business.  Other examples of adverse impact that would 


require a showing of business necessity include:  


 


 Certain educational requirements; 


 Height and weight requirements; or  


 Language requirements, such as requiring all employees or applicants to speak 


English fluently. 


 


 


The U.S. Supreme Court in Griggs v. Duke Power Co. states, “[G]ood intent or absence 


of discriminatory intent does not redeem employment procedures or testing mechanisms 


that operate as „built-in headwinds‟…Congress directed the thrust of [Title VII] to the 


consequences of employment practices, not simply the motivation.” 


 


The key for employers is to ensure their selection criteria are job related and consistent 


with business necessity.  Employers should also give consideration to any request for 


suitable alternative selection procedures to ensure selection procedures have as little 


adverse impact as possible.  (See Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975). 


 


The EEOC recommends the following “Employer Best Practices for Testing and 


Selection”: 


 


 Employers should administer tests and other selection procedures without 


regard to race, color, national origin, sex, religion, age (40 or older – 18 or older 


under Oregon law), or disability.   


 


 Employers should ensure that employment tests and other selection procedures 


are properly validated for the positions and purposes for which they are used.  


The test or selection procedure must be job-related and its results appropriate 


for the employer‟s purpose.   
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 If a selection procedure screens out a protected group, the employer should 


determine whether there is an equally effective alternative selection procedure 


that has less adverse impact and, if so, adopt the alternative procedure.  For 


example, if the selection procedure is a test, the employer should determine 


whether another test would predict job performance but not disproportionately 


exclude the protected group. 


 


 To ensure that a test or selection procedure remains predictive of success in a 


job, employers should keep abreast of changes in job requirements and should 


update the test specifications or selection procedures accordingly. 


 


 Employers should ensure that tests and selection procedures are not adopted 


casually by managers who know little about these processes.  A test or selection 


procedure can be an effective management tool, but no test or selection 


procedure should be implemented without an understanding of its effectiveness 


and limitations for the organization, its appropriateness for a specific job, and 


whether it can be appropriately administered and scored. 


 


Source:  http://www.eeoc.gov/policy/docs/factemployment_procedures.html 


 


Dealing with unsolicited applications and résumés 
 


Simply ignoring or discarding unsolicited applications is risky; applicants may conclude 


they are being considered for future job openings. 


 


Instead, employers should formulate a plan for responding to all job inquiries. 


 


When unsolicited application materials or a résumé are submitted, employers should 


follow a consistent policy. For example, an employer may send a letter or postcard (with 


or without the submitted materials) advising that unsolicited applications are not 


considered and that the individual should reapply when a job vacancy is advertised. Or, 


an employer may choose to retain the materials for review and advise the individual as to 


the period of time during which the materials will be considered. 


 


In any event, employers should retain any applications or records actually considered for 


a position for one year from the date of the final employment decision. 
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Interviews  


The purpose of interview questions is to elicit relevant information about the applicant‟s 


qualifications and suitability for the job.  A good interview question: 


 Helps the employer determine if the applicant is qualified for the job, 


 Provides a comparative basis determining which applicant is best qualified for the 


job, and  


 Gives employers an opportunity to verify “soft skills.” 


 


Unfortunately, employers often pose interview questions that may expose them to legal 


liability.  Employers should be careful to structure their interview practices in order to 


minimize this risk.  Some of these measures include: 


 Setting aside personal biases, 


 Asking only job-related information, and  


 Asking all applicants the same questions. 


 


A word on inquiries regarding BFOQs  


 


Pre-employment inquiries that adversely impact protected groups at any stage of the 


hiring process are inappropriate unless they are necessary to meet a bona fide 


occupational qualification (BFOQ).  Employers should be aware that they have the 


burden of showing a business necessity for discriminating based on a BFOQ, and BFOQ 


defenses are seldom accepted by the courts.  For BFOQ status, the qualification must be 


necessary for successful job performance and essential to the normal operation of the 


employer‟s business.  


  


For example, although Oregon civil rights law prohibits discrimination in employment on 


the basis of age (beginning at age 18), applicants for a bartender position must meet the 


state‟s minimum age requirement of 21. In this instance being at least 21 is a BFOQ, 


however, prudent employers should phrase a pre-employment inquiry (whether on an 


application or during an interview) as narrowly as possible.  An employer might say, “By 


law, bartenders must meet the state‟s minimum age requirement of 21; could you provide 


documentation that you meet this requirement prior to employment?”  Note that the 


employer has not asked the applicant‟s age at all – only whether the applicant can 


document that he or she can meet the BFOQ. 


 


 


 


Interviews can be broadly divided into two categories: screening interviews (over the 


phone and in-person interviews (by either an individual or a panel of interviewers). 
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An employer should provide reasonable accommodation in the application process for 


applicants with disabilities.  Invitation to interview should contain an invitation to request 


reasonable accommodation, or if not an invitation, at least a statement that the employer 


will make reasonable accommodations in the application process for individuals with 


disabilities. 


 


Screening interviews 
Where a recruitment generates a high volume of applications, employers may find that a 


telephonic screening interview is a good way of narrowing down the field of applicants 


who will be invited for the more time consuming process of an in-person interview. 


 


During a telephone interview, the aim is to identify any “deal breaker” regarding basic 


features of the position or with the applicant‟s qualifications.  Although a telephone 


interview is typically less formal than an in-person variety, an interviewer may still get a 


good sense of the applicant‟s ability to communicate.  A telephone interview is also an 


ideal opportunity to clarify any ambiguous items on the application or résumé such as a 


pattern of frequent job changes or gaps in employment history.  Finally, employers 


should consider discussing the applicant‟s salary requirements; if one side is simply 


outside of the other‟s price range there is little point to continuing the hiring process. 


 


In-person interviews 
Employers should arrange to conduct in-person interviews in a private yet professional 


setting and feel free to establish rapport with a few minutes of small talk (subjects might 


include the weather, traffic, parking, sports, etc.)  


 


Prior to a panel interview, employers should ensure any panelists understand the purpose 


of the interview and their role in the hiring process.  Panelists should be instructed not to 


pose personal questions (unrelated to the essential job functions of the position) or 


questions that may elicit information pertaining to an applicant‟s membership in a 


protected class.  It may be helpful to provide panelists with a copy of the protected 


classes under civil rights law (see the section above on Discrimination in Hiring). 


 


For the interview itself, employers should set out a uniform slate of questions for all 


applicants.   


 


Avoid choosing questions that can be answered with a yes or no.  (“Do you think you can 


do this job?”)  Instead, include open-ended questions designed to allow the applicant to 


elaborate on the answers.  An applicant‟s responses to such questions will provide a 


much better perspective on intangibles like his or her ability to communicate, enthusiasm 


for the position and strength of character than closed-ended questions. 


 


Employers should also consider whether to include behavioral or situation questions. 


Behavioral (or competency-based) questions ask the applicant to describe past 


experiences in which the he or she exercised a work-related competency or skill.  For 
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example, “Can you tell us about a time when you faced competing deadlines and how 


you handled that problem?”  The responses to such questions will help to provide a feel 


for what real world experience the applicant has and how he or she responds under stress.  


Such questions also generate material that the employer can further verify through 


background checks and contact with previous employers or coworkers. 


 


An alternative to the behavioral approach would be to pose hypothetical situations and 


ask the applicant to describe how he or she would respond and why.  This approach may 


be more appropriate where applicants may not have much in the way of prior experience 


(entry level positions).  It also may shed light on the applicant‟s decision making process. 


 


During the interview, interviewers should paraphrase what the applicant is saying, in 


order to ensure accuracy and enhance rapport. For example, an employer might ask,  


“So what you‟re saying is...” or “It sounds like your approach has been....”   


 


Interviewers may also want to probe further where responses are thin or it appears the 


applicant has not understood the question.  The important point to keep in mind is that 


the interview should then return to script and follow the slate of questions set out for each 


candidate. Of course, follow up questions, too, need to steer clear of soliciting any 


information regarding protected class status. 


 


Interviewers should take abbreviated notes during the interview and try to find a balance 


between writing down accurate information and maintaining eye contact. Interviewers 


should record what is said, not their interpretation of an answer. 


 


Interview questions to avoid: 


 What is your age? 


Tip: If it is necessary to verify age for child labor requirements, it is better to ask, 


“Are you 18 or older?” An employer may only inquire about age when the 


employer can show it is a bona fide occupational requirement (“BFOQ”). 


 Where were you born? 


 Are you are a citizen of the United States? 


Tip: Only ask this question if the job requires citizenship. The Immigration 


Reform and Control Act prohibits employers from knowingly hiring illegal aliens. 


The Act also prohibits discrimination on the basis of citizenship. 


 Are you married? Single? Doesn‟t your wife work here? 


 How many children do you have? 


Tip: If you are concerned about attendance or availability for work it is better to 


ask, “Can you meet our attendance standards?” 


 Are you pregnant? 


 What is your religion? 
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Tip: If a work schedule is your real concern, ask if the applicant can work 


specific days.  Employers are required to accommodate workers‟ religious beliefs 


unless to do so creates undue hardship. 


 Have you ever filed a workers‟ compensation claim? 


 Have you ever had back problems? 


Tip: Hiring decisions must be based on an applicant‟s present ability to perform 


the job. 


 Do you have any physical or mental impairments that may affect your 


performance in this position? 


Tip: Employers may ask about the applicant‟s ability to perform the essential 


functions of the job, including whether the applicant can perform the job 


functions with or without reasonable accommodation. 


 Are you taking prescription medication? 


 Have you ever been treated for drug addiction or alcoholism? 


 How many days were you absent from work because of illness last year? 


 Have you been arrested in the last year? 


Tip: Limit questions to arrests that result in convictions.  


 What is your height? Weight?  


Tip: Ask only if a BFOQ.  


 Are you an Olympic athlete?  Have you ever served in the state legislature?  Do 


you have an expunged juvenile record?  Do you ever donate bone marrow?  Do 


you respond to riots or floods as a member of the National Guard? 


Tip:  Limit your interview questions to those which would reasonably elicit 


information regarding your essential job functions. 


 


Appropriate interview questions: 


 Why do you want this position? 


 How are you qualified for this job? 


 Describe your training and experience that will enable you to perform the 


essential functions of this job. 


 What did you like best about your last position? 


 What did you like least about your last position? 


 What was your best accomplishment on your most recent job? 


 Why did you leave your last job? 


 How does this job relate to your career plans? 
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 What research have you done about our organization to prepare for today‟s 


interview? What do you know about our company?  What do you want to know? 


 What qualities would you desire in a manager? 


 How would you describe your management style? 


 Do you prefer working alone or with other people? 


 Can you describe how you handle pressure? Can you provide examples of how 


you‟ve successfully handled high-pressure jobs? 


 Are you able to work overtime? 


 How would you handle the travel requirements of this position? 


 How do you feel about the paperwork associated with this position? 


 What do you expect from this company? 


 Why should I hire you? 


 What will your current supervisor say about your performance when I talk to 


him/her? 


 What was the most important lesson you learned in your last position? 


 If you were starting over at your current position, what would you do differently? 


 


 


 


 THE APPLICANT SAID WHAT?!?  


APPLICANTS THAT VOLUNTEER INFORMATION ABOUT 


PROTECTED CLASSES REQUIRE A READY RESPONSE. 


 


  


QUESTION: I know I’m not supposed to ask job applicants about medical 


conditions or disabilities, but often, the individual volunteers the information. 


Today, in the middle of a job interview, the candidate blurted out that he was 


diabetic and that he hoped that wouldn’t be a problem. How can I legally handle 


this situation? 


 


ANSWER: When a job applicant has an obvious disability or voluntarily discloses 


a disability, the Americans with Disabilities Act regulations permit you to ask only 


limited questions as to what type of accommodation the individual might require 


to perform the job duties.  


 


Since you‟re prohibited from using disability status in making your hiring 


decision, you should not dwell on this area. Your best bet is to tactfully change the 


subject. When an applicant discloses his disability – or marital status, national 


origin, age, or religion, for that matter -- you could say, for example, “We don‟t 
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use that kind of information to evaluate applicants. Let‟s move on and talk more 


about your qualifications and why you feel you‟d be the best candidate for this 


position.” 


 


Evaluating interviewees 
Employers should have some way of rating and evaluating each job candidate‟s 


performance in the interview phase of the hiring process. 


 


A significant advantage of using a standardized slate of questions for interviews is that 


lends itself to an “apples to apples” comparison between job candidates.  One of the most 


common systems has the interviewer or panel of interviewers assign the applicant a score 


(say from 1 to 5) for each question. See Sample Interview Evaluation #1, below. 


 


An alternative way to evaluate interviewees involves setting out each of the essential 


knowledge, skills and abilities required for the position and have the interviewer or the 


panelists assign an overall score for each.  See Sample Interview Evaluation #2, below. 


 


Public employers should be aware that in addition to the prohibitions on discrimination in 


employment on the basis of veteran status, Oregon law requires that a preference for 


veterans and certain disabled veterans be applied to any application examination 


subsequent to the initial application screening.  See ORS 408.230. 
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Sample Interview Evaluation Form #1 


 


 


Candidate Name: ______________________ Interview Date: ________________ 


Position:  ______________________  Interviewer: _________________ 


 


Question Scoring Guide: 


4 = Outstanding Complete articulate response draws upon extensive successful real 


world experience and thoughtful preparation 


3 = Above Average     Complete response demonstrates prior experience and/or awareness of 


issues germane to the ABC Company and the position in particular 


2 = Acceptable     Complete response, lacking anything beyond basic evidence of prior 


experience or awareness of issues germane to the business of ABC 


Company or the position in question 


1 = Unacceptable Incomplete / incoherent response 


_____   1. Why do you want this position? 


_____   2. How are you qualified for this job? 


_____   3. Describe your training and experience that will enable you to perform the 


essential functions of this job. 


_____   4. What did you like best about your last position? 


_____   5. What did you like least about your last position? 


_____   6. What was your best accomplishment on your most recent job? 


_____   7. Why did you leave your last job? 


_____   8. How does this job relate to your career plans? 


_____   9. What research have you done about our organization to prepare for today‟s 


interview? What do you know about our company? 


_____   10. What qualities would you desire in a manager? 


_____   11. How would you describe your management style? 


_____   12. Do you prefer working alone or with other people? 


_____   13. Can you describe how you handle pressure? Can you provide examples of 


how you‟ve successfully handled high-pressure jobs? 


_____   14. Are you able to work overtime? 


_____   15. How would you handle the travel requirements of this position? 


_____   16. How do you feel about the paperwork associated with this position? 


_____   17. What do you expect from this company? 


_____   18. Why should I hire you? 
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Sample Interview Evaluation Form #2 


 


 


Candidate Name: ______________________ Interview Date: ________________ 


Position:  ______________________  Interviewer: _________________ 


 


Question Scoring Guide: 


5 = Outstanding; 4 = Above Avg.; 3 = Acceptable; 2 = Presents Concerns; 1 = Unacceptable 


 


 _____  EDUCATION:  Did applicant‟s responses evidence the required level of 


education for this position? 


 


 


 _____  WORK EXPERIENCE:  Was applicant able to demonstrate previous 


experience provided transferrable knowledge, skills, or abilities applicable to 


this position? 


 


 


 _____  COMMUNICATION SKILLS:  Was the applicant able to provide articulate 


complete responses to interview questions? 


 


 


 _____  PROBLEM SOLVING SKILLS:  Did applicant‟s responses to questions 


reflect a demonstrated track record of successfully handling time management 


and interpersonal conflicts? 


 


 


 _____  OVERALL IMPRESSION AND RECOMMENDATON: 
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 WORKING INTERVIEWS 


EVALUATING AN APPLICANT‟S SKILLS AND ABILITIES ON 


THE JOB CAN CREATE AN EMPLOYMENT RELATIONSHIP. 


 


  


QUESTION: We operate a small family style restaurant downtown and we are 


considering our options for hiring a sous-chef. With our reputation tied to each 


entrée that goes out to our customers, we need to be sure that our applicants can 


do what they say they can do and  whether they will be able to keep up with our 


fast-paced operation. Can we have an applicant come in for an evening shift and 


make a trial run? 


 


ANSWER:  The heart of the hiring process is all about making sure the person you 


ultimately hire will be able to perform the job to your satisfaction.  The balance of 


the hiring process, though, is about making sure you do not create any unnecessary 


legal obligations or liability along the way. 


 


Under wage and hour law any work “suffered or permitted” to be performed 


would constitute employment for which minimum wage, any overtime and 


recordkeeping requirements would apply.   


 


As a practical matter, you may want to consider “skills testing” rather than a live 


“trial run.”  For example, you could have your top three candidates work up a slate 


of your menu items on a timed basis during your off hours.  By requiring the 


dishes within a given time frame (and testing them) you‟ve given yourself a couple 


of objective measures for separating out the best candidate.  


 


If you do choose to have an applicant out for an evening of work and their work 


product benefits the business (say, the dishes an applicant prepares do go out to 


real customers) just keep in mind that you have hired the individual for the 


evening.  You should be clear in arranging the period of probationary employment 


that you are not offering to continue employment or benefits and you should 


clearly communicate, preferably in writing the rate at which the applicant will be 


paid. 


 


 


 


Post-interview considerations  
Even though the applicants are no longer present, interviewers should still be careful with 


the language they use during their evaluations of the candidates and in choosing which of 


the candidates will advance to the next step of the selection process.  An applicant‟s 


protected class status should not be used during the deliberation unless there is a bona 


fide business related reason.   
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As mention above, Human Resources mangers should consider providing some basic 


training on EEO laws to members of the interview panels.  This is an especially 


important consideration when non-management staff is participating in the selection 


process.   


 


Notes should be kept on the criteria used in ranking the candidates and making the 


selection.  The discussions and written notes may be disclosed; for that reason, it pays to 


be judicious.  Some managers mistakenly believe that the deliberation is confidential.  It 


is not.  When and if the hiring decision is challenged the decision-makers may be 


interviewed during the investigative process or subpoenaed to testify in court and the 


notes may be disclosed and put into public records. 
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Background Checks 


 


To minimize liability under the tort of “negligent hiring,” employers may choose to 


conduct background checks of applicants, in addition to obtaining references.  It is 


prudent to conduct background checks when reviewing candidates for safety-sensitive 


jobs (e.g., child care provider) or jobs involving a great deal of public contact (e.g., a 


television repairperson that regularly enters customers‟ homes).   


 


Practice tips:   


 Conduct a criminal record search on all high-risk employees where it is job 


related and consistent with business necessity. 


 Investigate gaps in the employment history. 


 Follow through on all reference checks. 


 Make the job offer contingent on a satisfactory background check. 


 


 


A word on negligent hiring 


 


The concept of negligent hiring is based on the legal principle that a company has a duty 


to protect employees, customers, clients and visitors from injury caused by those it hires. 


When a company hires someone that it knows or should have known to be unfit and 


others are harmed or injured as a result, the company will likely find itself defending 


against a claim of negligent hiring.  


 


For example, in March of 2012, an Oregon jury rendered a verdict awarding $5.2 million 


to the family of a man killed by a truck driver who fell asleep at the wheel under the 


influence of methamphetamines.  Attorneys for the family successfully argued that 


responsibility for the event extended even to the trucking broker that had hired the motor 


carrier that employed the driver because it failed to properly investigate the carrier prior 


to hire (negligent selection).  Had it done so, it would have discovered that the carrier did 


not have insurance and its operating authority had been revoked for failure to conduct 


drug testing on drivers.  Linhart v. Heyl Logistics LLC, et al., Case No. 10-03100 (D. Or. 


Judge Panner, Docket No. 230). 


 


Employers have a duty to conduct a reasonable and thorough investigation of an 


applicant‟s past employment and background, especially in regard to high-risk positions, 


such as those involving access to private homes, access to unprotected children, 


unsupervised circumstances, and the use of vehicles or weapons.   
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 BACKGROUND CHECKS AND NOTICE 


USING A THIRD PARTY TO CONDUCT A BACKGROUND 


CHECKS TRIGGERS OBLIGATIONS UNDER FCRA.   


 


  


QUESTION: If we use an investigation service to check out job applicants, are 


we legally required to tell the applicants that we conduct background checks? 


 


ANSWER: Yes. Using an investigation agency to conduct employee background 


checks triggers a number of employer obligations under the federal Fair Credit 


Reporting Act (FCRA). 


 


Employers may choose to conduct background checks of applicants, in addition to 


obtaining job references, to minimize liability for “negligent hiring.” If one of 


your employees harms someone, you could be held liable under the theory that 


you were negligent in hiring, supervising or retaining the employee. Since you 


don‟t want a jury to conclude that you knew or should have known an employee 


was unfit for the job or posed a danger, it‟s important to diligently investigate an 


applicant‟s history by conducting careful job interviews and checking references. 


 


It‟s prudent to also conduct background checks when reviewing candidates for 


safety-sensitive jobs (e.g., a child care provider) or jobs involving public contact 


(e.g., a repairperson who enters customers‟ homes).  


 


FCRA applies when you evaluate a job applicant using “consumer reports” and 


“investigative consumer reports” provided by an outside organization. You must 


comply with FCRA requirements anytime you obtain information from a credit 


bureau or private investigation agency that assembles second-hand information 


about the applicant gathered by others. 


 


FCRA applies not only to credit-related information, but also to criminal history 


reports, driving records, and reports on an individual‟s character obtained by 


interviews with friends or neighbors. 


 


The law doesn‟t apply to you if you merely obtain a direct job reference on an 


applicant, because the former employer is providing first-hand information about 


the applicant. 


 


When FCRA does apply, you must follow several steps. Before requesting a 


consumer report on a job applicant or current employee, you must provide the 


individual with a clear disclosure – in a document that is separate from application 


materials – that you may obtain a consumer report for employment reasons. Prior 


to requesting the report, you must also have the individual sign an authorization 
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form, and you must certify to the reporting agency that you are following the 


required steps. 


 


Before taking an adverse employment action based on the background check 


(deciding not to hire the applicant, for example), you must provide the applicant 


with a copy of the report and a written description of a consumer‟s FCRA rights. 


You must also provide the individual with contact information for the reporting 


agency and advise the individual that he or she has the right to obtain a free copy 


of the report and to dispute the information it contains. 


 


Additional information on the FCRA is available online from the Fair Trade 


Commission at: http://business.ftc.gov/documents/bus08-using-consumer-reports-


what-employers-need-know.  


 


 


Employers should be aware that background checks could also form the basis of a 


discrimination claim if they are unnecessary for the position in question or if they result 


in a disparate impact on members of protected classes.  Specifically, the Equal 


Employment Opportunity Commission (EEOC) has sued employers whose systematic 


use of background checks had the effect of eliminating people of certain races.   The 


EEOC has provided guidance on the use of arrest and conviction records in employment 


decisions online at http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm.  


 


Effective July 1, 2010, Oregon employers are also prohibited from obtaining or using 


information relating to an individual‟s creditworthiness, credit standing or credit capacity 


for employment purposes (e.g., pre-employment screenings or promotions).  


 


Exceptions:  This new law does not apply to certain employers, such as federally insured 


banks, credit unions, law enforcement agencies in hiring law enforcement officers, 


employers required by law to use individual credit history for employment purposes and 


employers, who can show substantial job relatedness, (e.g., employees who handle 


financial information beyond that required for a retail transaction) and with proper 


disclosure in writing.  See Oregon Administrative Rules 839-005-0060 to 0085. 


 


 


 


 BACKGROUND CHECKS & SOCIAL MEDIA  


DEMANDING FACEBOOK PASSWORDS A RISKY MOVE.   


 


  


QUESTION: As a company we have an image to protect – can we require job 


applicants to provide us with passwords to social media sites like Facebook? 


  


ANSWER: This is a risky move.  One state, Maryland, has already passed 


legislation prohibiting employers from demanding access to applicants‟ social 


 



http://business.ftc.gov/documents/bus08-using-consumer-reports-what-employers-need-know

http://business.ftc.gov/documents/bus08-using-consumer-reports-what-employers-need-know

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
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media sites. While Oregon law does not currently prohibit the practice, employers 


certainly create legal liability by doing so as information routinely appearing on 


social media sites may expose you to an applicant‟s protected class statuses like 


religion or sexual orientation.  This creates an opportunity down the road for an 


unsuccessful applicant to characterize to your social media search as fishing for 


protected class status in a discrimination complaint.    


 


Medical examinations and inquiries 
The rules for conducting medical exams differ depending on the stage of the employment 


process involved:  (1) Pre-offer testing of job applicants; (2) Post-offer (but pre-


employment) testing; or (3) Testing of current employees.  All applicants and employees 


of covered employers are protected by these requirements, not only those considered 


persons with disabilities under the law. 


1. Pre-employment Inquiries / Pre-offer Examinations 


a. An employer may not ask if a job applicant has a disability or inquire 


about the nature or severity of a disability. 


b. Applicants may be asked about their ability to perform job related 


functions. 


c. An employer may not require a medical examination until after a job offer 


has been made. A job offer may be conditioned on the results of the post-


offer medical examination if all entering employees in the same job 


category are required to take the examination.  Drug tests are not 


considered medical exams under the disability laws and may be 


administered to job applicants prior to an offer of employment. 


 


2. Post-Offer Examinations: An employer may require a medical exam and make 


medical inquiries after an offer of employment and before job duties have begun 


if this is required of all entering employees in the same job category. 


 


3. Examinations of Current Employees: 


a. An employer may not require medical exams of employees or ask about 


disabilities unless such exams or questions are job-related and consistent 


with business necessity; 


b. An employer may conduct voluntary medical examinations that are part of 


an employee health program. 


c. ORS 659A.306 (previously 659.330) requires the employer to pay the out-


of-pocket cost of any medical exam required as a condition of continuing 


employment.  For purposes of this statute, drug tests are considered 


medical exams. 


 


Note:  Employers may not require that an employee or applicant bear the cost of any 


employer-required medical exam.  See ORS 659A.306. 
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Illegal drug use 


The law does not protect to any job applicant or employee who is currently engaging in 


the illegal use of drugs if the employer takes action based on that conduct. 


1. An employer may: 


a. Prohibit the transfer, offering for sale, purchase or illegal use of drugs at 


the workplace. 


b. Prohibit the possession of drugs except for drugs prescribed by a licensed 


health care professional. 


c. Prohibit the use of alcohol at the workplace. 


d. Require that employees not be under the influence of drugs or alcohol 


while on the job. 


2. An employer may hold an employee who is an illegal drug user or an alcoholic to 


the same qualifications standards for employment, job performance and behavior 


to which the employer holds other employees. 


3. In an employee is in recovery for an addiction, however, the employer may be 


required to make an accommodation for that disability unless it would be an 


undue hardship.  Reasonable accommodations could include allowing the 


employee to work a schedule that permits attending a 12-step program or to take 


some unpaid time off to enter a drug or alcohol rehabilitation program. 


 


Recordkeeping and medical information 


Information obtained regarding the medical condition or history of an applicant or 


employee is to be collected and maintained on separate forms and in separate files and 


must be treated as a confidential medical record. 


 


Job references 
Even when an applicant appears to be well-qualified, employers should attempt to obtain 


references.  Doing so will provide supplemental information about the applicant and also 


minimize the chances of success of a negligent hiring claim.  It is also advisable to 


inquire whether there is reason to believe the applicant would be dangerous or violent. 


 


Practice Tip: When requesting a job reference on an applicant, employers should limit 


inquiries to those that would be acceptable in a job interview.   


 


Questions likely to elicit information about an applicant‟s protected class membership 


should be avoided.  Following are some examples of good and bad reference questions: 


 


Good job reference questions: 


 Does this employee work well with others? 


 Does he finish his assigned tasks on time? 


 Is he polite to customers?  To co-workers?  To supervisors? 
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 How was this person‟s attendance record, not including absences that are legally 


protected? 


 Did he have an excessive number of Monday and Friday absences that were 


unexcused? 


 We‟re considering him for a computer programming position.  How 


knowledgeable is he in the area of software development? 


 Did you ever discipline her for any reason?  Why?  Did her performance 


improve?  Did she respond well to discipline? 


 Was this employee ever violent?  Do you have any reason to believe this 


employee might cause harm to anyone in the workplace? 


 Did she abuse or mistreat anyone in the workplace? 


 What job responsibilities did she have?   


 Did she supervise any employees?  What feedback did you get from her 


subordinates?  If none, what do you think they would say about her supervisory 


skills? 


 What were the best and worst qualities of this employee? 


 Does he have good organizational skills? 


 This job requires a lot of telephone work.  Is this person professional on the 


phone?   


 Why is she no longer with your company? 


 Is she eligible for rehire? 


 


Inappropriate job reference questions: 


 Does he have any personality problems? 


 Was she sick a lot?  Has she ever been hospitalized? 


 How many days did she miss because of illness last year? 


 Has she ever filed a workers‟ compensation claim? 


 Is she a smoker? 


 Is she physically fit?  Is she overweight? 


 Is he a U.S. citizen?  If not, does he have a green card? 


 Is he married?  


 Does he own his own home? 


 Has he ever had his wages garnished? 


 Has she ever been on welfare? 
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 Is she planning a family?  Is she pregnant? 


 Were there any scheduling problems because of this employee‟s religion? 


 Does he have children?  How many?  Did he have child care problems? 


 How old is he?  Does he have memory lapses? 


 Does he have a disability? Does he have a mental disorder? 


 Was he ever on prescription medication? 


 Do you know if she‟s ever been arrested? 


 This job requires a lot of telephone work.  Does he have a foreign accent? 


 Has he committed any crimes?  


 


Authorization for release of information 
Employers should request applicants to sign an authorization allowing them to obtain 


reference information from their past employers. 


 


 
 


Sample Release and Waiver 


 


 


 


To:  _____________________ 


 


I request and authorize you to disclose to __________________ any 


documents or information that it may request.  I have authorized 


__________________ to inquire concerning my background in connection 


with an application for employment.  I agree to hold you and your agents 


and employees harmless from all liability which could relate in any way to 


the disclosure of information or an assessment or opinion of my suitability 


for employment which may be provided. 


   


Dated this _____ day of __________, 20__ 


 


  Signed ______________________________  
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A word on giving references 


 


What not to do…. 


_______________________ 


 


“You say you want to know about Wendy?  I wouldn‟t hire her if I were you.  We had 


reason to believe she was a thief.  We know someone was embezzling from us, and we 


figure she must have been the one.  She makes a good first impression, because she 


dresses nicely, and she works hard ... but I heard rumors from my employees that she was 


leading a loose, immoral lifestyle outside of work.  This is off the record, but I heard that 


she belongs to a church that encourages orgies and spouse-swapping!  I also found out 


that she filed workers‟ compensation claims against her prior employers. When she told 


me she was pregnant, I knew she‟d probably get hurt and file a claim against us, too.” 


_______________________ 


 


The main risk associated with giving references is that the employer may end up 


defending a defamation claim. Statements that adversely reflect on an employee‟s 


abilities or character are defamatory.  If those statements are also false, the employee 


could prevail in a defamation claim. 


 


Elements of a Defamation Claim: 


1. Unprivileged 


2. False and defamatory statement 


3. Made to a third party (publication) 


4. About the employee 


5. Which damages the employee‟s reputation. 


 


Employers have a “qualified privilege” to communicate defamatory information if the 


statements: 


1. Are made with a good-faith belief that they are true. 


2. Serve a business interest or purpose. 


3. Are limited to that specific purpose. 


4. Are made on a proper occasion. 


5. Are communicated only to proper parties. 


 


If an employee files a defamation suit, he or she may be entitled to a jury trial to decide if 


the employer has abused the privilege and is in violation of the foregoing guidelines. 


 


Tips:  


1. Develop a consistent written policy for responding to all reference requests. 
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2. Route all requests for references to one or two key personnel who understand the 


legal issues raised by reference inquiries. 


3. Obtain signed releases before giving responses to reference requests. 


4. Give only specific, documented facts, not subjective opinions. 


5. Provide only information that is job-related. 


6. Provide information only to those who have a business need to know. 


 


ORS 30.178 as amended by Ch. 754, L. 1997, effective Oct. 4, 1997: 


 


Liability of employer for disclosing information about employee to new employer; 


no action based on compelled self-publication. 


 


(1)  An employer who discloses information about a former employee‟s job 


performance to a prospective employer of the former employee upon request of the 


prospective employer or of the former employee is presumed to be acting in good faith 


and, unless lack of good faith is shown by a preponderance of the evidence, is immune 


from civil liability for such disclosure or its consequences.  For purposes of this 


section, the presumption of good faith is rebutted upon a showing that the information 


disclosed by the employer was knowingly false or deliberately misleading, was 


rendered with malicious purpose or violated any civil right of the former employee 


protected under ORS chapter 659. 


 


(2)  An action for defamation may not be maintained against an employer by an 


employee who is terminated by the employer based on a claim that in seeking 


subsequent employment the former employee will be forced to reveal the reasons 


given by the employer for the termination. 


 


NOTE:  In addition to the risk of a defamation claim, employers should be aware that in 


certain circumstances, employers have a duty to warn prospective employers.  Some 


courts have held that if any positive information is given about a candidate there is also 


an obligation to reveal that the individual may be dangerous.  This may include warning a 


prospective employer if the candidate engaged in harassment, fighting, violence or other 


threatening behavior. 


 


 


 


Security clearance checks 
If the employer requires all applicants to undergo background checks it may do so.  Of 


course employers may not subject only particular religious or ethnic group, such as 


Muslims or Arabs, to heightened security checks.  Some employers, such as defense 


contractors, may require a security clearance for certain jobs pursuant to a federal statute 


or Executive Order.  Clearance determinations must generally be processed and made 
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without regard to race, religion, or national origin.  However, security clearance 


determinations for positions subject to national security requirements under a federal 


statute or an Executive Order are not generally subject to review under the equal 


employment opportunity statutes. 
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The Final Decision 


With an “all clear” on any applicable background and drug screens, the time has come to 


make a decision between the (small, ideally) group of interview finalists.  


 


Generally, the most qualified person is the best person for the position. However, there is 


no legal requirement that an employer hire the most qualified person – only that the 


selection decision cannot be based on protected class status.  Employers may even find 


that an overqualified applicant will only stay in the job until a better one comes along, or 


will struggle to find career satisfaction in a position for which he or she is overqualified. 


 


State and federal law does not preclude employers from using subjective criteria in 


hiring; however, employers should not rely exclusively on subjective standards. Such 


standards will be scrutinized more closely by the courts and will be more difficult to 


defend if legally challenged. 


 


 


Practice Tips: 


 Make sure the hiring decision is based on a fair assessment of the applicant‟s 


background and qualifications. 


 Do not base the decision on stereotypes or impressions. Select the person who 


best matches the job requirements. 


 Use job specific pre-employment screening tools to aid you in making your 


decision.  


 


Rejection of applicants 
During the interview process, applicants may request time frames for a final decision. 


Employers should not commit to specific time frames unless there is no doubt the 


employer can meet them. 


 


Employers should notify applicants of any rejection decision in writing. It is also 


acceptable to notify the applicant verbally, followed up with written confirmation within 


a few days. 


 


Employers should resist the inclination to provide more information than necessary. It is 


fine to tell the individual that there were many competent candidates and that another 


person was selected. Wish the applicant luck, and sign off. 


 


The point to keep in mind is that an employer may be called upon to defend or support 


any statements about the decision not to hire at a later time, so it is best to keep such 


disclosures or discussions brief. 
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Practice Tips: 


 Standardize your rejection procedure and strictly adhere to it. 


 Avoid giving specific reasons for the rejection. 


 


 


Sample Rejection Letter (Post-interview) 


 


 


 


[Date] 


 


Dear ______________: 


 


Thank you for your interest in the ________________ position as well as the 


time you invested interviewing with us.  We were very pleased with the depth of 


qualifications presented by many of our applicants. 


 


At this time, ABC Company has selected another candidate for the position. 


 


While you were not selected for the position at this time, please feel free to 


submit an application in the future regarding any open position with ABC 


Company for which you feel qualified. 


 


Sincerely, 


 


______________ 


HR Director 


 


Extending an offer 
For obvious reasons it is best to contact the successful candidate a quickly as possible, 


typically by telephone.  Depending on the level of formality, it may be necessary to 


finalize discussions around items like the applicant‟s start date and rate of pay. 


 


When contacting the successful candidate, the employers should thoroughly explain other 


terms and conditions of employment.  Any statements made by the employer may create 


a contract of employment, so employers should choose this language carefully. If the 


employment is at will, this is an appropriate time to reiterate that standard. Confirm the 


terms and conditions of employment in writing and keep a record of it.  Agree upon a 


tentative start date.  The candidate should be informed of the expected standards of 


performance, trial service period, etc. 


 


Employers should follow up the conversation with a written document memorializing the 


terms of your agreement and offer of employment. 
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Sample Offer Letter 


  


 


[Date] 


 


Dear ___: 


I am pleased to offer you the position of [position title] within the 


[operational unit].  This offer is contingent upon the outcome of a criminal 


records check which may require fingerprinting.  Any history of criminal 


activity will be reviewed and could result in the withdrawal of this offer of 


employment. 


Your effective date of hire is [date certain].  Your salary will be paid 


monthly in the amount of $_____.  Normal work hours are [start time] to 


[end time], Monday through Friday. 


You will be scheduled to complete new hire paperwork at [address].  Your 


employment is contingent upon verified eligibility for employment in the 


United States.  The federal Form I-9 is used for this purpose.  Federal law 


requires that the I-9 be completed within three days of your hire date.  It is 


critical that you bring appropriate documentation when you come to 


complete new hire paperwork.  I have enclosed a list of documents 


required. 


You will serve a six-month trial service period.  During this trial service 


period, your work and workplace behavior will be evaluated to determine 


whether continued employment is warranted.  Following successful 


completion of your trial service, you will be places in regular service and 


become eligible for benefits outlined in the company‟s Employee 


Handbook. 


While your employment with [Company Name] is “at will” (meaning 


[Company Name] reserves the right to terminate employment at any time 


for any reason) we look forward to a productive working relationship with 


you.  If these terms are acceptable, please respond to me by signing the 


bottom of this letter and returning it to my attention. 


Congratulations on being selected for the [position title]. 


Sincerely, 


___________________ 


 


Cc:  Employee Services/Personnel File 


Enc.:  Form I-9 List of Acceptable Documents 


 


I accept this offer of employment: 


 


__________________________  ____________ 


Signature     Date 
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Contractual considerations  
Employers should be aware that under Oregon law, there are some limitations placed on 


certain specific items governing the employment relationship.  These include non-


competition agreements, bonus restriction agreements, and arbitration agreements.  Some 


of these items must be noticed and agreed upon prior to the commencement of an 


employment relationship. 


 


Non-competition agreements 


There are specific requirements for creating an enforceable non-competition agreement in 


Oregon, some of which need to be considered prior to bringing aboard the successful 


candidate.  


 


A non-competition agreement is an express or implied, oral or written agreement 


between the employer and employee in which the employee agrees not to compete with 


the employer in providing products, processes or services that are similar to the 


employer‟s for a specific period of time within a specific geographic region.   


 


The employer may not require an employee to be party to a non-competition agreement 


unless the employee receives written notice that the agreement is a condition of 


employment at least two weeks before employment starts or the agreement is entered into 


upon advancement of the employee by the employer.   


 


Keep in mind that non-competition agreements are only permissible for employees who 


meet the criteria for salaried exempt employees.  The employer must also have an interest 


to protect, such as trade secrets; sensitive, confidential business or professional 


information; product development plans‟ launch plans; marketing strategy or sales plans, 


and the agreement may not extend beyond two years following the end of employment 


with the employer.  For the full text of these requirements, see ORS 653.295. 


 


Bonus restriction agreements 


Bonus restriction agreements are enforceable in Oregon courts if the following 


conditions are met:   


 Competition by the employee with the employer, after termination of 


employment, is limited to a period of time, a geographic area, and specified 


activities related to the employee‟s former job responsibilities; and 


 The employee performed services for the employer that included substantial 


involvement in the management of the employer‟s business, personal contact 


with customers, knowledge of customer requirements related to the employer‟s 


business, or knowledge of trade secrets or other proprietary information of the 


employer. 
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The penalty provided in the bonus restriction agreement is limited to forfeiture of profit 


sharing or bonuses that have not yet been paid to the employee. ORS 653.295. 


 


Arbitration agreements 


Although not regulated by BOLI, recent legislation made changes to the current 


requirements for employers to notify employees of arbitration agreements.  House Bill 


3450 (2011) amends ORS 36.620 and reduces the timeframe for notifying an employee 


about an arbitration agreement from two weeks to 72 hours before their first day on the 


job.  Additionally, the employer is now required to provide the employee with the 


arbitration agreement containing an acknowledgement including the following, printed in 


boldfaced type, and signed by the employee: 


 


I acknowledge that I have received and read or have had the 


opportunity to read this arbitration agreement.  I understand that this 


arbitration agreement requires that disputes that involve the matters 


subject to the agreement be submitted to mediation or arbitration 


pursuant to the arbitration agreement rather than to a judge and jury 


in court.   


 


Please consult your company‟s attorney if you plan on using an arbitration agreement.  


The agreement must clearly indicate what is subject to arbitration and what is not.  


Furthermore, the National Labor Relations Board, on January 3, 2012, in its decision, 


D.R. Horton and Michael Cuda, Case 12-CA-025764, finds that employment arbitration 


clauses that waive class actions unlawfully restrict the unionized and non-unionized 


employees‟ to engage in “concerted activity” for mutual aid or protection under Section 7 


of the NLRA.  The NLRB also points out that “…an agreement requiring arbitration of 


any individual employment-related claims, but not precluding a judicial forum for class 


or collective claims, would not violate the NLRA, because it would not bar concerted 


activity.” 
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Recordkeeping 


The hiring process will likely generate a substantial number of documents.  While these 


records provide useful guidance for establishing recruitment and performance criteria, 


they are also important documents to retain from a legal point of view.  Some hiring 


records are required to be kept and maintained by law; these and other records are also 


useful in demonstrating that your selection process was fair, consistent and non-


discriminatory. 


 


Employers should consider how to manage and maintain the following records: 


1. A copy of the hiring requisition from the hiring manager (or a summary of the 


discussion about the need of hiring a new employee). 


2. Documentation of the job analysis. 


3. A copy of the job description.   


4. A copy of the job announcement (internal and/or external) – highlight the closing 


date. 


5. A list of the applicants and the dates of receipts of their submitted applications 


and materials.  Clearly indicate the dispositions of any late submissions. 


6. Identify the evaluator(s) and a description of the selection criteria used in 


determining who will be invited to the next step, e.g., first interview.  


7. A list of the invited candidates and a separate list of the rejected candidates. 


8. Document the contacts with the invited candidates for their appointments for the 


next step and the notification of the rejected candidates. 


9. A list of the evaluators/decision makers of the next step – assessment, interview, 


testing, etc. 


10. If interviews are involved, keep a list of the interviewing questions.  Keep the 


notes of the interviews. 


11. Repeat #5 to #9 for each round of the selection, assessment or testing process. 


12. If paper tests are utilized, keep a copy of the test.  If a computerized test is used, 


archive a copy of the test. 


13. If demonstrations or physical activities are involved, keep a complete description 


of the testing activities. 


14. Keep a record of the results of the tests. 


15. When the list of candidates who are eligible for hire is established, keep notes of 


the deliberation process, and identify the decision-makers and the selection 


criteria for the final candidates. 


16. Keep a copy of the offer letter and the applicant‟s response to the offer.  (If an 


offer is rejected, keep a record of the decision-makers, processes and criteria used 


in selecting the next candidate on the eligibility list to be offered the job.) 


17. Identify the rejected candidates and document the contacts and notifications of 


their non-selections. 


18. The documents related to the hired candidate will then be transferred to the 


employee‟s personnel records. 
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Affirmative action requirements 
Some employers are required to obtain or to maintain applicant records for affirmative 


action purposes or to comply with state or federal mandates. Such information should be 


kept separately and not used during the hiring process. Applicants should be advised as to 


why this information is being requested and whether or not participation is voluntary. 


 


Civil rights laws 
Under Title VII of the Civil Rights Act of 1964, and the Americans with Disabilities Act 


(ADA) employers must maintain relevant records, if they are made in the first place, to 


document compliance with rules that prohibit unlawful employment practices. 


 


No particular categories of records are specified, but typical examples of applicable 


records include: 


 All documents and forms used in the recruiting and hiring process such as 


recruitment ads and application forms; 


 Offer letters or documentation of verbal offers; 


 Interview notes; 


 Job descriptions; 


 Rates of pay or other terms of compensation; 


 Requests for reasonable accommodation; and 


 Records related to promotion, demotion, transfer, lay-off or termination. 


 


Employment records must be retained for a period of one year from the date the record 


was made or the date the personnel action was taken, whichever is later. Personnel 


records of discharged employees must be kept for a period of one year from the date of 


termination. 


 


Under the Age Discrimination in Employment Act (ADEA) employers have more 


specific records retention requirements: 


 Job applications; 


 Résumés; 


 Any other form of employment inquiry submitted to the employer in response to 


employer‟s advertisement, job announcement, job posting, or notice of existing or 


anticipated job openings; 


 Records pertaining to the failure or refusal to hire any individual; 


 Promotion, demotion, transfer; 


 Selection for training, layoff, recall, or discharge of employee; 
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 Job orders submitted by the employer to an employment agency or union for 


recruitment of personnel for job openings; 


 Test papers completed by applicants or candidates for any position considered by 


the employer in connection with any personnel action; 


 The results of any physical examination used by the employer in connection with 


any personnel action; 


 Any advertisements or notices to the public or to the employees relating to job 


openings, promotions, training programs, or opportunities for overtime work.   


 


Retain the above records for a minimum of one year from the date of the personnel 


action.  29 CFR §1627.3(b)(1). 


 


Social Security Number 
ORS 646A.620 Prohibition on printing, displaying or posting Social Security numbers; 


exemptions. (1) Except as otherwise specifically provided by law a person shall not: 


 


      (a)  Print a consumer‟s Social Security number on any materials not requested by the 


consumer or part of the documentation of a transaction or service requested by the 


consumer that are mailed to the consumer unless redacted; 


 


      (b)  Print a consumer‟s Social Security number on any card required for the consumer 


to access products or services provided by the person; or 


 


      (c)  Publicly post or publicly display a consumer‟s Social Security number unless 


redacted. As used in this paragraph, “publicly post or publicly display” means to 


communicate or otherwise make available to the public. 


 


The take away for employers engaged in the hiring process is to assign employees (and 


applicants if necessary) a control number which is NOT the social security number.  Use 


of an employee or applicant social security number should be limited to those functions 


which specifically require it (e.g., new hire reporting, tax withholding). 


 


Other recordkeeping requirements 
As indicated earlier, employers are required to obtain a completed Form I-9.  U.S. 


Citizenship and Immigration Services has published an essential guide for completing the 


Form I-9, which is available online at: www.uscis.gov/files/form/m-274.pdf.  


 


In addition to the Form I-9, employers will need to secure a completed Form W-4 


documenting withholdings information.  Information from the Form W-4 may also be 


used to meet the Oregon Department of Justice Support Enforcement Division new hire 


reporting requirement.  For more information, contact: 


 



http://www.uscis.gov/files/form/m-274.pdf
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Oregon Dept. of Justice, Div. of Child Support 


New Hire Reporting Program 


3200 Lancaster Dr. NE 


Salem, OR 97305 


503-378-2868 


http://oregonchildsupport.gov/employers/reporting.shtml 


 


 


 NEW HIRE REPORTING 


OREGON‟S REQUIREMENTS FOR NEW HIRE REPORTING 


APPLY TO SMALL BUSINESSES, TOO! 


 


  


QUESTION: A friend of mine manages a large restaurant, and he told me that 


every time he hires a new employee, he reports it to a government agency that 


traces “deadbeat” parents. I have just four employees, and I’ve never heard of 


this requirement. Does it apply to my small business too? 


 


ANSWER:  Yes. All Oregon employers – and, in fact, all employers in the country 


– are mandated to report new-hires for tracking and enforcement of child support 


orders. 


 


The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 


(PRWORA) requires employers in each state to report new-hires to a specific 


agency.  In Oregon, employers report to the Support Enforcement Division at the 


Department of Justice. 


 


Originally, only employers in eight industrial classifications were required to 


report new-hire information, but effective October 1, 1998, the law became 


applicable to all Oregon employers. 


 


The primary purpose of the law is to locate obligated parents to establish and 


enforce child support orders. The law also serves to detect and prevent erroneous 


benefit payments by state agencies operating employment security and workers‟ 


compensation programs. 


 


A “new hire” is defined as any employee that is required to fill out a W-4 form. 


Any returning employee who has been absent for more than 45 days is also 


considered a “new hire” for purposes of employer reporting. But if a “returning 


employee” had not been formally terminated or removed from payroll records, 


there is no need to report that individual as a new hire. 


 


The data you‟re required to report are the six pieces of information found on the 


W-4 form: the employer‟s name, address, and federal tax identification number, 


and the employee‟s name, address, and social security number. 


 



http://oregonchildsupport.gov/employers/reporting.shtml
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There are several methods you can use to file your new-hire report. Employers can 


submit a copy of the actual W-4 form, or you can use an optional form provided 


by the Department of Justice. You can submit the required information by mail, 


fax, disk, magnetic tape or electronically. 


 


Employers are generally required to report the required data within 20 days of 


hiring or rehiring a worker. However, if you report the information electronically 


or by magnetic tape, you can instead transmit the information twice a month, on a 


regular schedule. 


 


For more information, contact the New-Hire Reporting Program in Salem at 


503-378-2868. 


 


 


 CASUAL EMPLOYMENT 


EVEN HIRING SOMEONE ON FOR A BRIEF STINT WILL 


TRIGGER NEW-HIRE REPORTING REQUIREMENTS! 


 


  


QUESTION: Our office is moving across town and we could use a couple of 


people just for a day or two.  Our receptionist’s husband is currently out of work 


and I know they could use the extra money – would it create any problems with 


his unemployment benefits if I gave him say $50 for his help? 


 


ANSWER: Employment is employment – even if it is of the briefest duration.  


That means that under wage and hour law you would need to pay this individual at 


least minimum wage.  Currently, minimum wage is $8.80 per hour (and will be 


going up to $8.95 on January 1, 2013) so $50 may not cover all hours worked. 


 


Although BOLI does not administer Oregon‟s unemployment benefits program, it 


is likely that your receptionist‟s husband would need to report the income as an 


offset to his benefits entitlement, and you should contact the Oregon Employment 


Department directly regarding any reporting responsibilities you have on that 


front. The number there is 800-237-3710. 


 


Though you may not have to do any withholdings on a payment of that size, you 


will still likely need to report the payment to taxing authorities.  For further 


guidance on that point be sure to contact Oregon‟s Department of Revenue at 


800-356-4222. 


 


Finally, you should remember that if you hire anyone for fewer than three business 


days, Sections 1 and 2 of Form I-9 must be fully completed by the employee‟s first 


day of work for pay.  (Ordinarily you would have three business days to complete 


Section 2.) 
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Orientation 


There is a unique window of opportunity when a new employee comes aboard.  


Orientation should be viewed less as a block of time and more as a process by which an 


employer can lay the groundwork for a successful employment relationship.  This is the 


time to:  


 Provide basic information about the company from the org chart to the physical 


plant, 


 Review policy manual or handbook, 


 Get signed acknowledgement forms, 


 Obtain the employee‟s emergency contact information, 


 Let the employee know where to go with questions, and potentially, 


 Assign the employee a mentor. 


 


Review Policy Manual or Personnel Handbook 


Although not legally required, an acknowledgement form can be very helpful in 


demonstrating that an employee received the personnel policy and had a chance to review 


it. Keep in mind that this is compensable time.   


 


Obtain a signed acknowledgment of receipt of the personnel manual or policies: 


For example, employers may choose to have new hires sign an acknowledgement. 


 


For additional guidance regarding creating and implementing an employee handbook or 


other employment policies, see BOLI‟s 2012 edition of Policy Writing Guidelines, A 


Handbook for Employers.  
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Sample Handbook Acknowledgment 


 


 


 I have received a copy of the ABC Company Employee Handbook 


dated __________. I understand it contains important information on 


the Company‟s policies, rules and benefits and my responsibilities as 


an employee. 


 I understand that this Handbook supersedes all prior handbooks, 


policies, verbal statements and understandings on these subjects, and 


that it is not a contract of employment or a guarantee of specific 


treatment in specific situations. 


 I agree to follow all existing and future Company policies and rules. 


 I understand that the Company has the right to change (modify, 


substitute or eliminate), interpret and apply, in its sole judgment, the 


policies, rules and benefits described in this Handbook.  


 Prior to signing this acknowledgment, I was given an adequate 


opportunity to review the Handbook and ask questions about its 


contents. 


 


 


       Dated: _______      Employee Signature:_______________________ 
 


 


Special considerations for orientation 
Some expectations for the employment relationship need to be established as soon as 


possible to prevent false expectations from taking root. 


 


Consider addressing the following topics sooner rather than later: 


 Dress codes 


 Uniforms 


 Training time 


 Setting goals 
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Dress codes 


If a company has a dress code, orientation is a good time to explain it – before alternate 


habits or false expectations take hold. 


 


In addition to that, however, employers should keep in mind that while dress codes that 


apply to all employees or all employees with certain job categories are usually fine, there 


are a few exceptions. 


 


An employer may require all workers to follow a uniform dress code even if the dress 


code conflicts with some workers‟ ethnic beliefs or practices, however, a dress code must 


not treat some employees less favorably because of their national origin.  For example, a 


dress code that prohibits certain kinds of ethnic dress, such as traditional African or East 


Indian attire, but otherwise permits casual dress would treat some employees less 


favorably because of their national origin. 


 


Moreover, if the dress code conflicts with an employee‟s religious practices and the 


employee requests an accommodation, the employer must modify the dress code or 


permit an exception to the dress code unless doing so would result in undue hardship. 


 


In addition to the protection under Title VII, the Oregon Workplace Religious Freedom 


Act (ORS 659A.033) specifically states, “An employer violates ORS 659A.030 if: 


 


(a) The employer imposes an occupational requirement that restricts the ability of 


an employee to wear religious clothing in accordance with the employee‟s 


sincerely held religious beliefs, to take time off for a holy day or to take time off 


to participate in a religious observance or practice; 


 


(b) Reasonably accommodating those activities does not impose an undue 


hardship on the operation of the business of the employer as described in 


subsections (4) and (5) of this section; and  


 


(c) The activities have only a temporary or tangential impact on the employee‟s 


ability to perform the essential functions of the employee‟s job.” 


 


See also Cloutier v. Costco Wholesale Corp., 390 F. 3d 126 (2004) regarding an 


employee who is a member of the Church of Body Modification. 


 


Similarly, if an employee requests an accommodation to the dress code because of his 


disability, the employer must modify the dress code or permit an exception to the dress 


code, unless doing so would result in undue hardship. 


 


Required uniforms 


Employers should keep in mind that deductions may NOT be made from wages of 


employees for uniforms that are required by the employer.  An employee may be 


required to pay for a uniform if the amount paid by the employee does not have the effect 
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of reducing the employee‟s earnings below the applicable wage rate (i.e., state minimum 


wage, federal minimum wage, Service Contract Act, or Migrant and Seasonal 


Agricultural Worker Protection Act wage rate) for all hours worked and the requirement 


to pay for such items is disclosed in advance to the employee. 


 


Payroll deductions may be made for items such as raingear, gloves and hats only if they 


are not required, are for the private benefit of the employee, and are authorized in writing 


by the employee and recorded in the employer‟s books. 


 


Training time 


In most situations, training time, including orientation, is considered as “hours worked” 


and is compensable as a cost of doing business.  OAR 839-020-0044, 29 CFR §§785.27 – 


785.32. 


 


 


 TRAINING TIME AND COMPENSATION 


TRAINING TIME IS TYPICALLY A COST OF DOING 


BUSINESS, BUT THERE ARE EXCEPTIONS. 


 


  


When an employee needs on-the-job training, can the employer establish a 


“training period” during which it would not be necessary to pay the 


minimum wage and overtime? 


No.  The law does not recognize unpaid on-the-job training time, so “training 


time” is considered a cost of doing business for an employer. 


 


 


If I require my employees to attend monthly staff meetings outside regular 


work hours, do I have to pay them for the time spent in the meeting? 


Yes.  Anytime an employer requires an employee‟s attendance, that time must be 


considered as hours worked, even though the employee may not be engaged in a 


productive work activity. 


 


 


If my employee is required by law to obtain a certification, do I have to pay 


for that training time? 


No.  When specialized or follow-up training is required for certification of 


employees by any law or ordinance, and the training takes place outside of the 


employee‟s regular working hours, the time is not compensable.  OAR 839-020-


0044(7). 
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If my employee chooses, on his own initiative, to attend a trade school after 


hours, do I have to pay for that training time? 


No.  Training at the employee‟s own initiative at an independent college or trade 


school after hours is not considered hours worked, even if the courses are related 


to the employee‟s job.  OAR 839-020-0044(4). 


 


 


An employer would not have to pay for time spent in lectures, meetings or training 


programs if all four of the following criteria are met: 


1. Attendance is on employee‟s own initiative (voluntary in nature); 


2. Attendance takes place outside an employee‟s regular work hours; 


3. The training provided is not directly related to an employee‟s current job; and 


4. An employee does not perform any productive work during the course of the 


training.    


 


Setting goals 


Orientation is also the prime opportunity to sit down with a new hire and set out 


expectations for the employee‟s development within the organization. 


 


Solid employee development goals should be SMART: 


 


 Specific – Focused on precise tasks or capacities 


 Measurable – Include objective means to measure success 


 Achievable – Goals must be realistic given the time frame and baseline 


 Relevant – Relates to the job‟s duties and skills needed 


 Time Sensitive – Include deadlines 


 


Above all they should be in writing! 
 


Orientation Checklist 
After so much work, the first few days of a new hire‟s employment is often an exciting, 


but often hectic and stressful time.  A checklist of items to prepare in advance of the new 


hire‟s first day and a checklist of items to cover together with the employee can be a very 


helpful way of ensuring important details do not fall through the cracks. 
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Sample Checklist:  Preparing for a New Employee  


 


 
The following is a list of tasks to accomplish before the employee’s first day of employment: 


 Schedule a time and place for an orientation with the new employee.  


 Assemble all necessary paperwork. 


 Make a clean copy of the NEW HIRE CHECKLIST – FIRST WEEK. 


 Assign and prepare a work space. 


 Establish computer access. 


 Establish an e-mail address and access. 


 Establish telephone access. 


 Obtain and assign any electronic devices (occurs rarely). 


 Arrange for keys or key cards for building access. 


 Arrange for an appointment to obtain an identification card. 


 Schedule time for union to meet with employee. 


 Schedule time for new employee to meet with Employee Services. 


 Schedule time for new employee to meet with Payroll. 


 Schedule time for new employee to meet with Information Services. 
 


 


Necessary Forms:  **Return to Employee Services       ++ Return to Payroll  


 New Hire Checklist – First Week** 


 Employee Monthly Timesheet 


 Form W-4++ 


 I-9, Employment Eligibility Verification** 


 Electronic Authorization Form (Direct Deposit)++ 


 Code of Conduct** 


 Confidentiality Agreement** 


 Acceptable Use of Company Information  Systems 


 Affirmative Action Statement 


 Key Card Access Form (if applicable) 


 Driving Record Authorization** 


 Request for Work Schedule Form** 


 Business Card Order Form – Complete and return to Office Coordinator in Fiscal Services Unit 


 Emergency Contact Form** 


 Furlough Form (if applicable)** 
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Sample Checklist:  New Hire Orientation  


 


 


NEW HIRE CHECKLIST - FIRST WEEK 
 


Introductions: 


[  ] The employee‟s supervisor or manager personally welcomes the employee 


upon arrival.  Employee receives Employee Handbook (when available), 


New Employee Packet, and policies.  (Demonstrate use of intranet 


resources) 


 


[  ]  Introduce the employee to the area management and co-workers. 


 


[  ]    Give the employee a division overview, a telephone list; briefly go over 


the organization/division chart.   


 


Orientation Overview: 


[  ]  Go over the employee‟s orientation plan and training schedule with the 


employee and give a copy of the plan to the employee, if available. 


 


[  ] Give the employee a copy of his/her Job Description and review the 


position goals, specific tasks and expectations. 


 


Work Space: 


[  ]  Show the employee the office. 


 


[  ]  Schedule an ergonomic assessment of the work space. 


 


[  ] Explain how the internal mail is routed; where he/she can pick it up if it is 


not delivered to the work space. 


 


[  ] Order business cards; get employee picture for telephone directory. 


 


[  ] Briefly explain other divisions, their locations and mission 


 


Division Tour/Overview: 


[  ]  Show the employee the location of the restrooms. 


 


[  ]  Show the employee where the office supplies are located. 


 


[  ]  Show the employee where her/his lunch can be stored. 


 


[  ]  Show the employee where lunch can be purchased. 
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[  ] Show the employee the location of the office equipment (copier, fax, and 


printer) and how to use them, and give them codes, if necessary. 


 


[  ] Recycling bins, shredding bins, garbage, rules for reuse of supplies 


 


Telephone Usage: 


[  ]  Give the employee his/her telephone number or extension. 


 


[  ]  Tell the employee how to find the telephone listing on the intranet. 


 


[  ]  Explain the procedures for out-going calls. 


 


[  ]  Explain how the internal messaging system works (voicemail). 


 


[  ] Explain the specifics of the phone system; how to transfer calls, put 


someone on hold, conference call. 


 


[  ]  Give the employee the number to call in case of emergency. 


 


[  ]  Give the employee the managers‟ cell/business numbers. 


 


Security: 


[  ]  Discuss the security procedures. 


 


[  ]  Give the employee the access code, badge, keys to get into the building. 


 


[  ]  Explain which entrances the employee should use of entrance and egress. 


 


[   ]  Cover the “visitor” policy. 


 


Work Schedule: 


[  ] Discuss expected work hours (times, days, week-ends, flex, alternate 


schedules). 


 


[  ]  Discuss when rest breaks and lunch periods are normally taken. 


 


Dress Code: 


[  ] Discuss expectations of business attire at meetings, presentations, outside 


activities, if applicable. 


 


[  ] Review casual dress expectations and what is not acceptable, if applicable. 


 


[  ] Review “no scent” policy:  (Hint: If you can smell it yourself, it‟s too 


much.) 
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Parking: 


[  ]  Explain where the employee could/should park. 


 


[  ]  Discuss mass-transit options and discounts available. 


 


[  ]  Discuss where/how to enter/exit the parking garage. 


 


[  ] Discuss how to reserve a fleet vehicle, how to record mileage, refill gas 


tank. 


 


[  ]  Bicycle parking options 


 


Payroll: 


[  ]  Explain how to fill out the payroll time sheet and who/when to turn it in. 


 


[  ] Review the functions of the Payroll Specialist (payroll, retirement 


funding, voluntary withholdings, direct deposit).  Introduce new employee 


to Payroll Specialist. 


 


Time Off: 


[  ]  Discuss the procedure for calling in sick or late. 


 


[  ] Discuss the procedure for submitting a request for vacation or personal 


time off. 


 


[  ] Explain vacation time may not be used the first six months of 


employment, unless the employee has transferred from state employment. 


 


[  ]  Explain the use of Leave without Pay (highly discouraged). 


 


Performance Evaluation: 


[  ]  Explain the performance evaluation process. 


 


[  ]  Discuss when the first performance review is to be held. 


 


Emergency:  Fire and Other: 


[  ]  Discuss what the fire alarm sounds like. 


 


[  ]  Show the exit route from the work area. 


 


[  ]  Explain where the meeting place (head count) area is. 


 


[  ]  Explain any other types of emergencies the employee may be exposed to. 


 


[  ]  Show the employee the location of the nearest first aid cabinet or station. 
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[  ] Explain that the employee must report all work-related injuries to his/her 


supervisor or manager immediately.  Show employee where to obtain the 


necessary forms. 


 


Close Orientation: 


[  ] Ask the employee to schedule a brief meeting with HR, when convenient. 


 


[   ] Reinforce the Agency‟s commitment to diversity and an inclusive 


environment, respectful workplace policy. 


 


[  ] Refer represented employees to Local Union president.  Give new 


management employee list of Union officers and stewards. 


 


[  ] Ensure necessary forms have been completed, including 


 Emergency Notification 


 Code of Ethics 


 Confidentiality Agreement 


 I-9 (must be completed within 3 days of hire.) 


 Supplemental Training Acknowledgement Forms  


 


Complete this checklist, ask employee sign and date and return to Employee 


Services for employee file.  


 


 


______________________________   ______________________      
Employee Name      Date  
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Conclusion 


Finding the right employees for the job is one of the most critical things a manager or 


owner can do for the long-term health of a business.   


 


Consistently applied, well documented hiring practices will go a long way toward the 


ultimate goal of identifying highly qualified employees with a commitment to a 


productive working relationship. 
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Commissioner Brad Avakian 
Bureau of Labor and Industries 


 


 
 
Dear Friend of Technical Assistance: 
 


Welcome to the Bureau of Labor and Industries (BOLI)’s 
newest Policy Writing Guidelines handbook.  Thank you for 
investing in this handy manual for human resources 
professionals, attorneys and managers and employers at all 
levels.  Policy Writing Guidelines is a concise guide to 
crafting clear, effective policies that communicate your 
practices and help you prevent unnecessary legal claims. 
 


BOLI is committed to helping Oregon’s businesses and 
employers stay strong and successful.  Our primary goal 
through TA is to help employers and businesses stay in compliance with the law and 
prevent costly litigation.  When the law is known and followed in the first place, it’s a 
win for all Oregonians. 
 


Throughout the year, TA provides a variety of services to support Oregon employers.  
These services are funded almost entirely through the sales of publications like this one 
and attendance at public seminars on various employment law topics.  Customized, on-
site seminars for employers are also an important part of TA’s work.  Through your 
support, TA continues to answer more than 20,000 employer questions via phone and e-
mail each year, conduct more than 150 public and private seminars each year, and 
produce a high-quality, two-day law conference each December. 
 


I hope you find this book to be a helpful tool for understanding and complying with state 
and federal employment laws.  Any feedback you may have should be directed to TA, 
and be sure to visit http://www.oregon.gov/boli/ta to learn more about the resources and 
services that TA has to offer. 
 


Please do not hesitate to contact our offices if you have questions or thoughts to share. 
 


Sincerely, 
 


 
Brad Avakian, Commissioner 
Oregon Bureau of Labor and Industries 
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A WORD FROM BOLI TECHNICAL ASSISTANCE … 
 
Thank you for purchasing this book!  Proceeds from the sale of this handbook support 
the Technical Assistance for Employers Program (TA), a self-supporting program that 
receives little taxpayer funding.   
 
As an independent unit within the Bureau of Labor and Industries, TA is dedicated to 
providing the resources, information and training employers need to comply with state 
and federal labor and employment laws.   
 
TA offers a number of free and low-cost resources for Oregon employers, including fact 
sheets, employer advice columns, required workplace posters, and personal assistance by 
telephone and email.  Our informative and practical handbook series is currently 
available for purchase through our website and includes topics like:  
 


 Civil Rights Laws;  


 Wage and Hour Laws; 


 Family and Medical Leave Laws in Oregon; 


 Recent Changes in Labor and Employment Laws (for 2010‐2011); and 


 Employee Classification & Wage and Hour Exemptions. 
  
Revisions to our popular handbook on Documentation Discipline and Discharge are also 
underway and should be available soon!   
 
You can access the seminar descriptions, schedules and registration information for all of 
our public training sessions online, as well as information about arranging an on-site, 
customized seminar for your staff.   
 
To contact us, feel free to visit our website at http://www.oregon.gov/BOLI/TA or call 
our Employer Assistance line at 971-673-0824. 
 
Technical Assistance for Employers 
Bureau of Labor and Industries 
800 NE Oregon Street, Suite 1045 
Portland, OR 97232 
971-673-0824 


www.oregon.gov/BOLI/TA
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CONTACTING BOLI 
 
The mission of the Bureau of Labor and Industries is to protect employment rights, 
advance employment opportunities, and protect access to housing and public 
accommodations free from discrimination. 
 
The four principal duties of the Bureau of Labor and Industries (BOLI) are to:  


(1)  Protect the rights of workers and citizens to equal, non-discriminatory treatment 
through the enforcement of anti-discrimination laws that apply to workplaces, 
housing and public accommodations;  


(2)  Encourage and enforce compliance with state laws relating to wages, hours, terms 
and conditions of employment;  


(3)  Educate and train employers to understand and comply with both wage and hour 
and civil rights law; and 


(4)  Promote the development of a highly skilled, competitive workforce in Oregon 
through the apprenticeship program and through partnerships with government, 
labor, business, and educational institutions. 


 
If you have questions or concerns regarding any of these areas, please feel free to contact 
us!  
 


OFFICE ADDRESS PHONE 


PORTLAND 
800 NE Oregon St., Suite 1045 


Portland 97232 


971-673-0761 
Ore.  TTY Relay: 711- 


Fax: 971-673-0762 
BEND 


Apprenticeship Division 
ONLY 


1645 NE Forbes Rd, Suite 106 
Bend, OR 97701 


541-322-2435 


EUGENE 
1400 Executive Pkwy 


Suite 200 
Eugene, OR 97401 


541-686-7623 


MEDFORD  
Apprenticeship Division 


ONLY 


119 N Oakdale Ave 
Medford, OR 97501 


541-776-6270 


PENDLETON  
Civil Rights Division 


ONLY 


1327 SE 3rd St 
Pendleton, OR 97801 


541-276-7884 


SALEM 
3865 Wolverine Ave NE 


Building E, Suite 1 
Salem, OR 97305-1268 


503-378-3292 


www.oregon.gov/BOLI 


 







Policy Writing Guidelines 


 


 vii


CONTENTS 


ABOUT THIS HANDBOOK ............................................................... 1 


Index of Sample Policy Language .................................................................................. 1 


Index of Frequently Asked Questions ............................................................................ 2 


POLICY BASICS ............................................................................... 3 


THE SCENARIO ............................................................................................................... 3 


THE BENEFITS OF WRITTEN POLICIES .................................................................. 3 


Clear communication of the company’s mission and goals ........................................... 3 


Shared sense of common purpose ................................................................................... 3 


Established standard for the “rules of the game” ............................................................ 3 


Clearer communication ................................................................................................... 3 


Time savings ................................................................................................................... 4 


Minimizing legal claims ................................................................................................. 4 


COMMON PITFALLS OF POLICIES ............................................................................ 4 


Creating Unwanted “Contracts” ..................................................................................... 5 


Creating Discriminatory Patterns ................................................................................... 5 


A Summary of Protected Classifications ........................................................................ 6 


EMPLOYEE HANDBOOK VS. POLICY AND PROCEDURE MANUAL .................... 7 


EMPLOYEE HANDBOOK CHECKLIST ....................................................................... 8 


Identify Key Personnel ................................................................................................... 9 


Select Topics ................................................................................................................... 9 


Survey Existing Policies and Practices ......................................................................... 10 


Draft Policy Statements ................................................................................................ 11 


Review Completed Handbook ...................................................................................... 11 


Deploy Completed Handbook ...................................................................................... 12 


Provide Necessary Training .......................................................................................... 12 


Obtain Acknowledgments ............................................................................................ 12 


Set a Revision Schedule ................................................................................................ 12 


ADDITIONAL CONSIDERATIONS ............................................................................. 13 







Policy Writing Guidelines 


 


viii 


SUMMARY: POLICY BASICS ....................................................................................... 13 


INTRODUCTORY LANGUAGE ....................................................... 15 


WELCOME AND INTRODUCTION ............................................................................. 15 


RETAINING “AT-WILL” STATUS ............................................................................... 17 


EEO STATEMENT ......................................................................................................... 20 


EFFECTIVE DATE ........................................................................................................ 23 


TRIAL SERVICE PERIOD ............................................................................................ 23 


EMPLOYEE ACKNOWLEDGMENT ............................................................................ 25 


GLOSSARY OF TERMS ................................................................................................. 26 


EMPLOYEE BENEFITS ................................................................... 27 


VACATION ...................................................................................................................... 28 


SICK LEAVE ................................................................................................................... 35 


HOLIDAY PAY ................................................................................................................ 38 


BEREAVEMENT LEAVE .............................................................................................. 40 


MISCELLANEOUS BENEFITS ISSUES ..................................................................... 42 


WAGES AND SALARIES ................................................................ 45 


PAYDAYS ......................................................................................................................... 45 


WORK SCHEDULES AND BREAKS ............................................................................ 46 


OVERTIME ..................................................................................................................... 49 


TRAVEL ........................................................................................................................... 51 


COMPENSATION ISSUES ............................................................................................ 54 


MISCELLANEOUS WAGE ISSUES ............................................................................. 58 


TIME CLOCKS ................................................................................................................ 63 


UNAUTHORIZED WORK TIME .................................................................................. 63 







Policy Writing Guidelines 


 


 ix


EMPLOYEE LEAVE POLICIES ...................................................... 65 


OREGON FAMILY LEAVE ACT .................................................................................. 65 


FAMILY AND MEDICAL LEAVE ACT ....................................................................... 66 


JURY DUTY ..................................................................................................................... 69 


DISABILITY LEAVE ...................................................................................................... 70 


MILITARY LEAVE ......................................................................................................... 71 


LEAVE FOR ON-THE-JOB INJURIES ....................................................................... 72 


PRIVACY ISSUES ........................................................................... 75 


SEARCHES, MONITORING AND DRUG TESTING ................................................. 75 


DRUG AND ALCOHOL POLICIES .............................................................................. 81 


POLICIES THAT IMPLICATE CIVIL RIGHTS LAWS ..................... 93 


WORKPLACE CONDUCT RULES ............................................... 101 


ATTENDANCE POLICIES .......................................................................................... 101 


DRESS CODES ............................................................................................................. 104 


ELECTRONIC COMMUNICATIONS SYSTEMS ...................................................... 108 


Acceptable Use ........................................................................................................... 108 


Social Media ............................................................................................................... 110 


Telephone ................................................................................................................... 112 


WORKPLACE SAFETY ................................................................................................ 114 


Safety Committees ...................................................................................................... 114 


Workplace Violence ................................................................................................... 115 


SMOKING & TOBACCO USE ..................................................................................... 118 


CONFIDENTIALITY .................................................................................................... 119 


MISCELLANEOUS CONDUCT ISSUES ................................................................... 120 


POLICIES ON DISCIPLINE AND DISCHARGE ........................... 127 







Policy Writing Guidelines 


 


x 


EMPLOYEE DISCIPLINE ........................................................................................... 127 


HARASSMENT IN THE WORKPLACE ..................................................................... 132 


GRIEVANCE PROCEDURES ..................................................................................... 144 


LAYOFF ISSUES .......................................................................................................... 144 


RESIGNATIONS ........................................................................................................... 148 


REFERENCES .............................................................................................................. 150 


CONCLUSION ................................................................................ 153 


INDEX ............................................................................................. 155 
 
 
 


 







Policy Writing Guidelines 


 


 1


ABOUT THIS HANDBOOK 
 
TA has produced this handbook as a general summary and teaching guide in order to help 
employers understand the basics of creating written policies and procedures for the 
workplace. 
 
Among other things, a well-written set of policies and procedures provides employers 
with a powerful tool for effectively and efficiently communicating workplace 
expectations.  A current and consistently applied policy can also help employers to avoid 
potential liability for violations of Oregon’s civil rights and wage and hour laws.   
 
Several sections of this handbook contain answers to commonly asked questions, best 
practice tips, updates, and, of course, sample policies in order to illustrate the application 
of policy writing guidelines.  Please keep in mind, however, that this handbook is not 
intended as legal advice regarding any particular situation.  Those seeking legal advice 
should contact an attorney.  It is always prudent to have an attorney review draft policies 
and handbooks to ensure compliance within a particular workplace and industry.   
 


Index of Sample Policy Language 
 


POLICY WRITING GUIDELINES  


Sample Policy Language  
Acknowledgment, 25 
Attendance, 101 
Bereavement, 40 
Cellular phones, 113 
Compensation, 55   
Confidentiality, 119 
Disability leave, 71 
Discipline, 127, 128, 132 
Dress code, 104 
Drug and alcohol, 81, 82, 85 
EEO statement, 20, 21 
Effective date, 23 
Electronic communications, 109 
Glossary, 26 
Grievance, 144 
Harassment, 133, 134, 136, 138, 139 
Holiday pay, 39 
Injury, 72 
Introductory language, 15, 16, 17 
Jury service, 69 


Military leave, 71, 72 
OFLA, 66 
OFLA/FMLA, 67 
Overtime, 50 
Payday, 45 
Privacy, 75, 76 
Safety committees, 114 
Sick leave, 35 
Social media, 111 
Tobacco use, 118 
Travel, 52, 53 
Trial service, 23 
Vacation, 28, 29, 31 
Vacation, Personal leave, 32, 33 
Vacation, PTO, 32 
Voicemail, 112, 113 
Work schedule, 47 
Work time, 64 
Workplace Violence, 116 
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Index of Frequently Asked Questions 
 


POLICY WRITING GUIDELINES  


Frequently Asked Questions 
Abuse of sick leave, 37 
Attendance policies, 102, 103 
Benefits eligibility, 28 
Cell phone use, 54 
Changes in compensation, 56 
Changing the rules, 29 
COLA policy, 57 
Compressed schedules, 48 
Criteria for layoffs?, 145 
Deductions, 61, 62 
Different pay for different shifts, 55 
Dress code, 104, 105 
Drug testing guidelines, 90 
Drug‐testing applicants, employees, 89 
Employee resignations, 149 
Exhausting paid leave, 42 
Family relationship, 97 
Flex schedules and breaks, 48 
Fragrance free workplace, 119 
Fraternization rules, 123 
Grandfathered benefits rules, 44 
Grooming rules 
  fingernails, 108 
  hair, 105 
  piercings, 107 
Holiday on a weekend, 38 
Holiday party policies, 124 
Holiday pay and overtime, 40 
Holiday shutdown, 59 
Injured workers, 95 
Invalidating an old policy, 10 
Jury deferral, 70 
Language policies, 98 


Lunch breaks, 49 
Medical certification policy, 97 
Medical examinations, 96 
No‐moonlighting policy, 120 
Non‐compete agreements, 122 
Notice of resignation, 60 
Overtime and volunteers, 51 
Overtime, unauthorized, 64 
Payday on a weekend, 46 
Performance appraisals, 63 
Pregnancy leave, 67 
Privacy and e‐mail monitoring, 78 
Privacy and employee monitoring policies, 77 
Privacy and hand‐scans, 76 
Privacy and work rules, 80 
Recall after layoff, 148 
Religious accommodation, 34, 93 
Requiring medical information, 36 
Respectful workplace policy, 143 
Restricted pregnant employee, 99 
Restricting religious speech, 94 
Safety rules, 114 
Separation terminology, 146 
Show‐up pay, 59 
Translation of policies, 4 
Travel pay, 53 
Trial service policies, 24 
Use of personal time, 43 
Violence policy, 117 
Wage agreements, 56 
Weapons, 116 
Work schedules, 47 
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POLICY BASICS 


THE SCENARIO 
Deborah Greenburg just came into your office, demanding that she get the last two weeks 
of August off for her vacation.  You know that August is a busy time, and that it would 
be extremely difficult to spare her.  You start to tell her no, when she fires back that Ed 
from her department has already approved the vacation, and she has started making her 
plans.  Besides, she says, she knows that the “guys” in the department never have a 
problem getting their vacation requests approved. 
 
There are countless such scenarios in which managers are confronted with questions to 
which there are no clear answers.  Too often, the response is to “wing it” and make a spot 
decision -- a decision that could prove unwise or even harmful to the company.  But a 
well-crafted written policy can provide everyone with a shared set of expectations and 
allow for fair, consistent (and hopefully more efficient) decision making on things like 
the vacation approval process.  
 


THE BENEFITS OF WRITTEN POLICIES 
A set of written guidelines provides a number of benefits to employers and employees 
alike.  Consider the following. 


Clear communication of the company’s mission and goals 
Written policies are an excellent way to educate employees as to what the company is all 
about and where it hopes to go in the future. 


Shared sense of common purpose   
Just as written policies communicate the function and mission of a company, they can 
also set out the company’s commitment to a fair and respectful work environment.  
Written policies, combined with appropriate training and consistent application, 
demonstrate the company’s appreciation for the contributions made by each employee, 
and this in turn can lead to greater commitment among employees. 


Established standard for the “rules of the game” 
Everyone benefits in an environment where the established policies and procedures are 
clear and predictable.  Although employers need flexibility (and should preserve that 
flexibility in their policies) the lack of any standards can lead to uncertainty and 
confusion. 


Clearer communication 
Many employment disputes result from miscommunication between management and 
staff.  Distributing clearly written policies to all employees will help to prevent this. 
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Time savings 
The task of explaining company procedures to each employee can be very time-
consuming.  Distributing and referring employees to a set of written policies not only 
reduces the chance of miscommunication, but it also saves a great deal of time. 


Minimizing legal claims 
Establishing and following written policies can dramatically reduce the chances of civil 
lawsuits or claims with enforcement agencies like the Bureau of Labor and Industries 
(BOLI).  Ensuring those policies are up to date and consistently applied can help reduce 
the impact of the claims or complaints that do get filed. 
 


 


TRANSLATION OF POLICIES 
 


SPANISH VERSION OF POLICIES ADVISABLE, BUT NOT GENERALLY 


REQUIRED 
 
QUESTION:  If we create an employee handbook, are we liable in any way if 
the Spanish-speaking employees don’t have a translated version so that they may 
not understand the policies? 
 
ANSWER:  It is advisable, from a fairness perspective, to make your company 
policies and procedures known to all employees.  And you will be in a better 
position to defend against potential discrimination claims if you can show all 
employees had advance notice of your company rules.  While there is no Oregon 
law requiring you to translate your handbook into every language spoken by every 
employee, you might consider providing a brief notice to employees in their 
respective languages that indicates each employee is responsible for knowing the 
content of your policies and who to contact regarding any necessary clarifications. 
 
If you have 50 or more employees in the U.S., you are covered by the federal 
Family and Medical Leave Act (FMLA).  The FMLA not only requires employers 
to include basic family leave information in their employee handbooks, but also 
requires, where a significant portion of workers are not literate in English, that 
employers provide FMLA poster information in a language in which the 
employees are literate.  Employers may purchase required state and federal posters 
as a composite, “8-in-1” poster in English or Spanish from BOLI’s website 
www.oregon.gov/boli/ta. 


 


COMMON PITFALLS OF POLICIES 
Oregon is an “employment at-will” state.  In general, this means that an employer can 
terminate an employee at any time for any reason, and that the employee is similarly free 
to leave employment at any time and for any reason. 
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Over the years, however, there have been a variety of laws and court cases that have 
placed major restrictions on an employer’s right to terminate employees.  In writing and 
enforcing policies, employers should take care not to inadvertently violate these laws or 
place unnecessary restrictions on themselves.  The following sections deal with some of 
the mistakes most commonly made. 


Creating Unwanted “Contracts” 
Even if the employer does not intend it, an enforceable contract can be created through a 
written policy.  A classic example is the Oregon case of Yartzoff v. Democrat-Herald, 
281 OR 651, 576 P2d.  356 (1978), in which the employee handbook stated that a new 
employee would be “on probation” for three to six months, but that the employee could 
be terminated at any time during this period if he could not “properly handle his job or 
cannot become a productive member of the team.” 
 
In Yartzoff, an employee was terminated during her probationary period.  She filed a 
lawsuit, alleging that she had been able to properly handle her job and be a productive 
member of the team.  Therefore, the employer had violated the “contract” by firing her.  
The Oregon Court of Appeals ruled that the employee had stated enough information for 
a contract to exist. 
 
The Yartzoff case demonstrates that your written policies, if not carefully crafted, can be 
construed as contracts.  But even in the absence of written policies, employers sometimes 
create contract liability without realizing it.  A prime example was the case of the well-
meaning manager in Ohanian v.  Avis Rent-A-Car, 779 F.2d 101 (2nd Cir, 1985), who 
told Ohanian that as long as he did not “screw up” badly, there was no way he was going 
to get fired, and he would never get hurt in the company.  Ohanian relied on those 
statements in deciding to accept a cross country transfer to a position from which he was 
later terminated.  In upholding an award to Ohanion of $304,693, the court held that 
evidence of the manager’s statements was enough to have created a binding verbal 
contract for lifetime employment. 


Creating Discriminatory Patterns 
Employers are generally aware that discrimination based upon race, gender, color or 
religion is unlawful, but state and federal civil rights laws also protect a host of other 
classifications.  Treating an employee differently because he or she fits into one or more 
of these protected classifications will usually result in a violation of civil rights laws and 
potential liability for the employer.   
 
Employers without written policies can find themselves “playing favorites” or 
establishing discriminatory patterns without being aware of it.  Following a well-written 
and well-enforced policy manual can help ensure equal treatment of all employees. 
 
The chart below summarizes the protected classifications set out under state and federal 
civil rights laws.  A complete discussion on working with protected classes is available in 
BOLI’s Civil Rights Laws, A Handbook for Oregon Employers, 2012 Ed. 
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A Summary of Protected Classifications 
 


FEDERAL LAW  OREGON LAW 


TITLE VII OF CIVIL RIGHTS ACT OF 1964 
Federal laws apply when an employer has 15 or more 
employees (except where noted) 


OREGON REVISED STATUTES CHAPTER 659A 
State laws apply when an employer has 1 or more 
employees (except where noted) 


Race 
Color 
National Origin 
Sex (includes pregnancy‐related conditions) 
Religion 
Retaliation  
Association with Protected Class 
Genetic Information (under Genetic Information  
Nondiscrimination Act) 


Race 
Color 
National Origin 
Sex (includes pregnancy‐related conditions) 
Religion 
Retaliation  
Association with Protected Class  
Prohibition on Genetic Screening and Brain‐wave  
Testing 


AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967  OREGON REVISED STATUTES CHAPTER 659A 
Age  (40 and older in companies with 20+  
employees)  


Age (18 and older) 


Uniformed Services Employment and Reemployment 
Rights Act of 1994 and the Vietnam Era Veterans 
Readjustment Assistance Act of 1974 (all employers) 


Members of the Uniformed Services (ORS 659A.082) 
Taking leave to Serve in State‐organized Militia (ORS 
 399.065) 


Veteran Status 
Leave to Serve in the Military  
Veterans Preference in Hiring and Promotion (Public 
Employers)  


Veteran Status 
Leave to Serve in State‐organized Militia 
Veterans’ Preference in Hiring and Promotion (Public 
Employers) 


AMERICANS WITH DISABILITIES ACT OF 1990  OREGON REVISED STATUTES CHAPTER 659A 
Physical or Mental Disability   Physical or Mental Disability (in companies with 6+  


employees) 


Family and Medical Leave  Act of 1993 (in companies 
with 50+ employees) 


Oregon Family Leave Act (in companies with 25+ 
employees) 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy‐related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child) 


 Parental leave for birth or placement of 
newborn, adopted or newly‐placed foster child 


 


Protected leave for: 


 Serious health condition of employee 
(including pregnancy‐related conditions) 


 Serious health condition of employee’s family 
Member (includes spouse, parent, biological or 
adopted or foster child, parent‐in‐law, 
grandparent, grandchild, same‐sex domestic 
partner and parent or child of same‐sex 
domestic partner) 


 Parental leave for birth or placement of 
newborn, adopted or newly‐placed foster child 


 Non‐serious health condition of a child 
requiring home care 


Leave by Spouse, Son, Daughter or Parent of a Covered 
Military Service Member on active duty or call to active 
duty status for a qualifying exigency  


Leave by Spouse or Same‐sex Domestic Partner of 
Member of the Armed Forces prior to or during leave 
from deployment (under the Oregon Military Family 
Leave Act, ORS 659A.090 to 659A.099 in companies 
with 25+ employees) 


Leave by Parent, Spouse or Child of  Next of Kin to care 
for a seriously ill or injured service member or veteran 
(26 weeks) 
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ADDITIONAL CLASSES PROTECTED BY OREGON LAW 


OREGON REVISED STATUTES CHAPTER 659A  (Except where noted, laws apply when an employer has 1 or more 
employees) 


Access to Employer‐owned Housing 
Credit Records or Credit History 
Injured Workers (in companies with 6+ employees) 
Lawful Use of Tobacco Products on off‐duty hours 
Leave to Donate Bone Marrow 
Leave to Serve in the State Legislature (ORS 171.120‐125) 
Limits on Breathalyzer and Blood Alcohol Testing Expunged Juvenile Record 
Marital Status 
Medical Release as a Condition of Continued Employment 
Opposition to Health or Safety Conditions (ORS 654.062(5)(a)) 
Prohibition on Employer Requiring Medical Release unless Employer pays out‐of‐pocket costs (ORS 659A.306) 
Prohibition on Polygraph Exams  
Family Relationship 
Right to File a Lawsuit, Testify in Criminal or Civil Proceedings or Report Criminal Activities 
Right to Report Health Care Violations 
Right to Testify at Employment Division Hearings 
Right to Testify Before the State Legislature 
Sexual Orientation and Gender Identity 
Victims of Domestic Violence, Sexual Assault, Stalking or Harassment, including Leave Provisions 


 


EMPLOYEE HANDBOOK VS. POLICY AND PROCEDURE 
MANUAL 
Before beginning the task of committing policies and procedures to writing, there are a 
few questions that should be asked and answered about the needs of the company and 
how written policies will be used to meet those needs.  At a minimum, employers should 
consider: 
 


 Who is the target audience? 


 What aspects of company operations require written policies and 
procedures? 


 What level of detail is necessary?   
 
The answers to these questions can help employers to determine whether their written 
policies and procedures should take the form of an “employee handbook” or that of a 
“policy and procedures manual.”   
 
Employee handbooks are typically general statements of company policy using clear 
language to communicate the company’s mission statement, workplace expectations and 
basic administrative procedures.  Policy and procedure manuals are by comparison much 
more detailed descriptions set out as a resource references for managers, supervisors, and 
human resources personnel.  The chart set out below summarizes the basic differences 
separating an employee handbook from a policy and procedure manual.   
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  Employee Handbook  Policy and Procedure Manual 


Audience   All employees   Managers, supervisors, and human 
resources personnel 


Format   Straightforward, succinct statements of 
policy and procedures (no legal language) 


 Typically indexed / sectionalized for quick 
reference 


 Comprehensive statements of  policy and 
detailed descriptions of company 
procedures 


 


Content   Company’s mission and goals 


 Legally required disclosures 


 Benefit programs 


 Administrative procedures (e.g., leave 
request, discipline policy) 


 Detailed policy/procedure names, 
identifying numbers 


 Purpose statements or rationale for 
specific policies 


 Effective dates 


 Definitions 


 Applicable departments 


 Full statement of policy/procedure 


 Legal analysis and authority for policies 


 Statutory / administrative citations 


 Sample documents / forms 


 Appendices 


Purpose   Provide general descriptions of workplace 
expectations  


 Familiarize employees with basic 
procedures of the company 


 Provide management with rationale and 
supporting documentation for policy 
language as aid to implementation 


 
 
As a guide to policy writing basics, this book sets out the practical elements of creating 
and maintaining an employee handbook.  The same principles can also be applied, 
however, as a basis for handling the more detailed material of a policy and procedure 
manual.   
 


EMPLOYEE HANDBOOK CHECKLIST  
There are probably about as many ways to create an employee handbook as there are 
employers.  However, a checklist like the one set out below can be a helpful way to 
conceptualize the steps involved in that process.   
  


______  Identify key personnel  


______ Select topics 


______ Survey existing policies and practices  


______ Draft policy statements 


______ Review completed handbook 
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______ Deploy completed handbook  


______ Provide necessary training  


______ Obtain acknowledgments  


______ Set revision schedule 


 


 Identify Key Personnel   
Who should be involved in writing a handbook?  For some companies, the answer to that 
question seems obvious.  Where there is only one office manager or one human resources 
professional on staff, the task will naturally falls to that person.  Still, even small 
companies should keep in mind that the process of creating a written policy guide will 
require input from a number of sources.  
 
Managers, supervisors and long term employees can provide invaluable insight into: 
 


 Current practices and any “unwritten policy”  


 Rationale supporting current practice (getting beyond “this is how we’ve 
always done it!”)  


 Problem areas (e.g., labor management friction, inconsistent leave 
administration, insufficient training) and potential policy fixes.   


 
Executive and administrative personnel are often keenly aware of regulatory 
requirements and potential compliance issues that should be addressed in any new or 
revised employee handbook. 
 
Whether the organization has attorneys on staff or on retainer, timely legal advice is a 
critical component to creating and maintaining a sound employee handbook. 
 


 Select Topics 
An employee handbook will typically include a selection (if not most) of the following 
components: 
 


1. Introduction and Welcome  
2. General Information about the Company  
3. Compensation Policies 
4. Working Conditions  
5. Leave Policies  
6. Benefits Programs 
7. Workplace Expectations / Rules 
8. Disciplinary Process 
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9. Grievance System / Complaint Process 
10. Termination Procedures 
11. Summary and Acknowledgment 


 
While these are good standard subjects, the decision on what specific topics to include 
under these headings should reflect the actual needs of the workplace.  In addition, the 
handbook should include policy regarding the employer’s and employees’ obligations 
under applicable state and federal employment laws.   
 


 Survey Existing Policies and Practices 
Whenever an employer creates a written policy (or changes existing policies), an 
inventory should be made of any old policies, memos, and meeting minutes that may 
have created expectations among staff.  While employers have a right to change existing 
policies and practices, it is wise to credit employees with everything they may have 
accrued under the previous policies in order to avoid possible contract claims. 
 
The survey is also an opportunity to identify any “unwritten” policies floating around 
various departments in one form or another.  Finally, a survey provides the chance to 
remedy any policy gaps and provide guidance on new laws or emerging problem areas 
like cell phone usage and social networking. 
 


 


INVALIDATING AN OLD POLICY 
 


A NEW POLICY SHOULD STATE THAT IT SUPERSEDES ANY FORMER 


POLICIES 
 
QUESTION:  Our current vacation policy has begun to cost us more than we 
can afford to offer in this economy.  We want to replace the policy with a scaled 
back version, but the word is out and several employees have already stated that 
we are obligated to continue the current system.  Can that be right? 
 
ANSWER:  No.  Employers do have a right to change existing policies and 
practices, including items related to compensation and benefits.  That said, any 
changes to compensation packages need to be made prospectively – i.e., before any 
work that will be compensated under the new package has been performed.  
Employers should credit employees with everything they may have accrued under 
a previous compensation or benefit policy in order to avoid possible contract 
claims.  
 
The new policy should also specifically state that going forward, it supersedes any 
former policies, memos, and verbal or written statements.  As with any new policy, 
employers should obtain a written acknowledgement of the change from each 
employee. 
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EXAMPLE:  ABC Company has traditionally given full time employees three 
weeks of paid vacation time each year.  For economic reasons, ABC Company 
has determined it is now necessary to decrease that amount to two weeks a year, 
effective July 1, [year certain].  ABC Company will allow employees the full use 
of any previously earned vacation time (even if it exceeds the new two-week 
maximum), and then apply the new policy only to vacation hours earned after 
that date. 


 


 Draft Policy Statements 
Consultation with key personnel and taking stock of existing practices should provide a 
fairly good idea as to what needs to find its way into a written policy guide for a given 
employer.  
 
For each policy topic, employers should set out each corresponding proposed policy in 
clear language.  Save the legal analysis, rationale and supporting documentation for the 
policy and procedure manual. 
 
For those working in a collaborative environment, the draft stage also provides a 
convenient check point to ensure that the policy statements are heading in the right 
direction before too much time and energy have been invested.   
 


 Review Completed Handbook 
The draft is ready for review once it addresses each of the topics identified as an item to 
be included in the employee handbook and any appropriate specifics have been added.   
 
At this point, employers may wish to have the management staff who will be 
implementing the new and revised policy review the draft and provide feedback.  Some 
employers also invite feedback on draft policy from employees who will be affected by 
changes to existing policy or practice.  Apart from providing another source of valuable 
input, an expanded review process can promote a sense of ownership and responsibility 
for the new policy among employees. 
 
Apart from the content of the policies, some thought should be given to the overall 
format of the handbook.  Features like a table of contents and an index keyed to page 
numbers are a must for all handbooks.  It is also worth the effort to make electronic 
copies of the handbook searchable or connect sections of the index or table of contents to 
policy language by way of hyperlinks.  Remember, the purpose of the handbook is to 
create another channel of communication with employees; any feature that will promote 
the handbook’s ease of use is worth consideration. 
 
Finally, before the final draft of the handbook is deployed, an attorney should review it.  
As noted above, a poorly written policy can create contractual obligations or expose the 
company to liability under a number of workplace employment laws. 
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 Deploy Completed Handbook 
Individual copies of the employee handbook can be distributed to each employee, or the 
employer can keep copies where employees have easy access to them.  In order to avoid 
misunderstandings, however, it is usually best to distribute individual copies of the 
manual to each employee.   
 
As an alternative to paper, many employers elect to place their employee handbooks 
online or on company intranets.  So long as employees have ready access to the material, 
electronic versions of policies and procedures can be a cost effective solution to the 
expense of hard copies. 
 
Another way to avoid excessive costs is to omit the long and often complex information 
about certain benefits that may not be applicable in many cases.  Instead, the handbook 
can simply advise employees where to find further information about such topics. 
 


EXAMPLE:  Employees have the option of enrolling in ABC Company’s life insurance 
program.  If the employee wishes to do this, the premium payments can be automatically 
deducted from the employee’s paycheck.  For more information about this and other 
insurance plans, contact the human resources department. 


 


 Provide Necessary Training 
A policy is most effective when it is clearly explained at the time of implementation.  For 
new employees, the handbook provides a natural opportunity to introduce and explain 
company policies.  Where a new employee handbook is rolled out (or even just a new or 
revised policy), it is important to provide any appropriate training at the same time.  
Employers may wish to distribute copies of the new handbook or policy to employees 
ahead of such trainings, and reserve the training for addressing concerns and questions 
employees may have.   
 


 Obtain Acknowledgments 
Employers should obtain from each employee a written acknowledgment of having 
received and read the employee handbook (or a copy of any new or revised policy).  The 
employee acknowledgment should be filed in an employee’s personnel file as 
documentation of the employee’s awareness of company policy. 
 
 
 


 Set a Revision Schedule 
While the purpose of written policies is to provide company personnel with a shared set 
of expectations and a guide for fair, consistent (and hopefully efficient) decision making, 
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the backdrop to that policy, is an ever-changing landscape – government regulations 
change, business models adapt, and administrative processes evolve.   
 
Employers should immediately review any policy directly affected by legislative or 
regulatory changes, and as a rule of thumb the entire employee handbook should be 
reviewed at least every three years. 


ADDITIONAL CONSIDERATIONS 


Different Policies for Different Types of Employees 
Employers often have separate policies for separate classifications of employees.  This is 
not necessarily a problem, as long as employees are treated equally within these 
classifications.  Be sure that there is no confusion among employees about which policy 
applies to them by clearly defining classifications (like “full time,” “management 
employee”) in your policy and by providing employees with documentation of their 
status in current job descriptions or employee reviews. 
 


SUMMARY: POLICY BASICS 
Among other things, a well-written set of policies and procedures provides employers 
with a powerful tool for effectively and efficiently communicating workplace 
expectations.  A current and consistently applied policy can also help employers to avoid 
potential liability for violations of Oregon’s civil rights and wage and hour laws.   
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INTRODUCTORY LANGUAGE 
 
The following material identifies several of the elements commonly found in the 
introductory sections of policy manuals.  This material also includes several examples of 
sample language.  Please be advised, however, that the following language is for 
illustrative purposes only.  The best material is custom-made, written specifically to meet 
the individual company’s needs, and reflective of the company’s unique culture and 
mission. 


WELCOME AND INTRODUCTION  
The introduction section of an employee handbook sets the tone for the rest of the policy 
manual.  A good introduction will enthusiastically welcome the new employee and 
provide information as to what the company is about, including its mission and future 
goals.  Information can also be included about the company structure and various 
departments.   
 
The introduction is also the best place to lay out the overall purpose the handbook, what 
kinds of information it will contain, how it is to be used, as well as any necessary 
disclaimers.  Because the introduction provides the framework for what follows, it is 
especially important to (1) avoid language that implies any part of the handbook is a 
contract and (2) make it clear that the company reserves the right to make changes to its 
policies. 
 


INTRODUCTION:  SAMPLE #1 
 


INTRODUCTION 
 
1. This Handbook identifies the personnel policies of the Company and provides to 


the Board, Management and Staff a usable guidebook for administration of these 
policies.  This handbook should increase the understanding and help to eliminate 
confusion on any given policy.  However, this handbook is not a contract or a 
promise of any employment. 


 
2. From time to time, this handbook may need to be modified or revised.  When a 


policy is revised or modified, the “old” policy page should be removed from the 
manual and the new page inserted reflecting its effective date.  These policies and 
procedures are subject to modification, suspension and elimination at any time, 
with or without notice, at the discretion of the Company except as provided in the 
following paragraph.  Each employee is responsible for adhering to the policies 
and procedures of the Company.  It is the employee’s responsibility to read and 
understand this handbook.  Any questions as to the interpretation of any policy 
should be forwarded in writing to the employee’s immediate supervisor for 
resolution by the Chief Executive Officer, who is the only employee authorized to 
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interpret this manual on behalf of the Company.  Interpretations of policies and 
procedures by the Board of the Company shall be final and binding. 


 
3. The Company is an at-will employer and reserves the right to terminate an 


employee at any time for any or no reason, with or without notice just as an 
employee has the right to terminate employment with the Company at any time 
for any or no reason with or without cause or notice.  This at-will employment 
policy is not subject to change. 


 
4. This information supersedes all previous employee handbooks, personnel 


policies, procedure manuals or internal memoranda which addressed personnel 
matters. 


 


INTRODUCTION:  SAMPLE #2 
 


ABOUT OUR HANDBOOK 
 
This handbook gives you some basic information on our current personnel policies, 
procedures and benefits effective as of ________.  It supersedes any prior written or oral 
policies, statements or understandings on these subjects. 
 
This handbook and the guidelines it contains are not intended to be a contract and do not 
create any contract rights of employment or a promise or guarantee of specific treatment 
in specific situations.  Our President may change these guidelines at any time.  All 
employees of the Company are “at-will,” which means that either you or we may 
terminate the employment relationship at any time, with or without cause, with or 
without notice.  Our President is the only person who is authorized to modify our policy 
of employment at-will, and any such modification must be in writing and signed by our 
President. 
 
This Handbook is property of the Company, to be used while you are employed here and 
returned to your supervisor when your employment terminates for any reason. 


 


INTRODUCTION:  SAMPLE #3 
 


ABOUT THIS HANDBOOK 
 
This employee handbook contains information about the employment policies and 
practices of ABC Company in effect at the time of publication.  All previously issued 
handbooks and inconsistent policy statements or memoranda are superseded. 
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This handbook sets forth the terms and conditions of employment of all full-time, part 
time employees and supervisors. 
 
ABC Company reserves the right to revise, modify, delete or add to any and all policies, 
procedures, work rules or benefits stated in this handbook or in any other document, 
except for the policy of at-will employment.  All such revisions, modifications, deletions 
or additions must be in writing and must be signed and approved by ______.  No oral 
statements or representations can change the provisions of this handbook. 
 
This handbook is an integrated agreement between you and ABC Company with respect 
to the duration of employment and the circumstances which employment may be 
terminated; it sets forth the entire agreement concerning those terms, and there are no 
oral or collateral agreements of any kind.  Nothing in this employee handbook, or any 
other personnel document, including benefit plan descriptions, creates or is intended to 
create, a promise or representation of continued employment for any employee. 
 
Not all ABC Company policies and procedures are set forth in this handbook.  We have 
summarized only some of the more important ones.  If you have any questions or 
concerns about this handbook or any other policy or procedure, please ask your 
supervisor. 


 


INTRODUCTION:  SAMPLE #4 
 


The materials contained in this handbook are presented solely for information purposes.  
The contents do not constitute a contract of any kind; they do not create, change, or 
nullify any rights or obligations; and they do not constitute any limitation on the 
discretion of ABC Company (“Company”) in managing or supervising employees.   
 
The handbook is simply an informational summary of our current policies, rules, 
procedures and benefits.  The Company reserves the right to update or change the 
contents at any time.   
 
Any questions or situations not covered by this handbook should be brought to the 
attention of your supervisor and/or Company Personnel/Labor Relations. 


 


RETAINING “AT-WILL” STATUS 
Oregon is an employment at-will state.  As mentioned in the previous chapter, a poorly 
written policy can create an enforceable contract, even if the employer does not intend it.   
 
For this reason is wise to include a prominent statement at the beginning of the policy 
manual regarding employment at-will – even if the language will appear elsewhere.  In 
order to help preserve at-will status, it should be clearly stated that the manual is not a 







Policy Writing Guidelines 


 


18 


contract, that management reserves its right to employ at-will, and that both the employer 
and employee can terminate the employment relationship at any time for any reason.  
Employers may wish to set out how (if at all) the company (or particular people within 
the company) may deviate from this policy.  Such language should be clear and 
prominent -- perhaps in bold typeface and with larger letters than the rest of the text.   
 
That said, including at-will language in the employee handbook cannot by itself eliminate 
the possibility of a claim if the rest of the handbook is not written in a consistent manner. 
A court could still view the handbook itself as a contract, particularly if it is, say, 400 
pages long and makes too many promises of specific outcomes in specific situations. 
 
Another potential problem for preserving at-will status tends to present itself in 
disciplinary policies.  Many employers use a progressive discipline policy that promises 
something like a verbal warning for the first violation, written warning for the second, 
suspension for the third, and finally, termination.  While progressive discipline is an 
excellent tool for demonstrating fairness and providing employees notice of performance 
problems, it is dangerous to promise such a rigid disciplinary sequence - some policy 
violations warrant immediate termination.  For this reason, it is a good idea to reiterate 
the at-will employment status within any written disciplinary policy and state that the 
disciplinary measures listed there are only guidelines, leaving management with the 
discretion to initiate discipline at any step, to skip steps in the disciplinary process, or to 
immediately discharge an employee. 
 
Finally, employers may also wish to include at-will language in other key places, even 
outside the employee manual.  Employers can require job applicants to sign a statement 
on the employment application form acknowledging that if hired, they will be employed 
at-will.  New-hires may also be required to sign an acknowledgment form during 
orientation indicating that they have read the employee handbook, and that they 
understand it is not a contract and that their employment is at-will. 
 


AT-WILL STATUS:  SAMPLE #1: 
 


ABC Company is an employment at-will company.  That means that both the employer 
and employee can terminate the employment relationship at any time for any reason.   


 


AT-WILL STATUS:  SAMPLE #2: 
 


This policy is neither a contract nor a guarantee of continued employment, but will be 
used by the company as a guideline only.  ABC Company reserves the right to deviate 
from this policy and use its discretion in making all employment decisions. 
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AT-WILL STATUS:  SAMPLE #3: 
 


ABC Company is an employment at-will company.  That means that both the employer 
and employee can terminate the employment relationship at any time for any reason.  
Our President is the only person who is authorized to modify our policy of employment 
at-will, and any such modification must be in writing and signed by our President. 


 
 


 


RETAINING AT-WILL STATUS 
 


PRESERVING “AT-WILL EMPLOYMENT” STATUS EXTENDS BEYOND  
POLICY STATEMENTS 


 
QUESTION:  Isn’t it true that since Oregon is an employment at-will state and 
since we have an “at-will” policy in our handbook we don’t have to show cause 
to terminate an employee? 
 
ANSWER:  It is true that employment in Oregon is “at-will,” meaning an 
employer may terminate an employee at any time for any reason, and an employee 
is similarly free to leave employment at any time for any reason.  There are, 
however, several exceptions to the rule.  State and federal civil rights laws prohibit 
employers from discriminating against employees, and employers may also be 
liable in court under tort theories, for employment actions that violate public 
policy, or for breach of contract. 
 
For example, if a manager with the apparent authority to do so makes verbal 
promises of job security, promotions, or pay raises, an employee who can prove 
such promises were made may be able to hold your organization to an oral contract 
for those promises.  Although the at-will language in your policies is important, 
it’s not enough by itself to insulate you from liability.   
 
Therefore, if you want to retain at-will status, it is critical that you train managers 
not to make guarantees of employment for any specific term and not to make 
promises to employees that could constitute a contract.  
 
Although you probably want to retain at-will status, you also shouldn’t rely on it 
when making employment or discharge decisions.  Even if you’re an at-will 
employer, it’s still advisable to establish clear policies, to counsel and discipline 
employees who fail to meet your expectations, and above all, to keep written 
documentation that shows your actions were taken for legitimate, non-
discriminatory reasons. 
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EEO STATEMENT 
While an Equal Employment Opportunity (EEO) statement is not legally required, an 
EEO statement does demonstrate a company’s commitment to following applicable civil 
rights laws.   
 
EEO statements may set out the company’s process for accommodating disabilities and 
may also include guidance for employees on resources available to address any potential 
violations of the company’s EEO policy.  
 
As with all policies, employers may not want to be so specific that the policy quickly 
becomes stale.  Such policies need not include, for example, the names of specific 
employees to contact; a title or position will suffice. 
 


EEO STATEMENT:  SAMPLE #1 
 


ABC Company is an equal opportunity employer and does not discriminate on the basis 
of race, religion, color, sex, age, national origin, disability, veteran status, or any other 
classification protected by law. 


 


EEO STATEMENT:  SAMPLE #2 
 


ABC Company is committed to providing equal employment opportunities to all persons 
regardless of race, color, religion, sex, national origin, marital status, disability, injured 
worker status, age, or any other characteristic protected by applicable law.  
Discrimination or harassment based upon any of these factors is inconsistent with our 
philosophy and will not be tolerated.  If you are aware of any violation of this policy, 
report it immediately to your supervisor or our Human Resources Manager. 


 


EEO STATEMENT:  SAMPLE #3 
 


ABC Company (“Company”) strives to provide equal opportunity to all employees and 
applicants in accordance with state and federal law.  This policy statement is intended to 
remind all employees that its policy is not to discriminate in employment based on race, 
color, sex, religion, creed, age, national origin, citizenship status, physical or mental 
disability, veteran’s status or any other status protected under applicable local, state or 
federal law.  The Company tries to administer employment decisions, including hiring, 
promotions, compensation, benefits, transfers, layoffs, return from layoffs, terminations, 
training, Company sponsored education, tuition assistance and other programs in a 
nondiscriminatory manner. 
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It is also the policy of the Company that all employees work in an environment where the 
dignity of each individual is respected.  Harassment due to race, color, sex, religion, 
creed, age, national origin, citizenship status, physical or mental disability, veteran’s 
status or any other status protected under applicable local, state or federal law is 
prohibited.  Such harassing behavior should be avoided because conduct appearing to be 
welcome or tolerated by one employee may be offensive to another employee.   


 


EEO STATEMENT:  SAMPLE #4 
 


ABC Company offers equal employment opportunities without regard to race, color, 
religion, national origin, sex, sexual orientation, age, marital status, source of income, 
disability, veteran or other protected status.  ABC Company requires that all employees 
cooperate fully to ensure the fulfillment of this commitment in all actions and decisions, 
including: 


 Hiring, placement, promotion, transfer, and discharge; 
 Recruitment, advertising, or solicitation for employment; 
 Compensation and benefits; and 
 Selection for training. 


 
Selection of personnel for hiring and promotion is based on such factors as education, 
experience, proven skills, initiative, dependability, cooperation, availability, and growth 
potential.  ABC Company employees are encouraged to recommend for promotion those 
individuals whose past performance demonstrates an ability to assume greater 
responsibility.  Such recommendations are in no way allowed to be influenced by an 
individual’s race, sex, or other protected factors. 
 
ABC Company will make reasonable accommodations for the known physical or mental 
disabilities of an otherwise qualified applicant or employee, unless an undue hardship 
would result.  Any applicant or employee who requires accommodation in the hiring 
process or to perform the essential functions of a job should contact the Human 
Resources Manager, and advise ABC Company of what accommodation he or she 
believes is needed. 


 


EEO STATEMENT:  SAMPLE #5 
 


______ is an equal opportunity employer and makes employment decisions on the basis 
of merit.  We want to have the best available persons in every job.  ____ policy prohibits 
unlawful discrimination based on race, color, sex, religion, national origin, ancestry, a 
physical or mental impairment that substantially limits one or more major life activities, 
marital status, age or any other consideration made unlawful by federal, state or local 
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laws.  All such discrimination is unlawful. 
 
The _____ is committed to complying with all applicable laws providing equal 
employment opportunities to individuals regardless of race, color, sex, religion, national 
origin, ancestry, a physical or mental impairment that substantially limits one or more 
major life activities, marital status, age or other legally protected category.  This 
commitment applies to all persons involved in the operations of _____ and prohibits 
unlawful discrimination by any employee of _____, including supervisors and 
coworkers. 
 
To comply with applicable laws ensuring equal employment opportunities to qualified 
individuals with a disability, the ____ will make reasonable accommodations for the 
known physical or mental limitations of an otherwise qualified individual with a 
disability who is an applicant or an employee unless undue hardship would result. 
 
Any applicant or employee who requires an accommodation in order to perform the 
essential functions of the job should contact the ______ and request such an 
accommodation.  The individual with the disability should specify what accommodation 
he or she needs to perform the job.  The ____ will consider the requested accommodation 
and any other possible accommodations of which the _______ becomes aware that will 
help eliminate the limitation.  IF the accommodation is reasonable and will not impose an 
undue hardship, the ____ will make the accommodations.   
 
Complaint Procedure.  If you believe you have been subjected to any form of unlawful 
discrimination, provide a complaint to your own or any other supervisor.  _____ 
encourages all employees to report any incidents of discrimination forbidden by this 
policy immediately so that complaints can be quickly and fairly resolved.  Your 
complaint should be specific and should include the names of the individuals involved 
and the names of any witnesses.  The _____ will immediately undertake an effective, 
thorough and objective investigation and attempt to resolve the situation. 
 
If the ____ determines that unlawful discrimination has occurred, effective remedial 
action will be taken, commensurate with the severity of the offense.  Appropriate action 
will also be taken to deter any further discrimination.  Whatever action is taken will be 
made known to you, subject to the confidentiality rights of those involved.  The ___ will 
not retaliate against you for filing a complaint and will not knowingly permit retaliation 
by management employees or your coworkers. 
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EFFECTIVE DATE 
It should be clear from your introductory materials that the company reserves the right to 
make changes to its policy.  In addition to this, the employer should identify the date that 
the policy becomes effective, and specifically invalidate all past policies and procedures 
that are inconsistent with the new policy.  This should be done every time the employer 
wishes to change any portion of a previously distributed policy manual. 
 


TIP:  The employer should also invalidate any memos, statements or handbooks that 
might imply a commitment on the company’s part. 


 


EFFECTIVE DATE:  SAMPLE 
 


This policy manual is effective on January 1, 2012.  This manual supersedes all previous 
statements, memos, policies and practices that are in conflict with its provisions. 


 


TRIAL SERVICE PERIOD 
Some experts discourage employers from having a trial service period because of 
possible confusion over what rights the employee may or may not have when the period 
is completed.  Others feel that as long as the conditions before and after the period are 
fully explained, this can be a useful time for the employer and employee to determine if 
they are a good match.  Generally the employee will not be subject to the progressive 
disciplinary system during a trial service period, and may also not accrue seniority or 
benefits. 
 


TIP:  The policy manual should make it clear that termination may occur at any time 
during or after the trial service period, and that there is no guarantee that the employment 
will continue after this period.  In addition, be careful when using phrases such as 
“probationary period” or “permanent employee” as they may imply that an employee 
would have certain employment rights after the introductory period is over. 


 


TRIAL SERVICE:  SAMPLE 
 


All new employees will have a trial service period of 90 days.  This is a chance for both 
the employee and ABC Company to see how well we work together.  As always, ABC 
Company may terminate the employee at any time for any reason during or after this 
period, and the progressive disciplinary system will not be in effect during trial service.  
Employees will not accrue any benefits during this period. 
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TRIAL SERVICE POLICIES 
 


EMPLOYEES HAVE WORKPLACE RIGHTS EVEN DURING  
“PROBATION” PERIOD 


 
QUESTION:  Should our company have a 90-day probationary period for new 
employees? What laws would apply? Is it true you can just tell a probationary 
employee that “things aren’t working out” and terminate her without issuing 
written warnings or giving a reason? 
 
ANSWER:  Although many employers choose to have a “probationary” period for 
new employees, there are no specific laws that define or require such a period.   
 
Oregon is an employment at-will state, meaning that either you or your employee 
can end the employment relationship at any time and for any reason.  There are, 
however, many exceptions.  For instance, it’s illegal to terminate an employee 
because of race, sex, religion and other classifications protected under state and 
federal civil rights laws. 
 
Since at-will employers can generally terminate an employee at any time, you 
should understand that instituting a “probationary” period for new employees 
doesn’t give you greater rights than you already have.  But you might still choose 
to establish an introductory time for new employees as a waiting period for 
benefits eligibility, or simply as your own timeline to determine whether the new 
employee is a “good fit” with your company.   
 
If you do decide to implement such a period, consider calling it an “introductory 
service” or “trial service” period rather than “probation,” which has a negative 
connotation. 
 
And tread carefully if you establish a trial service period.  You could inadvertently 
create a contract with employees by giving the impression that after 90 days (or 
perhaps six months) they’ll become “permanent” employees.  If you wish to retain 
your “at-will” status – and most employers do – it would be much safer to refer to 
the post-probation worker as a “regular” status employee.  The idea is that even 
after completion of trial service, the employment remains “at-will.” 
 
Many employers erroneously believe that newer employees have fewer rights than 
other workers.  The common thinking goes something like this:  “Mary is a 
probationary employee, so there’s no need for us to address or document her 
performance problems.  It’s uncomfortable to confront Mary, and I don’t want to 
alienate her.  Hopefully, she’ll figure it out and fix the problem on her own.  And if 
she doesn’t, we can just let her go.  After all, she’s on probation.”   
 
That sort of thinking can be dangerous.  The fact is that even brand new or 
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“probationary” employees can file discrimination claims, wage claims, tort actions, 
and breach of contract claims.  And it’s difficult to defend against such claims if 
you have little or no documentation in your personnel file.  You may ultimately 
convince a jury that your actions were not unlawful, but going through the 
litigation process will cost you in time, money and aggravation. 
 
It is true that as an at-will employer, you’re under no obligation to explain the 
reason for a termination, whether during or after a trial service period.  But leaving 
the employee in the dark and conducting a surprise termination isn’t a great 
strategy. 
 
If you were the one being terminated, you probably wouldn’t be satisfied with a 
vague explanation such as, “Things just aren’t working out.”  Indeed, you might 
suspect that the employer was hiding the “real” reason for the discharge and might 
attribute it to discrimination or some other unlawful motive. 
 
That’s why it’s wise to give each new employee notice of your rules and 
expectations from the very start and to promptly address any performance 
problems.  That way, the employee will have a fair opportunity to correct any 
deficiencies, and a termination for failure to do so won’t come as a complete 
shock. 
 
Counseling the new employee and documenting your efforts will also help you to 
show that you’re applying your company policies evenhandedly, in a legitimate 
and non-discriminatory manner. 


 


EMPLOYEE ACKNOWLEDGMENT  
It is useful to have employees acknowledge receipt of the policy manual in writing.  
There should be two copies of the sign-off sheet, one to remain in the manual and the 
other to be placed in the employee’s personnel file.  The same procedure should be 
followed whenever a specific portion of the manual or handbook is amended.   
 


EMPLOYEE ACKNOWLEDGMENT:  SAMPLE 
 


I have received and read the policy manual for ABC Company.  I also understand that this 
manual is not a contract and that ABC Company can change the manual at any time. 
 
 
Name  (Please Print):  
  
Signature:  
  
Date:  
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GLOSSARY OF TERMS 
Among other things, the employee handbook is an important tool for helping employees, 
particularly new hires, to get a feel for the company’s culture.  Including a glossary of 
potentially unfamiliar terms, acronyms, and the like can be a great way to reduce 
confusion and promote a smooth integration of new employees.  
 
The employee handbook also serves to communicate a set of expectations for 
performance and behavior.  Words such as “cause” or “insubordination” will inevitably 
mean different things to different people.  To avoid confusion, employers may also wish 
to define some otherwise commonly used terms.  For example, if health benefits are only 
available to “full-time” employees, identify the standard that will be used to define “full-
time.” 
 


TIP:  In defining these terms, employers should avoid the use of phrases which imply 
guaranteed employment.  For example, instead of classifying certain employees as 
“permanent,” employers may wish to use the term “regular.” 


 


GLOSSARY:  SAMPLE #1 
 


All employees who have completed their 90 day trial service period shall be classified as 
regular employees. 


 


GLOSSARY:  SAMPLE #2 
 


… 
 
Full-time Employees:  Include all employees whose weekly scheduled hours equal or 
exceed 32 hours.  
 
Part-time Employees:  Include any employee whose weekly scheduled hours are less 
than 32.  
 
Seasonal Employees:  All employees whose employment is anticipated last not more 
than 180 days from date of hire or first date of work, whichever is later. 
 
… 
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EMPLOYEE BENEFITS 
 
Employers often find themselves competing for good employees.  One of the best ways 
to maintain a competitive edge is to offer benefits, such as holiday and vacation pay.  
Many employers also offer general “personal leave” days or “paid time off (“PTO”) 
banks, which are intended to cover what was traditionally covered under separate sick, 
vacation and holiday pay leave banks. 
 
Apart from benefits required by law (e.g., unemployment insurance contributions, social 
security, etc.), employers are not required to offer additional fringe benefits to 
employees.  However, once such benefits are promised, they may not be arbitrarily 
withheld. Wage claims and other legal actions frequently arise because employers and 
employees understand benefits policies differently.  Creating clear and precise fringe 
benefits policies is an excellent way to avoid such disputes. 
 
TIP:  Whatever fringe benefits an employer decides to offer, it is critical that the policy 
clearly define: 
 


 What the benefit is,  


 How it is earned,  


 Who is entitled to it, and 


 When it can be taken. 
 
Employers should also determine what happens to benefit accruals in the event of a 
termination or separation from employment.  Can employees cash out unused vacation or 
sick leave or is there a “use it or lose it” policy? 
 
Finally, keep in mind that state and federal family and medical leave laws can affect an 
employer’s benefits, absenteeism and leave policies.  For example, although there is no 
requirement that protected family leave be paid, the employee must be allowed to use any 
existing accrued paid leave, including sick leave, vacation leave or any paid leave 
provided in lieu of vacation leave, regardless of the employer’s normal policy.  So, for 
example, even if a sick leave policy provides that the employee must actually be sick to 
use it, eligible employees may use sick leave when taking family leave to care for a 
covered family member with a serious health condition. 
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BENEFITS ELIGIBILITY 
 


COMPANY RULES DETERMINE WHICH WORKERS ARE FULL-TIME 
 
QUESTION:  How many hours per week must an employee work to be 
considered a full-time worker eligible for benefits? 
 
ANSWER:  You won’t find a definition of “full-time” or “part-time” in the law, as 
employment statutes don’t distinguish between employees based on the number of 
hours worked.  Civil rights and wage and hour laws apply to all workers, 
regardless of whether you classify them as full-time or part-time.  It’s up to your 
company policy to define those terms and to determine which employees are 
eligible for group health insurance and other fringe benefits.  You can set any 
minimum hourly requirement you choose.  Some companies even allow part-time 
employees to receive a prorated portion of benefits. 


 


VACATION 
Because vacation leave is not required by law, employers are generally free to set up their 
policy on personal leave in whatever way best suits their business needs.   
 
The employee handbook should address whether vacation leave will be provided, 
whether it will be paid time or leave without pay, who qualifies for vacation, the rate at 
which it is accrued, and any other conditions placed on its use.  Other considerations to 
be addressed could include: 


 How far in advance employees must request vacation leave 
 Whether seniority, “first come, first served,” or some other consideration affects 


vacation request approvals  
 The circumstances under which the employer may deny vacation leave  
 Whether employees are eligible for leave without pay when no vacation leave is 


available  
 Maximum accruals 
 “Use it or lose it” restrictions 
 Disposition of unused vacation accruals in the event of a termination. 


 


VACATION POLICY:  SAMPLE #1 
 


All full-time employees of ABC Company will earn eight hours of vacation time each 
month, paid at the same rate as the employee’s regular wage.  The use of this vacation 
pay is subject to management’s approval, and will be based on factors such as staffing 
needs, the employee’s workload, other vacation requests and the needs of the company. 
  
Any earned but unused vacation pay will automatically be carried over into the following 
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year.  However, employees will not be allowed to accrue more than 250 hours of 
vacation leave, and will forfeit any vacation time in excess of 250 hours.  If the employee 
leaves the company, any earned but unused vacation pay will be paid out in cash in the 
employee’s final paycheck at the rate of pay the employee earned at the time the vacation 
hours were earned. 
 


[[NOTE:  Oregon law does not prohibit a “use it or lose it” clause, and an 
employer may enforce such a policy as long as the employer gives 
employees a reasonable opportunity to use their vacation time before it is 
forfeited.]] 


 
 


 


CHANGING THE RULES 
 


COMPANIES CAN MAKE PROSPECTIVE CHANGES TO THEIR BENEFITS 


OFFERINGS 
 
QUESTION:  For years now, our company has paid out accrued vacation 
benefits to employees who leave on good terms with the company.  At this point, 
however, we would like to implement a “use it or lose it” policy – is that legal? 
  
ANSWER:  If you’re an at-will employer, as most Oregon businesses are, then 
you’re free to prospectively change the terms and conditions of employment, 
including the benefits package you offer your employees.   
 
Of course, any vacation hours already on the books (i.e., before implementation of 
the new policy) were accrued with the understanding that you would pay them 
upon any amicable separation.  You would risk a breach of contract claim if you 
did not maintain that practice with respect to those hours.  That said, you could 
require that employees draw down any existing leave balances prior to taking any 
leave accrued after the new policy goes into effect.  Over time, the liability for 
accrued vacation balances would diminish. 


 


VACATION POLICY:  SAMPLE #2 
 


Full-time employees accrue paid vacations in accordance with the following schedule: 
 


Length of Employment  Rate  Vacation Accrued 


6 months through 1st year  .0385 per hour  5 days per year 
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2nd year through 4th year  .0385 per hour  10 days per year 


5th year through 14th year  .0575 per hour  15 days per year 


15th year and thereafter  .0769 per hour  20 days per year 


 
Temporary and part-time employees do not accrue paid vacation time. 
 
There is no accrual during the first six months of employment.  No vacation time may be 
taken until after completion of the first year of employment. 
 
During the second six months of continuous employment, an employee who is scheduled 
to and does work for 40 hours per week would normally accrue five working days or 40 
hours of vacation. 
 
In the second, third and fourth years of continuous employment, an employee who is 
scheduled to and does work 40 hours per week would normally accrue five working days 
or 40 hours of vacation.   
 
In the fifth years through fourteenth years of continuous employment, an employee who 
is scheduled to and does work 40 hours per week would normally accrue 10 working 
days or 80 hours of vacation. 
 
In the fifteenth and following years of continuous employment, an employee who is 
scheduled to and does work an average of 40 hours per week would normally earn 20 
working days or 160 hours of vacation. 
 
(Option A) 
ABC Company encourages employees to take vacation on an annual basis.  Vacation time 
must be taken within the year following accrual.  Vacation time not used in the year 
following accrual will be lost.  There is no payment for accrued vacation upon voluntary 
or involuntary termination. 
 
(Option B) 
ABC Company encourages employees to take vacation on an annual basis.  An employee 
may not accumulate more than ___ days of vacation.  Once an employee reaches the 
maximum accrual, no additional vacation will be earned until previously accrued 
vacation time is sued.  Upon voluntary termination, employees will be paid for accrued 
but unused vacation on a pro rata basis.  There is no payment for accrued vacation upon 
involuntary termination. 
 
Vacations will be scheduled so as to provide adequate coverage of jobs and staff 
requirements.  The ______ will make the final determination in this regard. 
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Employees on unpaid leave do not accrue vacation time.  If a holiday occurs during your 
vacation period, you will be granted one additional day of vacation, to be taken at a time 
approved in advance by your supervisor. 


 


VACATION POLICY:  SAMPLE #3 
 


The company recognizes that every employee needs to take paid vacation time off each 
year for rest and renewal.  Employees are encouraged to use vacation time in one week 
blocks of time or longer to ensure sufficient time away for renewal.  The company 
encourages the full use of vacation time each year by each employee.  To that end, 
unused vacation time will never be carried over into the next year and will not be paid 
out at year end or termination, except for employees who have worked for the company 
for at least five years and who are not terminated for cause. 
 
All use of accrued vacation time must be applied for in writing and pre-approved by the 
company. 
 
Employees accrue vacation as follows: 


 Every full-time employee is given two weeks vacation at the time of hire.  After 
working for the company for three months, an employee may begin to use the 
first week of vacation time and after working for the company for nine months, 
an employee may use the remainder of the first year’s vacation time.  Advanced 
use of vacation time may be granted in the third or ninth month with written 
approval of the company. 


 Every full-time employee on her/his second anniversary date shall be given two 
weeks paid vacation. 


 Every full-time employee on each of her/his third through sixth anniversary dates 
shall be given three weeks of paid vacation. 


 Part-time employees accrue vacation time pro rata based on the number of hours 
the part-time employee is normally scheduled to work, as compared to a 2080 
hour work year. 


 Employees who change from full to part time or vice versa do not lose vacation 
seniority accrued to date.  The benefits will be adjusted pro-rata in the year of the 
change.  For example, a change to full time will increase the benefit, while a 
change to part time will diminish the benefit pro-rata as described above. 


 
NOTE:  Unused vacation will never be carried over and will not be paid out at year end 
or at the termination of employment relationship, regardless of the circumstances of 
termination, unless the employee has been working at the company for at least five years 
and the termination is not for cause. 
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VACATION (PERSONAL LEAVE) POLICY:  SAMPLE #4 
 


In lieu of separate sick, vacation and holiday leaves, ABC Company provides three weeks 
per year of personal time off.  Employees may use these days for vacations, desired 
holidays off, illness, or any other reason.   
 
Employees must obtain approval from their direct supervisor for personal time off.  Such 
time off will be granted at the discretion of management.  The factors considered in 
granting such leave include, but are not limited to: 


 General needs of the company 
 Other requests for time off 
 The employee’s workload  
 The order in which the request was received. 


 


VACATION (PTO) POLICY:  SAMPLE #5 
 


The Company recognizes your need to take time away from work.  Therefore, regular 
employees are eligible to take Paid Time Off (“PTO”) to be used for vacation, sick leave, 
bereavement leave, floating holidays, study days, inclement weather days, and other 
personal time.  It does not include time off for other types of leaves of absence as 
specified in other leave policies included in this handbook (such as jury duty leave and 
military leave). 
 
During the year in which they are hired, regular full-time employees may be eligible for 
PTO on a prorated basis.  Eligibility begins on the first day of the month following the 
eligible employee’s hire date.  Regular full-time employees are eligible for the number of 
PTO days based on their hire month as follows: 
 


Hire Month  Number of Days 


January  up to 18 days 


February  up to 17 days 


March  up to 15 days 


April  up to 13 days 


May  up to 12 days 


June  up to 10 days 


July  up to 8 days 


August  up to 7 days 


September  up to 5 days 


October  up to 3 days 


November   up to 1 day 


December   0 days 
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[[NOTE:  For purposes of this program, an employee’s hire date must be 
on or before June 30, in order to receive credit for a full year of service for 
the year in which the employee is hired.  For example, employees hired 
between January 1 and June 30 may count the year in which they are hired 
as a full year of service.  However, employees hired from July 1 to 
December 31 must wait until January 1 of the following calendar year in 
order to have completed one full year of service.]] 


 
After regular full time employees have completed a full year of service, they may be 
allocated on January 1 of each year PTO as follows: 
 


Length of Service  PTO per Calendar Year 


First year of employment  Prorated (see chart above) 


2‐4 years  up to 20 days per year 


5‐9 years  up to 25 days per year 


10 or more years  up to 30 days per year 
 
Regular part-time employees will be allocated PTO on a prorated basis.  Temporary and 
seasonal employees are not eligible for paid time off. 
 
Employees are required to take a minimum of ten days per calendar year.  If by the end 
of the calendar year an employee has not used his/her total allocation of PTO for that 
year, the employee may carry over the unused PTO beyond the required 10 days.  PTO 
time will only be accumulated to a maximum of 60 days.  Once eligible employees reach 
the maximum allocation of 60 days, they cease being allocated additional PTO time until 
some of their current allocation is used. 
 
PTO should be taken in half or full-day increments.  Each employee is responsible for 
scheduling his/her PTO in conjunction with his/her manager.  For anticipated PTO, 
employees are to provide written requests for PTO to their department 
manager/supervisor two weeks prior to the requested start date.  For unanticipated PTO, 
employees must contact their supervisor 30 minutes prior to the start of their shift.  
Generally, supervisors will schedule anticipated PTO based on PTO requests, work loads 
and the needs of the Company. 
 
If an employee leaves the service of the Company for any reason, the employee will be 
paid for all unused PTO time. 


 


VACATION (“PERSONAL LEAVE”) POLICY:  SAMPLE #6 
 


As a regular full-time employee, you are eligible to earn up to ten days of paid personal 
leave during each calendar year.  Personal leave may be used for non-work related 
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disabilities (i.e., illness, injury or pregnancy); any emergency affecting a member of the 
employee’s immediate family; doctor, dental and counseling appointments; and 
inclement weather.  You may use your personal leave in units of no less than two hours 
at any one time.  Please advise your manager as soon as possible that you will be absent 
from work for personal leave.  The Company may ask for a doctor’s release from work 
during a personal leave for an illness, injury or pregnancy. 
 
If you have been employed with the Company for less that one full year, upon 
completion of your introductory period you will be eligible for one day of paid personal 
leave for each month worked through the end of the calendar year, up to a maximum of 
ten days. 
 
Accrued personal leave may be used during a disability-related leave of absence.  
Personal leave will continue to accrue for disability leaves of 30 days or less, but will not 
accrue for disability leaves beyond 30 days.   


 
 


 


RELIGIOUS ACCOMMODATION 
 


“FIRST-COME, FIRST SERVED” VACATION RULE IS GENERALLY 


ENFORCEABLE 
 
QUESTION:  We have an employee, Bruce, who likes to travel to attend a week-
long, annual religious convention – sort of a retreat, where he meets with 
members of other churches.  This year, he submitted a vacation request just two 
weeks ahead of the convention, and his supervisor denied the request because of 
our “first come, first served” vacation policy.  Four other employees in the same 
department have already been approved for time off, and as this is a busy time of 
year for us, we can’t spare anyone else.  Is it problematic or discriminatory to 
deny Bruce’s request? 
  
ANSWER:  Probably not, because attendance at this event seems to be a matter of 
personal preference for Bruce and not a tenet of his religion.  If Bruce were 
requesting time off for a religious holiday or for the Sabbath when his religion 
prohibited him from working, you’d be obligated to make reasonable 
accommodations for him, provided that his religious belief is sincerely held and 
that accommodating his request wouldn’t pose an undue hardship. 
 
You’re not required to make special accommodations when an employee’s request 
is based on mere preference.  If Bruce claims attendance at this event is required 
under his religion, you can require that he provide documentation from his priest 
or minister.  And if Bruce knew about the “first come, first served” policy, you 
may be able to show that Bruce’s late request for leave creates an undue hardship 
such that you’re not obligated to bump another employee from an approved 
vacation. 
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SICK LEAVE  
As with other types of leave, employers should address whether sick leave will be 
provided with pay, to whom, the rate at which it is accrued and any conditions placed on 
its use.  Other considerations to be addressed could include: 


 Whether sick leave is available for the employee to care for family members or 
only for the employee’s own illness 


 The company’s reporting requirements for employees using sick leave 
 The company’s policy on absenteeism, “unexcused” absence, and eligibility for 


leave without pay for illnesses when sick leave has been exhausted 
 
The company’s policy should inform employees about or refer employees to a separate 
policy on legally protected family and medical leave.  See BOLI’s Civil Rights Laws 
handbook and Family Leave Laws handbook for more information on these obligations. 


SICK LEAVE:  SAMPLE 
 


All full-time employees will earn four hours of sick leave per month to be paid at the 
same rate as their regular wage.  Any unused sick leave will be carried forward into the 
next calendar year.  Sick leave will not be paid out in cash when the employee leaves the 
company. 
 
If an employee runs out of sick leave, any additional time missed due to sickness will be 
automatically deducted from the employee’s accrued vacation time.  If the employee has 
no accrued vacation time, the employee will be placed on leave without pay, the length 
and availability of which are to be determined by the company in its sole discretion. 
 
NOTE:  Employees with long-term or serious health conditions may be entitled to time 
off under the Americans with Disabilities Act, the Oregon Family Leave Act and the 
federal Family and Medical Leave Act.  It is important to be aware that family leave laws 
allow employees to use any accrued paid sick leave, vacation leave or any paid leave 
provided in lieu of sick leave, and also allow employers to require employees to exhaust 
paid leave during family leave, subject to certain notice requirements. 
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REQUIRING MEDICAL INFORMATION 
 


EMPLOYER POLICY CAN PUT STRINGS ON USE OF  
ACCRUED SICK LEAVE 


 
QUESTION:  We offer a generous benefits package that allows employees to 
accrue up to 15 days of paid sick leave per year.  What are our legal options 
when an employee takes advantage of our generosity? We have one employee, 
Jay, who seems to call in sick every time the sun is shining on a Monday 
morning.  Jay’s attitude when we question him about his illness is that it’s none 
of our business.  He feels he’s entitled to take sick leave since he’s earned it.  Do 
we have the right to ask for the specifics on what his illness is or to demand that 
he bring us a doctor’s excuse? Can we discipline or even terminate an employee 
for using excessive sick leave? 
 
ANSWER:  It’s up to your company policy to determine just when and how 
employees may use paid sick leave.  You can authorize or deny the use of sick 
leave according to your policy, so long as it’s applied in a non-discriminatory way.  
Generally, you can request relevant information and discipline employees for 
unauthorized use of sick leave.  You should, however, be aware of disability and 
leave laws that regulate medical inquiries, give certain employees the right to take 
time off and, in some cases, guarantee the right to use accrued paid leave. 
 
Jay may be telling you to “mind your own business,” but you do have a business 
reason and the right to ask questions to determine how to track his absence and 
whether paid leave is authorized under your policy.  Oregon and federal disability 
laws permit employers to make medical inquiries of employees as long as they are 
job-related and consistent with business necessity.  You can, therefore, inquire 
about Jay’s pattern of absenteeism – especially when the circumstances are 
suspicious. 
 
Although you can make job-related inquiries, be careful not to overstep your 
bounds.  In most cases, it’s inappropriate to demand information about the 
employee’s specific symptoms, prescription medication or medical prognosis, 
unless you can demonstrate there’s a business need to know.  You are entitled to 
general information about the reason for Jay’s absence so that you can determine 
whether to track the absence as family leave and whether the absence qualifies 
under your paid sick leave plan. 
 
If it’s your company policy to do so, you can require that Jay bring a doctor’s 
excuse or fitness for duty release when he returns to work.  Many employers 
require such documentation when an employee has missed three days of work.  
Keep in mind that if you do require a doctor’s note or an evaluation under such a 
policy, you’ve made it a condition of employment, and an Oregon civil rights 
statute (ORS 659A.306) requires you to pay any out-of-pocket costs incurred by 
the employee. 
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There are other limitations on requiring medical certification.  Under the Oregon 
Family Leave Act (OFLA), covered employers may only require a doctor’s note 
for “sick child” incidents for non-serious health conditions beginning with the 
fourth incident or day of sick child leave during the year.  With all absences that 
qualify for family leave, the employer must make any medical certification request 
in writing and must allow the employee 15 days, absent extenuating circumstances, 
to return the completed certification. 
 
You can specify in your sick leave policy under what circumstances paid sick 
leave is authorized.  Some employers limit the use of sick leave to situations when 
the employee is ill.  Others allow use of paid sick leave for illness of the 
employee’s spouse or family member.  Just keep in mind that during protected 
family leave absences, employees may be entitled to use paid sick leave regardless 
of your usual sick leave policy.   
 
You can discipline an employee for unauthorized use of sick leave, but you should 
be certain that you’re not counting any absences legally protected under workers’ 
compensation, disability or family leave laws. 


 
 


 


ABUSE OF SICK LEAVE 
 


EMPLOYER POLICY MAY SET LIMITS ON USE OF ACCRUED LEAVE 
 
QUESTION:  If I have an employee that has used a total of 304 hours of sick 
time since April 2010, would I have grounds for termination based on excessive 
sick time? 
 
ANSWER:  Oregon’s civil rights laws don’t define “grounds for termination” or 
“excessive sick time,” so it’s your company policy that determines how much sick 
leave an employee accrues, when the employee may access that sick leave, and 
what work absences are inappropriate or excessive. 
 
It’s legal to terminate someone for calling in sick too often or for “abuse of sick 
leave,” as some employers characterize it, but you have to be certain that the 
absences in question are not legally protected.  Civil rights laws do prohibit you 
from disciplining or terminating an employee for absences related to a 
compensable workers’ compensation claim, absences related to a disability if the 
time off would be a reasonable accommodation, and absences for reasons 
protected under the family leave laws, such as serious health conditions. 
 
But if we’re talking about an employee who’s used 304 hours of leave by calling in 
sick with the sniffles, a sore throat, or other routine illnesses, then the absences 
aren’t legally protected, and you can discipline or terminate according to your 
policy.   
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HOLIDAY PAY 
As with other benefits, paid holidays are not required by law.  That means employers are 
free to set the rules for how paid holidays are handled.  The employee handbook should 
address whether paid holidays are offered, how many are offered (or which days are 
company-recognized holidays), and how the company handles holidays that fall on a 
weekend. 
 
Company policy also sets the rules as to which employees are eligible for holiday pay.  
For example, an employer might offer holidays to full-time but not part-time workers, or 
alternatively, an employer might prorate the holiday pay for those who work fewer hours.  
Keep in mind, however, that it is up to company policy to define terms like “full-time” or 
“part-time” workers.  In addition, employer policies might address whether employees 
who work on a holiday are entitled to premium pay or to another day off with pay in lieu 
of the holiday. 
 
NOTE:  If an employee requests, an employer must provide reasonable accommodation 
for a sincerely held religious belief, provided this does not create an undue hardship for 
the employer.  This accommodation could include allowing a different day off for a 
religious holiday.  
 
 


 


HOLIDAY ON A WEEKEND 
 


JULY 4TH HOLIDAY TRIGGERS EMPLOYER CONCERNS 
 
QUESTION:  The 4th of July fell on a Sunday this year.  Can we simply give 
employees eight hours of holiday pay, or are we required to provide a different 
paid day off? Would Monday the 5th be the official government holiday that 
we’re required to honor? 
 
ANSWER:  The law doesn’t require employers to offer holidays at all, so it’s your 
company policy that sets the rules for holidays and other fringe benefits like 
vacation, sick leave and insurance coverage.   
 
It’s wise to address the “what if” questions like this one ahead of time.  What if a 
promised paid holiday falls on a weekend?  There are a number of possibilities 
here.  You could grant employees holiday pay without a day off, or you could 
provide a paid day off on the Friday before or the Monday after.  Some employers 
instead offer a certain number of “floating holidays” in the form of a paid time off 
(PTO) bank so that employees have some flexibility. 
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HOLIDAY PAY:  SAMPLE #1 
 


All full-time employees will receive eight paid holidays per year.  The holidays are: 
 
Christmas  Veteran’s Day 
New Year’s Day Thanksgiving 
Memorial Day  Martin Luther King’s Birthday  
Independence Day President’s Day 
 
These holidays will be observed on the same day as observed by the State of Oregon for 
its employees 


 


HOLIDAY PAY:  SAMPLE #2 
 


The offices of ABC Company will be closed in observance of the following holidays: 
   


New Year’s Day  
Martin Luther King’s Birthday  
President’s Day  
Memorial Day    
Independence Day  
Veteran’s Day  
Thanksgiving  
Christmas 


 
Holidays which fall on a Saturday will be observed the Friday before.  Holiday falling on 
a Sunday will be observed the Monday following. 
 
All employees having completed trial service are eligible for holiday pay and will receive 
8 hours pay for the holidays listed above.   
Eligible employees required by the company to work on a designated holiday may 
schedule an alternate paid day off with their immediate supervisor.  Alternate paid 
holidays must be taken with 15 days prior to or 15 days following the designated holiday. 
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HOLIDAY PAY AND OVERTIME 
  


HOLIDAY PAY GENERALLY DOESN’T COUNT AS 
HOURS WORKED WHEN CALCULATING OVERTIME 


 
QUESTION:  If an employee works 10 hours per day for four days (Monday 
through Thursday) and a paid holiday like Independence Day falls on that 
Friday, do I, the employer, have to pay overtime? 
  
ANSWER:  No.  The Oregon wage laws and the federal Fair Labor Standards Act 
require you to pay overtime only when an employee works more than 40 hours in 
your designated seven-day workweek.  And the laws don’t require you to count 
paid holidays, sick leave, vacation days, or personal time off towards the overtime 
total. 
 
Of course, you’d have to count paid leave for overtime purposes if you’ve 
promised to do so in your personnel manual, or if you’re bound to do so by an 
employment contract or collective bargaining agreement 
 
And if the employee in your example is required to work on the holiday, then that 
work will push him or her into overtime, and you’ll be obligated to pay time-and-
one-half the regular hourly rate for those hours.  However, if you pay premium pay 
for time worked on a holiday, that premium pay may be used to offset a 
corresponding amount of overtime pay. 


 


BEREAVEMENT LEAVE 
Neither state nor federal leave laws require bereavement leave, so it is entirely up to 
company policy to determine whether to offer employees leave for bereavement.  
Likewise, company policy determines which family members are covered by the policy 
(e.g., immediate family, grandparents, etc.) and whether the leave is paid or unpaid.     
 
As a practice point, keep in mind that depression due to the loss of a loved one may be a 
serious health condition entitling an employee to protected time off under family leave 
laws (see the FAQ below).   


BEREAVEMENT LEAVE:  SAMPLE  
 


All employees who suffer a death in their immediate family are entitled to up to three 
days of bereavement leave to be compensated at their normal rate.  Immediate family is 
defined as spouse, parents, parents-in-law, siblings, children and grandchildren. 
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BEREAVEMENT & FAMILY LEAVE LAWS 
 


BEREAVEMENT LEAVE NOT GENERALLY COVERED UNDER  
OFLA OR FMLA 


 
QUESTION:  Karen, our office manager, left for Chicago three weeks ago to 
care for her father, who has been in the terminal stages of cancer.  We granted 
this time off and designated the absence as family leave, because our company is 
covered by OFLA and FMLA and because Karen has been with us full-time for 
several years.  Karen just notified us that her father passed away this week.  She 
says that she wants to take an additional three weeks off to recover from the 
emotional strain she’s been under, to comfort other grieving family members, 
and to deal with her father’s estate. 
 
We’d like to help Karen through this difficult time, but we do need her back as 
soon as possible.  What are our legal obligations? Does she have the right to 
bereavement leave, and would this count as family leave? 
 
ANSWER:  Family leave laws usually don’t apply after an employee’s relative 
dies, and it’s your company policy that determines the employee’s right to 
additional time off. 
 
You indicate that your company is covered by both OFLA, the Oregon Family 
Leave Act, and FMLA, the federal Family and Medical Leave Act.  Employers 
with 25 or more employees in Oregon are covered by OFLA, and employers with 
50 or more employees in the U.S.  are also covered by FMLA. 
 
Eligible employees may take up to 12 weeks of family leave per year in qualifying 
situations, including caring for a family member with a serious health condition.  
Under both state and federal leave laws, the “serious health condition” definition 
includes the terminal stages of a disease.  And since you’ve employed Karen full-
time for over a year, she is eligible to take up to 12 weeks off during her father’s 
terminal illness.   
 
But neither OFLA nor FMLA covers bereavement leave.  Strange as it may sound, 
death is not a “serious health condition” covered by these laws.  This means that 
although the first three weeks of Karen’s absence were covered, family leave and 
its legal protections ceased when her father died, as there was no longer a 
qualifying condition. 
 
It’s up to your company to decide whether you’ll offer bereavement leave, how 
much you’ll offer, and whether the time will be paid.  Bereavement leave, like sick 
or vacation leave, is a fringe benefit, and your company policy sets the rule.  Some 
employers, for instance, allow employees to access sick leave for two or three days 
of bereavement. 
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The leave laws don’t cover the time Karen spends settling her father’s affairs, but 
you’re free to allow such time off under your policy. 
 
Family leave laws do sometimes come into play in bereavement scenarios, but not 
simply by virtue of a family member’s death.  For example, Karen herself may 
qualify if, after her father’s death, she is diagnosed with clinical depression that 
incapacitates her.  She would then have the right to use some or all of her 
remaining nine weeks of family leave for her own serious health condition.  Or, if 
Karen’s mother had a similar diagnosis after her husband’s death, Karen could take 
leave to care for her. 


 


MISCELLANEOUS BENEFITS ISSUES 
 


 


EXHAUSTING PAID LEAVE 
 


POLICY MAY REQUIRE EMPLOYEE TO USE ACCRUED PAID LEAVE FIRST 
 
QUESTION:  Can we require an employee use up all paid leave before going on 
an unpaid leave? 
 
ANSWER:  Yes.  Your policy may state that employees must exhaust their 
accrued sick leave, vacation, and other paid time off before you’ll grant a leave 
without pay.  Oregon wage and hour laws don’t provide specific rules on accrual 
or use of these benefits, so how you administer them is entirely up to your policy.  
Of course, if your employee handbook is silent on this issue or if your benefits 
rules are otherwise unclear, disputes can arise. 
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USE OF PERSONAL TIME 
 


‘EMPLOYER STRIKES BACK’ AT STAR WARS GEEK 
 
QUESTION:  Our employee Jason is an admitted “Star Wars geek” and has 
told his supervisor he intends to take the day off Thursday, May 16th to catch the 
premiere of “Star Wars II: Attack of the Clones.”  Although Jason has plenty of 
accrued PTO, are we required to grant his request if we really need him in the 
office that day? 
 
ANSWER:  An employee’s entitlement to use PTO depends on your benefits 
policy and past practice in granting personal leaves.  It’s likely that the force would 
still be with Jason even if you kept him at the office Thursday and made him wait 
until later to see the movie. 
 
But in doing so, you need to ask yourself whether you would be violating promises 
you made in your personnel handbook.  Does your policy permit employees to 
schedule personal days at their convenience, as long as they have accrued time and 
provide advance notice? Or, have you told employees that leave approval will 
depend on business demands and staffing levels?  
 
Also, what if all of the employees in Jason’s department turn out to be Star Wars 
fans? Do you have rules on assigning priority for vacation or PTO requests? Your 
policy could give preference based on who requested the leave first or even based 
on factors like seniority, attendance or job performance.  It’s advisable to address 
issues like these in your benefits rules to avoid disputes. 
 
As long as your policy allows for it, you can determine how and when you’ll 
approve personal leave requests.  Of course, you don’t want to create illusory 
promises and risk a breach of contract claim.  If you promise employees two weeks 
of paid time off each year, you should be certain that they do get the opportunity to 
use the earned time at some point. 
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GRANDFATHERED BENEFITS RULES 
 


EMPLOYER POLICIES MAY DIFFER BASED ON A  
“GRANDFATHER” CLAUSE 


 
QUESTION:  I’ve been with my company for eight months, and I just learned 
that a co-worker of mine receives more vacation time than I do each year as well 
as a higher level of insurance coverage.  My employer explained to me that he is 
“grandfathered in” under prior policies and that all employees who started with 
the company in 2001 are on a different insurance plan than the workers with 
more seniority.  Since I perform the same job duties as my co-worker, is it legal 
for the company to treat us differently, or is this discrimination? 
 
ANSWER:  It’s legal for your employer to offer different benefits to different 
employees, as long as the employer is not distinguishing between you based on 
age, race, sex, religion, disability or some other class protected under Oregon or 
federal civil rights laws. 
 
Although the practice of “grandfathering” some employees in under a better 
benefits plan may not do much for employee morale, it doesn’t violate 
discrimination laws if it’s based strictly on seniority or start date with the 
company. 
 
Similarly, some employers offer different benefits for supervisors than for regular 
staff.  Other companies differentiate based on employees’ work duties or job 
locations.  Still others individually negotiate benefits packages with each new-hire 
according to the employee’s prior experience and salary level. 
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WAGES AND SALARIES 
 
Employees generally have a multitude of questions when they first start a new job.  The 
pay schedule and other issues relating to compensation are often foremost in an 
employee’s mind.  A comprehensive employee handbook will either address these issues 
or advise employees where they can obtain more information.   


PAYDAYS 
Oregon law requires that employers establish regular paydays that are no more than 35 
days apart.  Employers must also pay everything that is owed to employees on each 
payday.  The only exception is if there is a written agreement before work begins that is 
mutually agreeable to both the employer and employee to pay in a different manner.  
ORS 652.120. 
 


PAYDAY:  SAMPLE #1 
 


Paydays will be on the 15th and 30th of every month.  Your paychecks will be distributed 
to you at work.  If a payday falls on a weekend or holiday, you will be paid on the 
working day directly preceding the weekend or holiday.  
 


[[TIP:  Employers should set exact paydays.  The manual should also tell 
employees what will happen if a payday falls on a weekend or holiday.]] 


 


PAYDAY:  SAMPLE #2 
 


Employees who discover a mistake in their pay check, lose their pay check, or have it 
stolen should notify the Human resources department immediately.  
 
In the case of an underpayment of 5% or more, the error will be remedied within three 
business days.  All other underpayments will be remedied no later than the next regularly 
scheduled payday. 
 
In the case of loss or theft, the Human resources department will attempt to stop payment 
on the check and reissue a new one to the employee.  However, the employee is solely 
responsible for the monetary loss, and the Company will not be responsible for the loss 
or theft of a check if it cannot stop payment on the check.  The employee shall promptly 
reimburse the employer for any bank charges associated with the stop payment order. 
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PAYDAY LANDS ON A WEEKEND 
 


ESTABLISH CLEAR PAYDAY POLICY TO AVOID DISPUTES 
  
QUESTION:  We pay employees on the first of each month, but because June 
1st falls on a Saturday this year, is it OK to pay employees the following 
Monday? 
 
ANSWER:  The law that addresses pay periods in Oregon, ORS 652.120, simply 
states that employers must establish and maintain regular paydays that are no more 
than 35 days apart, at which time employees must receive all wages due to them.  
The statute doesn’t address your payday-on-a-weekend problem. 
 
You’ll still be in compliance with the 35-day rule if you pay your employees on 
Monday the 3rd, but you ought to address this scenario in your policies to prevent 
disputes.  Employees who thought they’d have their money on Friday will likely 
be unhappy if you’ve never told them your policy is to pay the following Monday 
when payday falls on a weekend. 


 


WORK SCHEDULES AND BREAKS 
Every employee handbook should address expectations with regard to work schedules, 
rest breaks and meal periods.  What are the expected shift start and end times? Is there a 
grace period for tardiness? Will the employer permit flexible work schedules or 
compressed schedules? When and where are employees to take their breaks? 
 
Oregon law requires that employees working shifts of six hours or more be given a meal 
break of at least one-half hour of uninterrupted time.  If this period is completely 
uninterrupted, the employee need not be paid for that time.  In addition, employees 
working for periods of four hours or the major portion of four hours (anything over two 
hours) must be given at least a 10-minute paid break during which they are completely 
relieved of all duty.  (The rules differ slightly for minors.  See BOLI’s Wage and Hour 
Laws handbook for details.) 
 


TIP:  A policy should have a provision outlining when lunch and breaks are to be taken.  
If there is a break room, cafeteria or lounge, those areas should be identified and any 
rules regarding their use should be described. 
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WORK SCHEDULE:  SAMPLE 
 


All employees who work eight-hour shifts are to take a 30-minute lunch break between 
the third and sixth hour of their shift.  Exact timing may vary according to our workload, 
so check your weekly schedules and talk with your shift supervisor for the exact time for 
your lunch period.   
 
In addition, all such employees will receive 10-minute paid rest breaks to be taken 
between 10 and 11 a.m.  each morning, and between 2 and 3 p.m.  each afternoon.  
Check with your supervisor daily for the exact times, as we will stagger these breaks 
among employees in order to adequately serve our customers. 


 
 


 


WORK SCHEDULES 
 


OREGON LAW DOESN’T SPECIFY MINIMUM SHIFT LENGTH 
 
QUESTION:  I manage a bookstore that’s part of a national chain.  We 
scheduled an employee for a three-hour shift last week, but he insisted that the 
minimum shift length under Oregon law is four hours.  Is there any truth to this 
claim? 
 
ANSWER:  No.  In fact, there’s no law that would prevent you from setting a one-
hour shift if you wanted to, though it might not do much for employee morale. 
 
Some companies promise a minimum amount of “show-up pay” to employees who 
arrive for a scheduled shift, but that’s a matter of policy, not law.  Unless you have 
an employee handbook or collective bargaining agreement that promises a 
minimum shift length, you’re free to determine employees’ schedules, and you’re 
only required to pay for the actual hours they work. 
 
Oregon’s child labor regulations do require that you provide a certain amount of 
work or show-up pay when an employee under 18 arrives for a scheduled shift.  
But even these rules wouldn’t restrict you from scheduling a minor for a three-hour 
period.  Instead, they require you to provide adequate work, or reasonable 
compensation in lieu of it, if you send a minor employee home early after she 
reports for duty. 
 
“Adequate work” is defined as enough work for the minor to earn at least half the 
amount she would have earned had she worked the hours for which she had been 
scheduled.  And “reasonable compensation” is defined as one hour’s pay, or half 
the pay for the shift the minor was scheduled to work – whichever is greater. 
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COMPRESSED SCHEDULES 
 


WORKING FOUR “TENS” ISN’T A PROBLEM UNDER OREGON LAW 
  
QUESTION:  Can we allow an employee who requests approval to work four 
10-hour days instead of five eight-hour days? If so, can we do that without 
offering the same option to other employees? 
 
ANSWER:  This isn’t a problem under Oregon or federal wage laws, but make 
sure that you document a legitimate, non-discriminatory reason for distinguishing 
between employees in approving a compressed schedule.  For example, you might 
allow a “four-10’s” schedule for your bookkeeper but not for your receptionist, 
who needs to be available Monday through Friday during your business hours. 


 
 


 


FLEX SCHEDULES AND BREAKS 
 


SOME SALARIED EMPLOYEES ARE EXEMPT FROM LUNCH BREAK 


REQUIREMENT 
 
QUESTION:  I am the president of a small professional corporation, and all our 
employees are salaried.  Our office hours are 8 a.m.  to 5 p.m.  with a one-hour 
lunch period, but our policy manual allows for the possibility of flex hours.  
Alternative work schedules are an option, with my approval.  Two employees 
have requested to work from 8 a.m.  to 4 p.m.  with no lunch period.  Is this 
something I could approve, or do I have to provide a one-hour lunch period by 
law? 
 
ANSWER:  The answer turns on whether these two employees are exempt from 
minimum wage and overtime laws.  If so, then the normal meal period requirement 
won’t apply to them, and you’re free to approve the proposed work schedule.  If 
not, these employees are legally required to have at least a 30-minute unpaid meal 
break whenever their work period is six hours or greater. 
 
You’ve indicated that these employees are “salaried” but haven’t told us whether 
they are also exempt.  It’s important not to equate these two categories, because 
not all salaried employees are exempt.  If these two employees are salaried but 
non-exempt, you’re required to track all of their work hours, comply with 
minimum wage and overtime laws, and provide meal and rest breaks – even if the 
employees prefer to skip those breaks and leave work early.  In other words, it’s 
not their choice whether to take meal and rest breaks.  It’s the law. 
 
On the other hand, if these two employees are properly classified as salaried, 
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exempt employees, you can allow them to flex their schedule in any manner you 
approve.  You’re not required (but may choose, for management or family leave 
tracking purposes) to track their work hours or pay overtime, and they’re not 
necessarily required to take meal breaks.  Exempt employees include certain 
executive and administrative employees and also include professional employees 
such as doctors, lawyers, architects, engineers, and certain computer professionals.  
In each category, there are a number of criteria you must meet before you may 
classify an employee as exempt.  For more information on correct classification of 
exempt employees, see BOLI’s handbook on Employee Classification & Wage and 
Hour Exemptions, 2012 edition. 


 
 


 


LUNCH BREAKS 
 


‘EAT BUT DON’T LEAVE’ POLICY LEGAL FOR EMPLOYEE MEAL PERIOD 
  
QUESTION:  Can we make our workplace a “closed campus” and require staff 
to remain on the premises during the lunch break? 
 
ANSWER:  Yes.  Federal regulations say it’s not necessary to permit employees 
to leave the premises during the meal period as long as they are otherwise 
completely freed from duties.  29 C.F.R. § 785.19(b). 
 
This means that any of your non-exempt employees whose work period is six 
hours or more must receive the uninterrupted 30-minute meal period required 
under Oregon regulations, even if you require them to remain in the building for 
lunch. 


 


OVERTIME  
An employer has the right to set the work schedule and even to make overtime 
mandatory.  In addition, an employer can generally discipline or terminate an employee 
for refusing to work the assigned hours.  Of course, any overtime actually worked must 
be properly compensated.   
 
Mandatory overtime is prohibited only in a few narrow situations.  For example, 
OAR 333-510-0045 sets certain limits on mandatory overtime for registered nurses. 
Another possibility might arise where an employee is entitled to protected intermittent 
leave for a serious health condition covered under family leave laws or a disability 
protected under the ADA. 
 
For more information on when daily and/or weekly overtime is required and how to 
compute it, see BOLI’s handbook Wage and Hour Laws, 2012 Edition. 
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OVERTIME:  SAMPLE #1 
 


As an employee of ABC Company, you may be called upon to perform work in excess of 
your regularly scheduled shift.  Such work is mandatory.  Any hours worked in excess of 
40 in a given work week will be compensated in accordance with state and federal wage 
and hour laws. 


 


OVERTIME:  SAMPLE #2 
 


Employees of ABC Company are generally expected to complete their assigned workload 
within their scheduled shifts.  Work performed outside of the scheduled shift is 
prohibited, unless authorized in advance by a supervisor or manager.  Unauthorized work 
outside the assigned shift may result in disciplinary action up to and including 
termination.   


 


OVERTIME:  SAMPLE #3 
 


Under state and federal wage and hour laws, all non-exempt weekly or hourly-paid 
employees, who work more than 40 hours in a workweek, must be paid an overtime rate 
of one and one-half times his/her regular hourly rate of pay for all time actually worked 
in excess of 40 hours in the workweek.  
 
For purposes of overtime computations ABC Company has defined the following 
workweek:  12:01 a.m. Sunday through 12:00 midnight Saturday. 
 
When calculating overtime at one and one-half times the regular rate of pay for time 
worked in excess of 40 hours in a given workweek, only actual time worked is used. 
Time charged to sick, paid time off and other paid leave balances must not be included in 
this calculation. 
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OVERTIME AND VOLUNTEERS  
 


WORK PERFORMED AT COMPANY PICNIC COULD RESULT IN OVERTIME 
 
QUESTION:  If we have an employee picnic put on by a committee of 
employees who are monitoring the function (manning game booths and sign-in 
tables), are we required to pay them for that time or would it be considered 
“volunteer” work? Would it be in the best interest of the company to go ahead 
and pay those employees for that time, but not count it toward overtime? 
 
ANSWER:  When employees perform work at a company function, they do have 
to be paid for their time.  Although the employees you describe may have 
“volunteered” for the picnic committee assignment, it’s nonetheless a work 
assignment. 
 
Because you are a private, for-profit employer, you’re generally prohibited from 
having unpaid volunteers.  It’s normally only public, religious, charitable and 
humanitarian organizations that can have volunteers who work for no pay. 
 
So, if your employees are hourly, nonexempt workers, they should receive their 
regular wages for the hours they work at the booths or sign-in tables and for any 
time they spend on required set-up or clean-up before and after your company 
event.  You could agree with them beforehand to pay a lower hourly rate for the 
picnic duties, as long as it’s at least minimum wage ($8.80 per hour, effective 
January 1, 2012). 
 
Also, if the work hours at the picnic push employees above 40 hours for the 
workweek, they must receive overtime pay at time-and-one-half their regular rate.  
Therefore, you might choose to flex employees’ hours within your seven-day 
workweek so that they don’t exceed 40 hours of work for the week and don’t incur 
overtime.  For example, you could send the employee home four hours early on 
Friday if you know he’ll be working four hours at the picnic on Saturday. 
 
Here’s another option you might choose.  Assign your salaried, exempt managers 
to staff the picnic, because you’re not obligated to pay extra wages or overtime to 
those employees, even if they work long hours. 


 


TRAVEL  
Work performed by employees away from their fixed, official duty station or customary 
worksite can create a number of questions that should be addressed in the employee 
handbook. 
 
Topics may include: 
 


 Compensable travel time 
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 Mileage reimbursement  


 Per diem amounts 


 Expense reimbursement procedures 


 Travel expense advances 


 Travel arrangements 
 
In general, employers should be aware that in some instances travel time is compensable, 
even when the employee is a passenger and performs no other work.  Employers are not 
required to reimburse expenses, such as mileage and food and lodging, unless requiring 
the employee to pay such expenses has the effect of reducing his or her wages below 
minimum wage.  For further details, please consult BOLI’s handbook Wage and Hour 
Laws.   
 


TRAVEL:  SAMPLE #1 
 


In general, the time spent by ABC Company employees going from home to work and 
from work to home is not compensable work time.  There are some instances, however, 
when travel from home to work is considered work time: 
 
TRAVEL THAT IS ALL IN A DAY’S WORK 
Time spent traveling as part of an employee’s daily work activity including travel from 
one job site to another or travel from a designated meeting place to a job site is 
compensable work time. 
 
SPECIAL ONE-DAY ASSIGNMENTS 
If an employee has a special assignment for one day at a site outside a 30-mile radius 
from that employee’s official work station, travel time outside the regular workday to get 
there and back will be compensated. 
 
TRAVEL AWAY FROM HOME 
Travel by an employee who will be away from home overnight is compensable work 
time only during those periods that coincide with the employee’s regular working hours 
(e.g. 9 a.m.-5 p.m.).  Such time is counted as hours worked even if it occurs on a non-
working day (e.g. Saturday or Sunday between 9 a.m. and 5 p.m.)  Travel outside regular 
working hours as a passenger in a plane, train, boat, bus, or automobile is not hours 
worked. 
 
In this case, if the employee uses his or her own car rather than available public 
transportation for travel away from home, the ABC Company will count as hours worked 
the time that would have been spent on public transportation during regular working 
hours.  An employee riding with the driver would be entitled to pay only for those hours 
that fall during the passenger’s regular working hours (minus meal periods). 
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TRAVEL:  SAMPLE #2 
 


TRAVEL TO AND FROM HOME IN A COMPANY VEHICLE 
Authorized use by an employee of an ABC Company vehicle for commuting and other 
incidental travel is not part of the employee’s principal activities and is not compensable 
time if the vehicle is used within the normal commuting area for the employer’s business 
or establishment and its use is subject to an agreement between the employer and the 
employee. 


 
 


 


TRAVEL PAY 
 


CLOCK STARTS TICKING AT EMPLOYEE’S FIRST REQUIRED STOP 
  
QUESTION:  If we instruct an employee to first pick up our company van and 
equipment before heading to the worksite in the morning, do we have to pay him 
for that driving time? 
 
ANSWER:  Yes.  Oregon and federal wage laws require you to compensate 
employees for travel between work locations that is “all in a day’s work.” In your 
example, the clock starts ticking when the employee picks up the company van or 
equipment.  Similarly, if you require an employee to report to a meeting place to 
receive instructions before heading to the worksite, the travel from the designated 
place to the work place is part of the day’s work and must be counted as hours 
worked.  This same rule applies to an employee who must shuttle between your 
different field offices during a single day, or a repairperson that must drive from 
one customer location to another during the day. 
 
On the other hand, you’re not obligated to pay for “portal-to-portal” travel, the 
employee’s home-to-work and work-to-home driving time at the start and end of 
the day. 
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CELL PHONE USE 
 


EMPLOYEES’ CELL PHONE USE RAISES PAY AND LIABILITY ISSUES 
  
QUESTION:  We issue cell phones to certain employees who travel so that they 
can contact us when they’re on the road or talk to clients when they are in 
between job sites.  If we call a particular employee on his cell phone after hours 
to ask about the status of a job, does this count as work time? Does it push the 
employee into overtime? Are there other legal implications? 
 
ANSWER:  Generally, when you call an employee after hours to discuss business, 
you do need to treat the time as “hours worked” and properly compensate the 
employee for the time spent on the phone.  This means paying the employee at the 
regular hourly rate and, yes, paying overtime if the employee ends up working 
more than 40 hours in the seven-day workweek. 
 
The answer may be different if the time involved is “de minimis” – say, a call that 
lasts just a minute or two.  Under the federal and Oregon wage laws, employers 
needn’t compensate employees for insubstantial periods of time spent working.  
You do, however, need to consider the aggregate amount of time spent by your 
employee if these calls happen with some regularity. 
 
Of course, if the employee in question is properly classified as a salaried, exempt 
employee, you don’t need to track the time spent on calls, since overtime isn’t an 
issue and you’re simply required to pay a regular weekly salary regardless of the 
number of hours of work. 
 
In addition to wage issues, you should consider other liability you may incur as an 
employer in connection with employee cell phone use.  For example, have you 
authorized employees to use cell phones while driving? You may want to think 
twice about such a policy, since you could face increased workers’ compensation 
exposure to an employee involved in an auto accident while using a cell phone and 
possible negligence claims by others that are injured by such an employee.  As of 
January 1, 2012, it is now unlawful to use a cell phone without a hands-free 
device, even for work-related calls.  You would be wise to develop a policy on 
employee use of cell phones that addresses which employees are authorized, what 
types of calls are permitted, and who pays the ticket if a hands-free device is not 
used. 


 


COMPENSATION ISSUES 
Compensation plans vary widely from employer to employer and may vary from 
employee to employee.  Nevertheless, employees will certainly appreciate a basic 
description as to how the company administers its rates of pay, performance evaluations, 
promotional opportunities as well as available fringe benefits plans.   
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COMPENSATION POLICY:  SAMPLE 
 


ABC Company is required by state and federal laws to withhold part of your pay for 
legally required deductions for items such as federal and state income tax and social 
security, as well as any legally required payroll garnishment.   
 
If you would like ABC Company to withhold amounts from your pay for your 
convenience and/or private benefit, you will need to provide a written authorization to 
the Payroll Services Department.  Written authorizations for payroll deductions must be 
received by the Payroll Services Department no later than one week prior to payday.  
Authorization forms for payroll deductions are available from the following departments: 
 


Fitness Center membership fees  Fitness Center 
Parking fees Public Safety  
Retirement contributions, Credit 
Union Group Life, Dental, 
Medical, AD&D and Long-Term 
Disability premiums 


Human Resource Office  
 


Savings Bonds Payroll Office  
United Way contributions  Payroll Office 


 


 


 
 


DIFFERENT PAY FOR DIFFERENT SHIFTS 
 


DIFFERENT PAY RATES LEGAL WHEN THERE’S A BUSINESS REASON 
  
QUESTION:  Would it be discrimination to pay a higher hourly wage for 
workers on the graveyard shift, even though they perform the same work as 
employees on the day shift? 
 
ANSWER:  You certainly can structure your wage agreement with employees to 
include different pay rates for different hours, duties or job classifications.  Your 
proposed pay differential is discriminatory only in the sense that you’re 
distinguishing between the two shifts, graveyard and day.  Discrimination is illegal 
only when based on an employee’s age, race, sex, religion or other classification 
protected under Oregon or federal civil rights laws. 
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WAGE AGREEMENTS 
 


DECIDING ON WAGE RATE AFTER THE FACT IS RISKY BUSINESS 
 
QUESTION:  I hired an employee three weeks ago to help out at my tax service.  
I told him I could pay up to $10 per hour, depending on his experience.  I’ve 
now had the chance to observe his work and find it to be of poor quality.  When I 
issue his first check, can I pay him at $8 per hour? 
 
ANSWER:  It sounds like a recipe for a wage claim or lawsuit.  The wage 
agreement you struck with this employee was ambiguous, and it’s likely he thinks 
he’ll be earning $10 per hour.  At this juncture, your most conservative approach 
would be to pay the employee at the $10 rate and discipline or terminate him if his 
work is substandard. 
 
You could, of course, argue that you have an agreement to pay a wage that varies 
depending on the quality or quantity of work produced, but since you didn’t set a 
piece-rate or other benchmarks for determining the wage, it’s unlikely that a court 
would buy that argument. 
 
A better plan would be to screen your job applicants carefully by testing their job 
skills and checking their references, and then set a definite wage at the time you 
make your hiring decision.  If you want to allow yourself some flexibility, you 
might choose to start an employee at $8.80 per hour (minimum wage) during a trial 
service period and then award bonuses or merit increases depending on the work 
quality. 


 
 


 


CHANGES IN COMPENSATION 
 


VERBAL NOTICE OF PAY CHANGE ISN’T THE BEST OPTION 
 
QUESTION:  Is an employer obligated to communicate a change in pay to 
employees in writing? Can it be done verbally? We switched our sales staff from 
a fixed hourly rate of pay ($20 per hour) to minimum wage plus commission.  
We communicated this verbally in a staff meeting when we made the change, yet 
one employee (who was recently terminated) is claiming we owe him the old rate 
of pay for hours he worked in the first pay period after the switch was made.  Is 
there a legal basis for his claim? 
 
ANSWER:  It’s always better to put important employment decisions and policies 
in writing, but the wage laws don’t mandate written notice when you change an 
employee’s method of compensation.   
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If you’re an at-will employer, as most Oregon businesses are, then you’re free to 
prospectively change the terms and conditions of employment, including the way 
in which you pay your employees.  Of course, if you had promised to continue 
paying your sales staff at $20 per hour for a definite time period, then employees 
could claim a breach of contract. 
 
Was this particular employee in attendance at your staff meeting? Can you show 
that he knew about the switch to minimum wage plus commission and chose to 
continue working under that plan? Did you make it clear when the new pay system 
would take effect? An employee who didn’t have notice of the change could claim 
that you retroactively lowered his pay and that he only learned about the change 
when he received his paycheck. 
 
One way to avoid this kind of dispute in the future would be to issue a memo or an 
addendum to your personnel manual whenever you make an important change in 
policy.  You can have each staff member sign and date an acknowledgment form 
indicating that he or she has reviewed and understood the policy. 


 
 


 


COLA POLICY 
 


WAGE AGREEMENT, NOT LAW, DETERMINES EMPLOYEE RAISES 
 
QUESTION:  I have worked for a large company for many years.  For the last 
seven years, I have been denied even a cost of living raise although I get good 
reviews.  The company’s reasoning is that I’m at the top of the salary range for 
my job category.  Are there specific laws regarding raises?  Is it age 
discrimination if they do provide raises for younger employees? 
 
ANSWER:  Many employers offer cost of living adjustments to keep pace with 
inflation, to remain competitive and to retain good employees.  However, there’s 
no law requiring such increases. 
 
Your employer isn’t legally obligated to grant you a raise unless your earnings fall 
below the minimum wage.  Of course, if the company promises salary increases by 
way of an employment contract or collective bargaining agreement, or even in 
your employee handbook, it must honor those promises. 
 
It sounds as if your company has created pay ranges for each job category, 
allowing employees annual merit increases or step increases within their salary 
ranges.  If newer employees are receiving raises simply because they haven’t yet 
reached the top of the salary range, you wouldn’t have an age discrimination claim.  
 
On the other hand, it would be discriminatory if your company were using 
employee age as its criteria and granting cost of living adjustments to younger 
workers in positions comparable to yours. 
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MISCELLANEOUS WAGE ISSUES 
 


 


“DON’T DISCUSS WAGES” POLICY? 
 


LABOR LAWS APPLY TO NON-UNION EMPLOYERS, TOO 
 
QUESTION:  Is it legal to restrict employees from talking about their wages? 
Could we implement a policy that makes salary levels confidential and tell 
employees they’ll be subject to discipline for discussing their compensation 
packages? 
 
ANSWER:  A federal court has ruled that this type of policy prohibiting salary 
discussions violates the National Labor Relations Act (NLRA). 
 
The NLRA provides employees the right to “self-organization” and to engage in 
“concerted activities” for the purpose of collective bargaining “or other mutual aid 
or protection.” And according to the National Labor Relations Board (NLRB), this 
means that employers may not forbid workers from discussing wages and other 
working conditions. 
 
Many employers erroneously believe that the NLRA applies only to unionized 
workforces with a collective bargaining agreement.  In fact, the law applies to all 
employers, including those with non-union workplaces. 
 
The case that upheld the NLRB interpretation was NLRB v.  Main Street Terrace 
Care Center, decided in 2000 by the U.S. Court of Appeals for the Sixth Circuit. 
 
When the employee, Mary Craig, was hired as a dietary aide at an Ohio nursing 
home, her supervisor instructed her that management did not want her salary to be 
known and that she should not discuss wages with anyone because it “caused hard 
feelings.”  
 
Craig later participated in a meeting with the company payroll clerk to discuss 
problems with a paycheck her daughter (also an employee) had received.  She also 
assisted other employees with pay-related questions.  The company subsequently 
discharged Craig, and she filed an NLRB complaint alleging an unfair labor 
practice.   
 
The federal court affirmed the NLRB’s ruling that the employer’s “don’t ask, don’t 
tell” policy on wage discussions violated the NLRA, even though it was an 
unwritten policy. 
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SHOW-UP PAY 
 


POLICY DETERMINES IF YOU OWE PAY FOR WORKER WHO’S SENT HOME 
 
QUESTION:  My husband and I run a small family business, and we have a few 
employees that are habitually late to work.  The other day, two of our hourly 
employees walked in late, and my husband, who was sick of it, told them, “Don’t 
bother to take off your coats.  Go home and think about it, and come back 
tomorrow.  We start at 8:30 a.m.” He essentially suspended these employees 
without pay for the day.  Is that legal? My son was concerned that it could be a 
violation and that these employees might be entitled to their daily wages or some 
minimum amount for showing up. 
 
ANSWER:  The disciplinary action your husband took was legal, provided that 
the employees in question are 18 or over and that you don’t have a policy or 
contract that promises them “show-up pay.” Although the Oregon child labor 
regulations include a rule on adequate work or show-up pay for minors, there’s 
currently no similar law that applies to adult employees who are sent home.   
 
That means that there’s no minimum amount of pay that’s legally required when 
you cancel an adult worker’s shift or decide on a suspension.  You’re only required 
to pay for the actual hours worked, and since your husband sent the two employees 
home immediately, there are no “hours worked” in this case. 
 
Of course, if your employees were covered by a collective bargaining agreement or 
a company policy that guaranteed a certain amount of pay in cases like this, you’d 
be obligated to honor that provision or policy.   


 
 


 


EARLY HOLIDAY SHUTDOWN 
 


COMPANY’S CHRISTMAS GESTURE LACKS YULETIDE SPIRIT, SAYS 


EMPLOYEE 
 
QUESTION:  On Dec.  24, at 11:00 a.m., our department manager came in and 
said “Merry Christmas” and told us all we could leave early for the day.  At the 
time, we thought this was a great Christmas gift from the company, but we’ve 
just received our checks for the pay period and learned that they didn’t pay us 
for the rest of that day.  Aren’t they legally required to pay us for the full day 
under these circumstances? 
 
ANSWER:  Not necessarily.  If you and your co-workers are hourly or non-
exempt employees, your employer is only obligated to pay you for the actual hours 
you worked on the 24th, even though it was the employer’s decision to send you 
home early.   
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Since you apparently understood the manager’s gesture to mean that you’d get the 
rest of the day off with pay, it’s understandable that you’re now viewing the action 
as more grinch-like than generous.  The manager certainly could have been clearer 
about what you were getting -- the afternoon off as opposed to paid time off. 
 
If the manager had specifically promised the day off with pay, or if the company’s 
policy manual or employee handbook guarantees you a full day’s pay in the event 
of a shutdown, you would have a contract claim against your employer.  But under 
Oregon wage laws, there’s no minimum “show-up pay” required for adult 
employees who are sent home early. 
 
If you or any of your co-workers were salaried, exempt employees, the answer 
would change.  When an exempt employee works part of a day, Oregon and 
federal “salary basis” rules typically require the employer to pay the employee’s 
full salary for the day.  For a discussion of permissible salary reductions for 
exempt employees, please refer to the BOLI handbook Wage and Hour Laws, 
2012 edition. 


 
 


 


REQUIRING NOTICE OF RESIGNATION 
 


RETROACTIVE PAY CUT CREATES WAGE AND CONTRACT CONCERNS 
 
QUESTION:  An out-of-state security company has purchased our existing 
company.  Among the policies they’re asking us to adopt is the following: “If an 
employee fails to give two weeks notice when resigning, the company will pay out 
all final wages at the federal minimum wage of $7.25 for hours worked, 
regardless of the employee’s regular pay rate.” Would it be legal for us to 
implement this policy? 
 
ANSWER:  No.  There are several problems with the policy.  First, it would 
violate Oregon’s minimum wage law.  The state minimum wage for 2012 is $8.80, 
and although the federal minimum hourly wage is $7.25, Oregon employers are 
required to pay non-exempt employees at the higher state rate. 
 
Second, even if implemented using the Oregon minimum wage, the policy would 
retroactively change an employee’s pay rate, leaving you vulnerable to a wage 
claim or breach of contract claim.   
 
Say that your employee John earns $10 per hour under your wage agreement and 
receives a monthly paycheck on the 15th of each month.  What if John gives you 
notice on the 12th that the 15th will be his last day of work? If you follow the 
proposed policy and pay him at minimum wage for the entire month, you’re 
essentially taking back half of the wages he’s already earned for the pay period 
under your wage agreement.  John could argue that this constitutes an illegal 
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deduction and a breach of contract. 
 
If you really wanted to change an employee’s pay rate as a form of punishment for 
poor attendance or performance or for giving what you deem to be insufficient 
notice of resignation, you could prospectively lower the pay rate.  In other words, 
you could tell John on the 12th that he’d be paid at the minimum wage for the 
remainder of the pay period.  John would then have the opportunity to reject that 
pay change and quit immediately. 
 
The policy raises another concern if you’re an at-will employer.  Employment-at-
will means that either party – employer or employee -- can end the relationship at 
any time, either with or without notice.  The kind of policy your new parent 
company proposes may weaken your at-will status.  It’s generally considered good 
business etiquette for employees to give two weeks notice of their resignation.  
However, when you explicitly make advance notice a requirement or expectation 
under your policies, a court might decide you have a reciprocal obligation to give 
notice before discharging employees.   


 
 


 


PAYCHECK DEDUCTIONS 
 


WAGE LAW PROHIBITS DEDUCTION FOR SHORTAGES? BINGO! 
 
QUESTION:  We’re a non-profit organization, and our primary source of 
funding is a bingo game that we operate.  The workers who help run the bingo 
game each receive a $40 personal bank at the start of their shift, and they sell 
cards for $1 or $2.  At the end of the shift, some employee banks are consistently 
$15 to $20 short.  Are we allowed to dock their pay for these shortages? 
 
ANSWER:  No.  Under an Oregon wage law, ORS 652.610(3), there are only six 
scenarios when it’s legal to deduct from an employee’s paycheck – and this isn’t 
one of them.  You can certainly discipline and even terminate employees for 
problems including till shortages, loss of items, cash-handling violations, and 
property damage, but it would never be legal to dock their paychecks in such 
cases.   
 
Although a deduction from wages in this instance would be unlawful, you are not 
prohibited from requiring an employee to pay you back for such shortages unless 
to do so would result in the employee receiving less than minimum wage for all 
hours worked.  Stated another way, employers may request that an employee pay 
for items like till shortages, loss or damage to company equipment (i.e., items 
which are not for the ‘private benefit’ of the employee) so long as the repayment is 
not in the form of a payroll deduction and only to the extent that the repayment 
still leaves the employee with at least minimum wage for all hours worked. 
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PAYROLL DEDUCTIONS 
 


REQUIRED PAYROLL DONATION FOR PARKING VIOLATION VIOLATES 


WAGE LAWS 
 
QUESTION:  I work for a medical clinic, and we have a recurring problem with 
staff parking in spots designated for patients.  Some employees came up with the 
idea of instituting a $25 penalty for violators that would be taken by payroll 
deduction and donated for breast cancer research.  If the majority of employees 
are for this, can we do it? 
 
ANSWER:  The motivation is noble, but this kind of payroll deduction wouldn’t 
be allowed under Oregon wage laws.  The Oregon statute on wage deductions, 
ORS 652.610(3), generally doesn’t permit deductions from an individual 
employee’s paycheck without a signed, written authorization, and then only in 
certain situations.  The employee being fined $25 under your proposed plan may 
be very opposed to the idea, and majority vote doesn’t make the deduction legal. 
 
The law does allow for a payroll deduction when an employee – without coercion 
– signs a written authorization for a payroll contribution to an outside charity. 
 
Also, the Bureau’s position is that employers may impose required charges for 
employees who are above the minimum wage, provided that doing so wouldn’t 
reduce them below minimum wage for the pay period.  Note that there’s a 
distinction between directly charging an employee and deducting from a paycheck. 
 
Perhaps a better option would be to offer a small bonus to staff that have a perfect 
parking record for the year, and to simply address parking violations under your 
discipline rules. 
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PERFORMANCE APPRAISALS 
 


LATE EVALUATION MAY MEAN RETROACTIVE PAY RAISE 
 
QUESTION:  We have a manager who’s late in giving an evaluation and merit 
raise to an employee.  Is there a requirement that we retro the employee’s pay 
increase back to the due date of his evaluation? 
 
ANSWER:  Many employers choose to make pay raises retroactive, as a matter of 
fairness, when there’s some delay in reviewing an employee’s performance.  But 
in your case, there may be a contractual obligation as well as a moral one, since 
your question suggests that you promised this employee a performance appraisal 
by a particular date, and that he met your company benchmarks for the pay 
increase. 
 
Note that Oregon and federal employment laws don’t specifically require 
performance reviews or pay raises, so this is really a contract matter that depends 
on what oral or written guarantees you’ve made to your employee. 


 


TIME CLOCKS 
Both state and federal law require employers to keep track of the working hours of 
nonexempt employees.  (See BOLI’s Handbook on Wage and Hour Laws for more 
information on exempt and nonexempt employees.) An employer can either track hours 
manually or establish a system for the employees to track their own hours.   
 
 


TIP:  A common method of tracking employee hours is by installing a time clock.  
While this is a convenient tool, employers should carefully regulate its use. 
 
EXAMPLE:  “The time clocks are our way of monitoring the hours you work.  
Therefore, it is crucial that you do not clock in until you actually begin working.  In 
addition, you must clock in and out when you take your lunch break.” 


 


UNAUTHORIZED WORK TIME 
Oregon and federal wage laws require employers to pay employees for all work that is 
“suffered or permitted.”  In other words, even if the employer did not want or authorize 
the work to be done, the employer in most cases will still have to pay for it.  It is 
therefore to the employer’s advantage to have a specific policy regarding the 
authorization of overtime, and to monitor employees carefully to assure that unauthorized 
work is not being performed. 
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WORK TIME:  SAMPLE 
 


Our working schedule is Monday through Friday, 9 a.m. to 5 p.m.  Employees are not to 
work additional hours unless specifically authorized by their supervisor.  The working of 
unauthorized hours can subject the employee to discipline.  


 
 


 


UNAUTHORIZED OVERTIME 
 


OVERTIME MUST BE PAID -- AUTHORIZED OR NOT 
 
QUESTION:  To control payroll costs, we implemented a strict policy to limit 
overtime worked by our employees.  We clearly advised our workers that they 
must obtain a supervisor’s approval prior to working any overtime.  Now we’re 
having trouble with a certain employee who continually violates the policy by 
working late into the evening or coming in on weekends without authorization.  
Are we legally obligated to pay her for these unauthorized hours? 
 
ANSWER:  Your frustration is easy to understand, but don’t let it get in the way 
of your compliance with Oregon and federal wage laws.  Though it’s not the 
answer you were hoping for, the bottom line is that you have to pay your employee 
for all hours worked.  And if the extra work pushes the employee over 40 hours in 
a seven-day workweek, you must pay time-and-one-half the normal rate for the 
overtime hours. 
 
The federal Fair Labor Standards Act (FLSA) says that hours are compensable any 
time you “suffer or permit” an employee to work.  You’re probably saying, “Wait 
just a minute!  We didn’t ‘permit’ the employee to do the overtime.  In fact, we 
told her not to do it without our OK!”  But actually, you did “suffer” the employee 
to work just by virtue of the fact that it happened.  It’s an employer’s duty to see 
that work isn’t performed if the employer doesn’t want it to be performed. 
So basically, an employee is entitled to wages whenever she spends time 
performing work for you.  That’s true whether the employee is doing the work 
exactly the way you want it done or at the times you prefer.  The regulations even 
say that physical or mental exertion isn’t required for the hours to be compensable! 
 
What you have on your hands is a disciplinary issue -- not a wage and hour issue.  
You can supervise employees more closely to monitor the hours they work, and 
you can discipline employees who violate your overtime policy.  As long as it’s 
consistent with your disciplinary policies, you can give verbal or written warnings 
to employees who violate your overtime rules -- or even suspend or terminate 
employees for repeated violations.  Enforcing your policy is the way to show your 
employee you’re serious about it.  Just don’t make the mistake of trying to 
discipline employees by way of the paycheck.  That could land you in costly legal 
trouble. 
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EMPLOYEE LEAVE POLICIES 
 
It is important to include a section in the policy manual dealing with the various leaves of 
absence available to employees.  Some of these leaves, such as vacation and sick leave, 
are not mandatory but are frequently provided in order to attract and maintain good 
employees.  Other leaves are required to be granted in certain situations.  (See BOLI’s 
Civil Rights Laws and Family Leave Laws handbooks for more information.) The 
following are guidelines for some of the most common mandatory employee leaves. 
 


OREGON FAMILY LEAVE ACT 
The Oregon Family Leave Act (OFLA) combined the state’s former parental, pregnancy 
and family medical leave acts into one statute which contains many similarities to the 
federal Family and Medical Leave Act of 1993 (FMLA).   
 
Under OFLA, employers of 25 or more employees must generally provide up to 12 
weeks of protected leave for the following purposes: 
 


 To care for a family member with a serious health condition or the 
employee’s own serious health condition (serious health condition leave) 


 For pregnancy disability or prenatal care (pregnancy disability leave) 
 For the birth, adoption or foster care placement of a child (parental leave) 
 To care for a sick child who does not have a serious health condition, but 


requires home care, known as sick child leave (OFLA only) 
 Because the spouse or same‐gender domestic partner of the employee has 


been called to or is on leave from active military duty (up to 14 days per 
deployment under the Oregon Military Family Leave Act).  


 
Note that women who cannot perform their regular duties because of pregnancy or 
childbirth (pregnancy disability leave) are entitled to additional 12 weeks for any other 
OFLA covered purpose.  In addition, if either parent takes a full 12 weeks to bond with a 
new child (parental leave), that parent is also entitled to take up to an additional 12 weeks 
of sick child leave. 
 
Although family leave is unpaid, employees are entitled to use any accrued paid sick 
leave, vacation leave or any other leave taken in lieu of vacation leave.   
 
Employer policies should include language generally identifying the conditions for leaves 
and referring the employee to the appropriate department for more information. 
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OFLA LEAVE:  SAMPLE 
 


Under specific circumstances, state law allows employees to take up to 12 weeks (and in 
specific circumstances, up to 36 weeks) of protected time off each year for a variety of 
purposes, such as personal illness, childbirth, and illness of a family member.  Eligible 
employees have reinstatement and/or reemployment rights after a family leave.   
 
For details regarding eligibility and qualifications for protected leave see the “Protected 
Leave” tab of the ABC Company Policy and Procedure Manual. 
 
If you wish to request leave, please fill out the “PROTECTED LEAVE” form (see 
“Forms” directory on the company intranet) regarding the type of leave you are 
requesting, and return it to your supervisor.   
 
If you have any questions regarding protected leave, please contact the human resources 
department. 


 
 


FAMILY AND MEDICAL LEAVE ACT 
Employers who are covered by FMLA (those with 
50 or more employees in the United States) are 
required to include basic information about the 
federal law in their policies.  At 29 CFR § 
825.301(a)(1), the FMLA regulations state that if 
the employer has “any written guidance to 
employees concerning employee benefits or leave 
rights, such as in an employee handbook, 
information concerning FMLA entitlements and 
employee obligations under the FMLA must be 
included in the handbook …” 
 
This FMLA requirement may be satisfied by 
including WH Publication 1420, the required 
FMLA workplace poster, within the employee 
handbook.  The FMLA poster, pictured here, may 
be downloaded for free from TA’s website or from 
the U.S. Department of Labor’s website 


(http://www.dol.gov/whd/regs/compliance/posters/fmla.htm).  
 
FMLA regulations also require covered employers to provide the information to 
applicants.  This can be satisfied by having the applicant fill out the application in a room 
where the poster above is conspicuously displayed, giving a paper copy of the 
information to the applicant or routing online applicants through a webpage that contains 
the information.   
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Employers should also be aware that FMLA requires additional protected leave for 
eligible employees: 
 


 To care for a seriously ill or injured service member or veteran (up to 26 
weeks)  


 Because of a “qualifying exigency” arising out of a family member being on 
or called to active military duty  


 


OFLA / FMLA LEAVE:  SAMPLE 
 


State and federal laws allow employees to take protected time off for a variety of 
purposes, such as personal illness, childbirth, and the illness of a family member. 
 
For details regarding eligibility and qualifications for protected leave see the “Protected 
Leave” tab of the ABC Company Policy and Procedure Manual. 
 
If you wish to request leave, please fill out the “PROTECTED LEAVE” form (see 
“Forms” directory on the company intranet) regarding the type of leave you are 
requesting, and return it to your supervisor.   
 
If you have any questions regarding protected leave, please contact the human resources 
department. 


 
 


 


PREGNANCY LEAVE 
 


SMALL COMPANIES SET THEIR OWN RULES FOR MATERNITY LEAVE 
 
QUESTION:  Including my husband and myself, our company has a total of 16 
employees.  One of them, Janelle, is eight months pregnant.  Her doctor says she 
needs bed rest and must begin a maternity leave starting next week.  She’s a 
great employee, and we definitely want her to come back to work when she’s 
ready, but we really can’t do without someone in her position for more than a 
few days.   
 
What laws apply here? Can we hire someone to take over Janelle’s position? If 
she decides to go on an extended absence after giving birth, how long are we 
legally required to hold her job? Can we bring her back to work in another 
position, or does she have the right to return to the exact same job? Also, if she 
only wants to come back on a part-time basis, are we required to accommodate 
that?  
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ANSWER:  It sounds as though the Oregon and federal family leave laws don’t 
apply to you because you’re a smaller company.  If that’s true, the answers to most 
of your questions will depend on your own leave of absence policies. 
 
You’re covered by the Oregon Family Leave Act (OFLA) only if you have 25 or 
more employees in Oregon (this year or in the previous calendar year), and you’re 
covered by the federal Family and Medical Leave Act (FMLA) only if you have 50 
or more employees in the country, including territories and possessions of the 
United States (this year or last year).  If you have just 16 employees, neither law 
applies to your company.  But if you’re an integrated employer, meaning that you 
and another organization have common ownership, interrelated operations or 
shared management, you must count all employees of the related entities to 
determine coverage under the leave laws. 
 
Since it appears that you’re not covered by the leave laws, you can set any rules on 
employee absences that suit your company.  But note that you are covered by the 
Oregon and federal civil rights laws that prohibit discrimination based on race, 
color, religion, sex and other protected classes.  All Oregon employers are covered 
by the basic state civil rights statutes, and any employer with 15 or more workers 
is also covered by Title VII of the Civil Rights Act of 1964.   
 
This means that while you can determine your leave policies, you can’t 
discriminate in the way you apply them.  For instance, say a male employee, Bob, 
sprained his ankle and you allowed him three weeks off work while he was 
temporarily incapacitated.  You should provide a similar amount of leave to Janelle 
when she’s incapacitated due to pregnancy.  Otherwise, you could be liable for sex 
discrimination. 
 
You can certainly hire another worker to take over for Janelle during her absence.  
If you were covered by OFLA or FMLA, an eligible employee would generally 
have the right to 12 weeks of leave and would have the right to return to the exact 
same job, meaning that she could bump the replacement worker.  But since the 
leave laws don’t apply here, your company policy determines how much leave you 
provide and whether Janelle has the right to return to the same job. 
 
You’re not normally obligated to accommodate a pregnant employee by offering a 
special work schedule.  That’s because pregnancy is not a permanent or long-term 
condition and therefore is not a disability covered under the Oregon or federal 
disability laws.  Therefore, it’s up to your company to decide whether to create a 
special part-time position for Janelle.  Just keep in mind that if you are willing to 
provide such arrangements for other employees in different circumstances, you 
would want to make similar arrangements for Janelle. 
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JURY DUTY 
Employers are forbidden by law from retaliating against employees on jury duty.  
ORS 10.090.  However, unless the employee is an exempt employee (see BOLI’s Wage 
and Hour Laws and Employee Classification & Wage and Hour Exemptions handbooks), 
the employer need not pay for the time the employee spends serving on a jury.   
 
The policy manual should describe the procedure to be followed when an employee is 
called to jury duty.  The manual should also inform employees about compensation while 
they are gone. 
 


LEGISLATIVE UPDATES:  Under Oregon House Bill (HB) 2828 (2011), effective 
January 1, 2012, employers of 10 or more employees will be required to continue health, 
disability, life or other insurance coverage for an employee during times when the 
employee serves or is scheduled to serve as a juror.  
  
HB 3034 (2011) amends ORS 10.055 and 10.090.  Effective January 1, 2012, a judge or 
clerk of the court may defer jury service more than once for good cause ONLY.  The 
amended law would require anyone requesting a second deferral to provide a list of not 
less than 10 dates within the following six-month period on which the person would be 
able to commence jury service.  
  
Under the amended law, employers will also be prohibited from requiring that employees 
use vacation leave, sick leave or other annual leave for time spent in responding to jury 
summons. 


 


JURY DUTY:  SAMPLE #1 
 


ABC Company recognizes the occasional civic obligation of our employees to serve on 
juries.  We will continue to pay the wages of employees on jury duty for up to ___ days 
of service, and those employees are in turn obligated to turn over to ABC Company any 
reimbursement provided by the court, including mileage cost reimbursement. 
 
When an employee receives a summons for jury duty, he/she should immediately provide 
a copy to the human resources department. 


 


JURY DUTY:  SAMPLE #2 
 


ABC Company does not discriminate against employees called upon to perform jury 
service.   
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While ABC Company does not compensate hourly employees for time spent on jury 
service, employees may use any earned and unused vacation hours or may elect to take 
leave without pay. 
 
In any event ABC Company will continue health, disability, life or other insurance 
coverage for an employee, if the employee is covered at the time of jury service, during 
times when the employee serves or is scheduled to serve as a juror.  
 
When an employee receives a summons for jury duty, he/she should immediately provide 
a copy of the summons to the human resources department. 


 
 


 


JURY DEFERRAL 
 


EMPLOYEES HAVE A LEGAL RIGHT TO PERFORM JURY SERVICE 
 
QUESTION:  One of my employees just received a summons to jury duty next 
month.  Since this is a critical time for us as seasonal business, is there a 
hardship exemption that we can claim?  Can I require my employee to defer his 
service? 
  
ANSWER:  A judge or clerk of the court may certainly excuse a person from 
acting as a juror or defer that service on the basis of an undue hardship or extreme 
inconvenience to the person, the person’s family, the person’s employer or even 
the public served by that person.  There are a couple of points to keep in mind, 
however.  The court must balance the public need for juries against the individual 
circumstances offered as a justification for excuse from jury service; so a request 
for excusal does not mean the court will necessarily grant that excusal.  More 
importantly, you must not discharge or retaliate against an employee who chooses 
to perform jury service.  Current law (ORS 10.090) prohibits it and you could 
create liability for yourself in court.  In a case ultimately decided by the Oregon 
Supreme Court (Nees v. Hocks, Or., 536 P2d 512 (1975)) the employer was found 
liable for compensatory damages for its termination of an employee who had gone 
on jury duty despite the employer’s request that she seek an excusal. 


 


DISABILITY LEAVE 
Both state and federal law require that employers provide reasonable accommodation for 
individuals with disabilities, as long as that accommodation does not create an undue 
hardship for the employer and so long as the employee does not constitute a direct threat 
to himself/herself or others (see BOLI’s Civil Rights Laws handbook).  One form of 
accommodation may include a leave of absence to receive treatment for or recover from 
the disability. 
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Unlike some other states, Oregon does not provide a paid disability benefit.  However, 
granting a leave without pay and holding an employee’s job is sometimes a form of 
reasonable accommodation that an employer must make. 
 
Employees who have conditions that do not qualify as “disabilities” may also need to 
take medical leaves, and a policy manual should provide both a procedure for requesting 
such leave and a time limit for such absences. 
 


DISABILITY LEAVE:  SAMPLE 
 


In addition to our regular sick leave benefits, ABC Company provides long-term medical 
leave for up to six months with medical verification.  Contact the human resources 
department for more information. 


 


MILITARY LEAVE 
Oregon law provides protection for employees called to active duty in the Oregon militia 
(or Oregon National Guard).  In addition, a federal law known as the Uniformed Services 
Employment and Reemployment Rights Act (USERRA) provides protection for any 
employee called to uniformed military service or periodic training duty.   
 
Under USERRA, employers must generally grant an employee military leave for up to 
five years and must reinstate the employee at the conclusion of the leave, if the employee 
has made a timely request for reinstatement, and if the employee was not dishonorably 
discharged. 
  
Neither the Oregon law nor USERRA requires private employers to pay an employee on 
military duty, but they do require employers to reinstate such employee upon release 
from service.  As for benefits while on military leave, an employee may not be forced to 
use accrued vacation pay, but may elect to do so.  In addition, employers must continue 
providing any existing insurance coverage when an employee is on military leave for less 
than 31 days.  An employee on military duty for more than 30 days must be allowed, at 
his or her expense, to continue insurance coverage under the company plan for up to 18 
months. 
 
Because of the intricacies of military leave and the relatively small percentage of eligible 
employees, employers may choose to refer employees to the appropriate personnel rather 
than include details in an employee handbook.  
 


MILITARY LEAVE:  SAMPLE #1 
 


ABC Company recognizes and appreciates the contributions of our nation’s armed forces. 
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Employees who serve in the armed forces will be granted leave of absence if called to 
duty, and will be reinstated in accordance with applicable state and federal laws and 
regulations.  For more information, contact the human resources department. 


 
 
The Oregon Military Family Leave Act (OMFLA) requires that an employer provide up 
to 14 days of leave to employees who are spouses or same-gender domestic partners of 
members of military forces that are on active duty.  OMFLA also makes failure to grant 
such leave, or discrimination or retaliation against a spouse or same-gender domestic 
partner for requesting or taking such a leave, an unlawful employment practice. 
 


MILITARY LEAVE:  SAMPLE #2 
 


ABC Company will provide up to 14 days of leave per deployment to employees who are 
spouses of active duty members of the military upon notice of an impending call or order 
to active duty, or impending leave from deployment. 
 
For more information, please contact the human resources department. 


 


LEAVE FOR ON-THE-JOB INJURIES 
Most Oregon employers are prohibited from discriminating against employees who are 
injured on the job.  Depending upon the nature of their medical release and the size of the 
company, employees who are injured on the job have certain reinstatement and 
reemployment rights that can last for up to three years from the date of injury.  (See 
BOLI’s Civil Rights Laws handbook for details.)  
 
Disputes often result when employees do not understand how or when to report back to 
work after an injury.  A section in the policy manual that addresses such obligations is 
thus very useful. 
 


ON-THE-JOB INJURIES:  SAMPLE 
 


If you suffer an injury while on-the-job, you must report that injury immediately to your 
immediate supervisor.  If you are unable to contact your supervisor for any reason, you 
must contact the human resources department.  If you are on leave due to an on-the-job 
injury and then receive medical clearance to return to full or partial duty, you must 
supply a copy of the release to the human resources department within [X] days. 
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NOTE:  Oregon law allows returning injured workers seven calendar days (extended for 
mailing) from the date they are informed by their insurance company or self-insured 
employer by regular and certified mail to notify their employer that their attending 
physician has released them for employment.  OAR 839-006-0130(5)(d). 
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PRIVACY ISSUES 


SEARCHES, MONITORING AND DRUG TESTING 
In drafting and enforcing policies, employers must take care not to infringe on 
employees’ privacy rights.  There are various workplace actions that can implicate 
privacy rights, including searching of desks, lockers, or purses; monitoring or recording 
of phone calls; videotaping in the workplace; checking employee e-mail; monitoring 
Internet usage; and drug and alcohol testing. 
 
Employees may prevail in tort actions for invasion of privacy if they can show that they 
had a reasonable expectation of privacy that the employer violated. 
 
To avoid such claims, it is prudent to diminish that expectation of privacy by providing 
ample notice to employees as to when, where and how they may be subject to searches, 
monitoring or testing.  Employers should first have a legitimate business purpose and 
second obtain a legal opinion regarding any policy with the potential to invade an 
employee’s perceived right to privacy. 
 


PRIVACY:  SAMPLE #1 
 


Please be aware that management may monitor incoming client calls to customer service 
representatives for quality assurance purposes. 


 


PRIVACY:  SAMPLE #2 
 


Please be advised that when you are away from the office, management may need to 
access your desk drawers and file cabinets so that we can promptly respond to customer 
account inquiries, among other legitimate business purposes.  The desk and its contents 
are intended to be company property and employees who leave personal belongings in 
their desks should not have privacy expectations with regard to such items. 


 


PRIVACY:  SAMPLE #3 
 


You are welcome to use your company-issued locker for storage of personal items.  
However, please understand that we require you to provide us the lock combination or a 
copy of the key.  Your locker is on company premises and may be subject to inspection 
at management’s discretion, for security reasons during the course of a workplace 
investigation or for other legitimate business reasons. 
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PRIVACY:  SAMPLE #4 
 


ABC Company uses software to monitor employees’ use of the Internet, including which 
websites employees visit and for how long.  Therefore, please make use of the Internet 
only at the times and for the purposes described in our online access policy. 


 
 


 


PRIVACY AND HAND-SCANS 
 


EMPLOYER HAS RIGHT TO IMPLEMENT NEW TIME-TRACKING POLICY 
 
QUESTION:  To track our employees’ time more accurately, we’ve decided to 
use a new hand-punch system provided by our payroll company.  The system 
actually scans the top of each employee’s hand and recognizes the hand shape.  
We have one employee who is claiming “invasion of privacy” and refusing to 
provide us the required photocopy of his hand.  Can we make this a condition of 
employment and terminate him for refusing to cooperate? 
 
ANSWER:  Yes.  There’s nothing illegal about your proposed system to scan 
hand shapes for time tracking and recordkeeping purposes.  Since you’ve 
articulated a legitimate business reason for requiring these scans, you can 
discipline or even discharge an employee who isn’t willing to lend a hand (so to 
speak). 
 
Of course, you’ll want to be certain that you’re not violating any employment 
contract or collective bargaining agreement by imposing this requirement on 
employees.  But if you, like most Oregon companies, are an “at-will” employer, 
you’re free to set and enforce your policies according to the demands of the 
business, so long as the proposed action is not in violation of local, state or federal 
law. 
 
Generally, an employee will only succeed with an “invasion of privacy” claim 
when he can prove in court that you violated some reasonable expectation of 
privacy in the workplace.  Videotaping, drug testing, searching employee areas, or 
monitoring employee phone calls can land you in legal hot water if employees 
don’t know these things may happen.  In your case, however, it’s apparent that 
you’ve given advance notice of the new scanning system to all your employees, so 
they come to work without any expectation of keeping their hand shapes private. 
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EMPLOYEE MONITORING POLICIES 
 


COVERT VIDEOTAPING IN WORKPLACE MAY VIOLATE  
EMPLOYEE PRIVACY RIGHTS 


 
QUESTION:  What are the rules on monitoring employees in the workplace? 
For example, would it be legal for me to videotape my employee work area to see 
what staff are talking about, to learn whether they are actually working or 
goofing off, or to determine if they are properly handling cash transactions at 
the till? 
 
ANSWER:  Many forms of monitoring in the workplace are legal, but you should 
proceed cautiously when considering videotaping in the workplace to avoid 
invasions of privacy and violations of the federal law regulating wire-tapping.   
 
Regardless of the type of employee monitoring -- be it videotaping, drug testing, 
searching work areas, tracking internet use, or reviewing voicemail and e-mail 
transmissions – it’s a good idea to clearly explain your policy to workers.   
 
When employees bring privacy claims in court, the key issue is often whether they 
have a “reasonable expectation of privacy” in their work areas.  Courts have 
generally ruled that videotaping in common work areas does not violate employee 
privacy rights, especially when the employer can articulate a legitimate business 
reason for the monitoring and when employees are aware they are being 
videotaped.   
 
Keep in mind that government employers are subject to a higher standard.  Under 
the Fourth Amendment, federal government workers have protection against 
unreasonable search and seizure, even when the government is acting as an 
employer, rather than as a criminal investigative or law enforcement agency.  
These greater rights also extend to state government employees under the 
Fourteenth Amendment.  The U.S.  Supreme Court has held that monitoring and 
searches in the public sector must meet a “reasonableness standard.” 
 
Juries have found certain workplace monitoring, such as videotaping in company 
restrooms and locker rooms, sufficiently outrageous as to support a tort claim for 
“intentional infliction of emotional distress.” 
 
In January of 1999, a jury awarded $20 million to four former employees of Wal-
Mart in Kentucky.  The store manager had secretly installed video cameras in the 
back of the store, and the four employees were discharged for stealing candy and 
nuts.  The verdict against the employer was reached in part because the videotape 
included audio that contained very personal conversations of the employees, and in 
part because the jury found the store had an unwritten policy permitting employees 
to eat damaged goods. 
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In an Alaska case, a court ruled that Safeway violated a manager’s privacy rights 
by secretly videotaping him in his office.  The store suspected this employee of 
violating its policy against taking gratuities from vendors and wanted to determine 
if he was accepting free fishing trips.  The court ruled that the manager had a 
reasonable expectation that he would not be surreptitiously taped while in his 
office, especially since he could close his office door and be unobservable from the 
outside.  Although the company had a known practice of videotaping cashiers 
suspected of theft, there was no notice that the company would secretly film a 
manager in his office. 
 
In St.  Louis, Union Pacific agreed to a six-figure settlement in an employee’s 
invasion of privacy case after company investigators videotaped him at home to 
determine if his injury claim was valid.  The employee was filmed while working 
on his heavily wooded, 80-acre property. 
 
And recently, a federal court found that an employer violated the National Labor 
Relations Act by videotaping employees engaged in union organizing and 
protected activities such as distributing literature. 
 
The Federal Wiretapping Act of 1968 and its amendment, the Electronic 
Communications Privacy Act of 1986, prohibit most audio surveillance in the 
workplace.  One court held a manager liable under the federal wiretap law after he 
secretly tape-recorded workers’ conversations during his absence and then used the 
contents of the recordings to terminate employees.  Because of the federal law, 
employers who do videotape in the workplace should generally do so without 
audio recording.  Some audio monitoring is legal with employee consent, such as 
monitoring of phone calls to rate customer service.  However, an employer must 
stop audio monitoring as soon as it determines that an employee conversation is 
personal in nature. 


 
 


 


E-MAIL MONITORING 
 


EMPLOYER MONITORING OF E-MAIL RAISES PRIVACY CONCERNS 
 
QUESTION:  My company has required all staff to sign a policy on e-mail 
monitoring.  The policy states their e-mail will be reviewed to make sure that it’s 
used for business purposes and that there’s no inappropriate or harassing 
content.  Are employers allowed to monitor e-mail communications at work, or is 
this an invasion of privacy? 
 
ANSWER:  Your question raises the common conflict between employee privacy 
and the employer’s right to conduct its business.  The right to privacy in the 
workplace is judged using a “reasonableness” standard.  Did the employee have a 
reasonable expectation of privacy, or did the employer have a legitimate interest in 
searching, monitoring, videotaping or drug testing? 
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With respect to e-mail, courts consider factors such as whether the employer 
notified employees it might review communications and whether the employer had 
a legitimate business reason justifying the monitoring policy.   
 
Courts addressing this issue have generally held that employee e-mail is not 
private when there are valid reasons for monitoring.  For example, employers can 
legally intercept e-mail transmissions to the extent necessary to determine if the 
messages are personal or business-related. 
 
A number of courts have upheld employers’ rights to monitor e-mail and even 
terminate employees for inappropriate or harassing e-mail content. 
 
In fact, some courts have suggested that employers have an obligation to control 
and monitor e-mail to prevent harassment.  In some situations, an employer can be 
liable for a supervisor’s harassment – by e-mail or otherwise -- even if the 
employer doesn’t know the harassment is occurring, so long as the employer 
should have known of the harassment.  Also, employers have a duty to protect 
employees from harassing e-mail, to the extent possible, even if that e-mail comes 
from outside the company. 
 
Employers can protect themselves by implementing rules that limit employee 
expectations of privacy.  It’s wise to have workers sign policies on e-mail and 
internet usage and even to have them re-sign periodically so that there are no 
misunderstandings.  Employers are highly insulated from invasion of privacy 
claims when they clearly notify workers that e-mail can and will be monitored.   
 
Employees can protect themselves by recognizing the common misconceptions 
that e-mails are private or that they “go away” when deleted.  In fact, system 
administrators commonly have access to communications, and many employers 
use monitoring software to regulate e-mail and internet use.   
 
Even when you “delete” a message from your computer, it still exists in other 
places, including on backup tapes and on the recipient’s computer, and it may be 
recoverable for years to come.  Experts recommend you think of an e-mail 
communication as an open postcard that may be (and often is) seen by many 
others.   
 
E-mail messages now figure prominently in company investigations and in 
litigation.  They are frequently subpoenaed and have become the “smoking gun” 
evidence in many cases, including the Microsoft antitrust matter.  Workers should 
understand the vulnerability of e-mail communications and should pay careful 
attention to the employer’s monitoring policies. 
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WORK RULES & PRIVACY ISSUES 
 


EMPLOYEE’S OFF-DUTY CONDUCT MIGHT BE  
GROUNDS FOR TERMINATION 


 
QUESTION:  Can my employer legally fire me for what it calls “misconduct” 
that took place away from the workplace?  
 
ANSWER:  It depends.  Your employer is probably on solid ground if the 
misconduct adversely impacted your job performance or the employer’s business.  
On the other hand, you may have an invasion of privacy claim if the conduct had 
no effect on the business, or if the employer went too far in investigating or 
restricting your personal off-duty activities. 
 
Your employment in Oregon is “at-will” unless you have an agreement or contract 
with your employer that gives you greater rights.  Under the “at-will” doctrine, 
either you or your employer can end the employment relationship at any time, with 
or without reason.  Because there are numerous exceptions to at-will employment, 
however, employers should proceed very cautiously before disciplining or 
terminating employees for off-duty conduct.  Having said that, it’s also true that 
the courts have upheld such discharges in a number of cases. 
 
For instance, your employer could legally discharge you if you were convicted of a 
crime that occurred outside of work hours, if that conviction would impact 
workplace safety, the business reputation, or your qualifications to do the job.  
Certainly, an employer may discharge a truck driver who loses his driver’s license 
after a DUI conviction.  Likewise, your employer could dismiss you from a cashier 
position if you were convicted of shoplifting. 
 
An employer may also legally terminate employees who test positive for drugs or 
alcohol under a legitimate, non-discriminatory workplace testing policy – even if 
the positive screening results from drug or alcohol use that took place outside of 
work hours. 
 
Some employers discipline or terminate employees under “fraternization” or dating 
policies.  Even if the dating happens away from the office, an employer can legally 
restrict intimate relationships between co-workers when there’s a valid work-
related reason.  For example, an employer might prohibit supervisors from dating 
regular staff, to prevent against sexual harassment or perceptions of favoritism or 
discrimination. 
 
Even if your employer determines you acted inappropriately, it doesn’t necessarily 
mean that the Oregon Employment Department will deny your claim.  If the 
“misconduct” didn’t occur in the course and scope of your employment, you may 
still be eligible for unemployment benefits. 
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DRUG AND ALCOHOL POLICIES 
Because of increased litigation over drug testing, it is particularly important that 
employers seek legal advice before implementing a drug testing policy.  Below are some 
general guidelines: 
 


 State in the policy manual that illegal drug and alcohol use or possession is 
forbidden in the workplace, as is being “under the influence” while at work.  
Define what you consider to be “under the influence.” 


 


 State in the policy manual that employees are subject to drug testing, and 
describe how and when they may be tested.  This is a good way to minimize 
claims of invasion of privacy, because it is harder for employees to argue 
that they had a reasonable expectation of privacy in the workplace. 


 


DRUG & ALCOHOL POLICY:  SAMPLE #1 
 


ABC Company will not tolerate the use of illegal drugs or alcohol in the workplace.  Any 
employee found to be in possession of illegal drugs or to be under the influence of illegal 
drugs or alcohol will be subject to immediate termination (see the disciplinary section of 
this handbook). 


 


DRUG & ALCOHOL POLICY:  SAMPLE #2 
 


Alcohol 
 
ABC Company (the Company) prohibits employees from being intoxicated or under the 
influence of alcohol during working time and from bringing or using alcoholic beverages 
on Company premises, except as stated in this policy.  Moderate consumption of alcohol 
at Company-sponsored events, customer or vendor events, or other business-related 
functions on or off Company premises is not prohibited.  However, employees are 
responsible for maintaining appropriate professional behavior at such events.  Employees 
who work during or report to work after any business-related event where alcohol has 
been served still are required to comply with this policy. 
 
Drugs 
 
It is policy of the Company to promote a drug-free workplace.  The manufacture, 
distribution, dispensation, possession, sale, purchase, offer to buy or sell, or use of an 
illegal drug or related paraphernalia and the illegal use of any drugs (including the 
misuse of prescription drugs) in the workplace or while engaged in Company business is 
strictly prohibited.  The Company also prohibits such conduct during non-working time 
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to the extent that, in the judgment of the Company, it impairs an employee’s ability to 
perform on the job or threatens the reputation or integrity of the Company. 
 
Employees who use prescription drugs should follow the prescribing physician’s 
directions for use.  If use of a prescription drug may impair performance or affect safety 
on the job, you should notify your supervisor immediately so the Company can take 
whatever action it finds appropriate to protect your safety and that of coworkers. 
 
Testing 
 
An employee may be required to undergo drug or alcohol testing when the Company, in 
its discretion, determines there is a reasonable basis for testing or to the extent testing is 
required or permitted by law, including random testing and testing in connection with a 
workplace accident or injury.  The Company also may institute pre-employment drug 
testing in the future as it considers appropriate.  All Company-required drug and alcohol 
tests will be paid for in full by the Company.  An employee may request a re-test at 
his/her own expense.   
 
Policy Violations 
 
An employee who violates this policy is subject to discipline, including immediate 
termination.  At its discretion, the Company may require an employee who violates this 
policy to participate in and successfully complete a substance abuse assistance or 
rehabilitation program and agree in writing to special conditions for continued 
employment.   


 


DRUG & ALCOHOL POLICY:  SAMPLE #3 
 


DRUG AND ALCOHOL ABUSE 
 
ABC Company is concerned about the use of alcohol, illegal drugs and controlled 
substances as it affects the workplace.  Use of these substances, whether on or off the 
job, can adversely affect an employee’s work performance, efficiency, safety and health 
and therefore seriously impairs the employee’s value to ABC Company.  In addition, the 
use or possession of these substances on the job constitutes a potential danger to the 
welfare and safety of employees and exposes ABC Company to the risks of property loss 
or damage or injury to other persons. 
 
Definitions.  For the purpose of this policy: 
 
(1) “Alcohol” means ethyl alcohol (ethanol) and includes all beverages and other 
liquids containing ethyl alcohol, including without limitation, beer, wine and distilled 
liquors. 
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(2) “ABC Company premises or property” means any and all properties owned, 
leased, or otherwise in the possession or control of ABC Company including, but not 
limited to, any facilities provided to employees by ABC Company such as closets, desks, 
lockers, vehicles and offices.  ABC Company reserves the right to search its premises and 
property as circumstances warrant.   
  
(3) “Drug” means any substance or chemical that has a mind- or function-altering 
effect on the human body, including prescribed medications and those medications 
obtainable without prescription, and those whose use is restricted or prohibited by law, 
including but not limited to, marijuana, cocaine, opiates, amphetamines, and 
phencyclidines (“PCP”). 
 
(4)  “Possession” means on one’s person, in one’s personal effects or vehicle on ABC 
Company’s premises or property, or under one’s control. 
 
(5) “Sale” means any sale, exchange, transfer, sharing or offering to sell, exchange, 
transfer or share whether for money or otherwise. 
 
(6) “Use” means any form of consumption including ingestion, inhaling or injecting. 
 
(7) “Reasonable cause” means an employee’s observable actions, appearance or 
conduct on ABC Company time, on or off ABC Company’s premises or property which 
indicates the use of a drug or alcohol.   
 
(8) “Testing positive” means that testing has confirmed the presence of alcohol or 
drugs to any degree greater than that permitted under this policy. 
 
(9) “Under the Influence” means having alcohol or drugs present in the body to the 
degree that conduct or judgment is affected and, in the case of alcohol, having a blood 
alcohol content level above .08 grams per deciliter (g/dl) of blood.  Use of an authorized 
prescribed or over-the-counter drug not reported to the supervisor prior to beginning 
work is also a violation of this policy. 
 
Prohibited Conduct.  The following conduct is unacceptable, and will result in discharge 
from employment: 
 
(a) Alcohol.  The possession, use, sale or being under the influence of alcohol while 
on ABC Company property, premises or on ABC Company time or in an on-call status, or 
while operating a vehicle that is owned or leased by ABC Company or in other 
circumstances which may adversely affect operations or safety is strictly prohibited.  No 
employee shall report for work or remain on duty while under the influence of alcohol.
   
    
IMPORTANT:  The conduct prohibited by this rule includes consumption of any 
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alcohol before reporting to work, during breaks or lunch periods, or on the job. 
 
(b) Drugs.  The possession, use, sale or being under the influence of any drug (except 
an over-the-counter or prescription drug as discussed below) while on ABC Company 
property, premises or on ABC Company time or in an on-call status, or while operating a 
vehicle that is owned or leased by ABC Company or affect operations or safety is strictly 
prohibited.  No employee shall report for work or remain on duty while under the 
influence of drugs.   
 
IMPORTANT:  The conduct prohibited by this rule includes consumption of any 
amount of drug before reporting to work, during breaks or lunch periods, or on the job.   
 
In order to enforce this policy, ABC Company reserves the right to conduct searches of 
ABC Company property including closets, desks, lockers, vehicles and offices and to 
implement other measures necessary to deter and detect violation of this policy. 
 
 
An employee’s conviction on a charge of illegal sale or possession of any illegal or 
controlled substance while off ABC Company property will not be tolerated because such 
conduct, even though off duty, reflects adversely on ABC Company.  In addition to 
reflecting adversely on ABC Company, ABC Company must keep people who sell illegal 
or controlled substances off of ABC Company’s premises in order to keep illegal or 
controlled substances (other than prescription drugs as discussed below) off the premises. 
 
Prescription Drugs.  The use of prescription drugs and/or over-the-counter drugs may 
also adversely affect the employee’s job performance and seriously impair the 
employee’s value to ABC Company.  Any employee who is using prescription or over-
the-counter drugs which may impair his or her ability to safely perform the job or may 
affect the safety or well being of others must notify a supervisor of such use immediately 
before starting or resuming work. 
 
Employer Assisted Treatment.  ABC Company will encourage and assist employees with 
chemical dependencies (alcohol or drugs) to seek treatment and/or rehabilitation.  
Employees desiring such assistance should request a treatment or rehabilitation leave.  
ABC Company’s support for treatment and rehabilitation does not obligate ABC 
Company to employ any person whose job performance is impaired because of drug or 
alcohol use, nor is ABC Company obligated to reemploy any person who has participated 
in treatment and/or rehabilitation if that person’s job performance remains impaired as a 
result of dependency.  Additionally, employees who are given the opportunity to seek 
treatment and/or rehabilitation, but who fail to successfully overcome their dependency 
or problem and are involved in a second violation of this policy will not be given a 
second opportunity to seek treatment and/or rehabilitation.  This policy is not intended to 
limit ABC Company’s treatment of employees who violate the regulations described 
above.  Rather, rehabilitation is an option for an employee who acknowledges a chemical 
dependency and voluntarily seeks treatment to end that dependency. 
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Reasonable Cause Testing.  When ABC Company believes it has reasonable cause to 
suspect that an employee’s work performance or on-the-job behavior may have been 
affected in any way by alcohol or drugs, or that an employee has otherwise violated this 
policy, ABC Company may require the employee to submit to appropriate tests for 
alcohol or prohibited drugs in his/her system, including the giving of urine, blood or 
other samples.  Failure to give written consent, without qualification, to drug and alcohol 
testing and failure to provide samples for such testing, will be grounds for immediate 
suspension and probable discharge. 
 
Examples of circumstances which may lead ABC Company to exercise its right to test, 
and search, among other rights, include but are not limited to the following: 
 


 The odor f alcohol on the breath, skin, clothing or around the employee; 
 Observable symptoms of being affected by alcohol or drugs; 
 Accident investigations involving a fatality, bodily injury, or damage to property; 
 Unexplained significant deterioration in individual job performance; 
 Unexplained significant changes in behavior (e.g., abusive behavior, repeated 


disregard of safety rules or procedures, etc.); 
 Unexplained or suspicious absenteeism or tardiness; 
 Credible reports of individual or group drug or alcohol use in violation of this 


policy; 
 Employee admissions regarding drug or alcohol use in violation of this policy; 
 Employee admissions regarding drug or alcohol use; 
 Unexplained absences from normal work areas when there is reason to suspect 


drug or alcohol-related activity in violation of this policy; and 
 Inability to respond appropriately to questions. 


 
The employee’s consent to submit to testing and/or searches as required under this policy 
and the employee’s agreement to otherwise abide by this policy in all respects is a 
condition of employment and any refusal to consent, or other violation or noncompliance 
will be grounds for discharge. 


 


DRUG & ALCOHOL POLICY:  SAMPLE #4 
 


POLICY ON ALCOHOL AND DRUGS 
 
_______ has always had a strong commitment to its employees to provide a safe work 
environment and to promote high standards of employee health.  For the protection of all 
our employees, we have adopted this policy on drug and alcohol use.  Our goal is a 
workplace free from alcohol and illegal drugs (including the abuse of prescription drugs) 
and their effects. 
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1. COMPANY ASSISTANCE 
 
If you have a problem involving the use of alcohol or drugs, you may ask a supervisor or 
any member of management for confidential assistance.  The Company will not take any 
member of management for confidential assistance.  The Company will not take any 
discipline against you for making such a request for help.  We will work with you to find 
an appropriate treatment program and to identify Company benefits that may be available 
to help deal with the problem, such as leaves of absence, sick or disability pay, and 
health insurance.  Any request for assistance and any later treatment program will be kept 
as confidential as possible under all the circumstances. 
 
It is your responsibility to seek such assistance BEFORE drug or alcohol problems lead 
to misconduct, accidents or violations of this policy.  After a violation of our policy 
occurs, or after a drug or alcohol-related accident or misconduct, an employee’s 
willingness to seek help or treatment generally will not “excuse” the violation or reduce 
the discipline imposed on the employee.   
 
2. PROHIBITED CONDUCT 
 
The possession, transfer, offering, consumption or being under the influence of any 
intoxicating liquor, narcotic, hallucinogenic, stimulant, sedative or illegal drug while on 
Company property, Company time (for example, at a customer’s premises), or in other 
circumstances which may adversely affect our operations or safety, is strictly prohibited 
and will result in discipline up to and including termination. 
 
Limited exception for Company Parties.  This rule does not prohibit moderate 
consumption of alcohol served by the Company to employees at a scheduled Company 
social function (such as an annual picnic or holiday party.) 
 
Prescription and over-the-counter medications.  This policy prohibits the use of 
prescriptions and over-the-counter drugs which affect an employee’s safe and efficient 
job performance unless the employee advises his/her supervisor in advance that he/she 
will be using such a drug and (in the case of prescription drugs) the drug is authorized 
and prescribed by a physician.  Employees are not required to disclose to the Company 
the name of the drug prescribed or the condition being treated; we are only interested in 
side effects that could adversely affect safety or productivity at work. 
 
IMPORTANT:  This rule prohibits consumption of any such substance prior to 
reporting to work or during breaks or lunch periods.  An employee who tests “positive” 
for any such substance by screening and confirmation tests, including an employee who 
tests positive as a result of a prescription drug the use of which was not reported to the 
supervisor prior to beginning work, will be deemed, “under the influence” for the 
purposes of this rule. 
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3. TESTING PROCEDURES 
 
To help assure compliance with this drug and alcohol Policy, the Company will use 
urinalysis testing, which will apply to all employees from the President of the Company 
down.  While all of us want a safe workplace, free from illegal drugs and alcohol, we 
also have concerns about our individual privacy.  In addition, we want to have 
confidence that test results will be accurate and reliable.  These testing rules were 
designed with these concerns in mind. 
 
Under this Policy, urine specimens will always be given in privacy and will be marked 
and maintained in accordance with chain of custody procedures which assure accurate 
identification and preservation of each sample.  Testing will be performed by a medical 
laboratory, and no specimen will be reported as positive unless it registers positive on 
two independent tests.  Test results will not be made available except to those with a 
need to know.  The Company will pay the cost of all testing which it requests.  
Employees who are asked to submit to a test will be paid for time relating to testing.  An 
employee who is requested to submit to testing because the Company has a reasonable 
suspicion of violation of this drug and alcohol Policy will be suspended without pay until 
the test results are received.  If the results are negative, the employee will be paid for 
work time missed as a result of the suspension. 
 
Testing individual employees for reasonable suspicion.   
 
The Company may require that an individual employee be tested if the Company has a 
reasonable suspicion that the employee is under the influence of drugs or alcohol.  
Examples of situations where the Company may test for reasonable suspicion include the 
following: 
 


 Observable symptoms of being under the influence of alcohol or drugs; 
 


 Accident investigations; 
 


 Unexplained significant deterioration in individual job performance; (e.g., 
abusive behavior, repeated disregard of safety rules or procedures, 
insubordination, etc.) 


 
 Unexplained or suspicious absenteeism or tardiness; 


 
 Credible reports of individual or group drug or alcohol use in violation of this 


policy; 
 


 Employee admissions regarding drug or alcohol use; and 
 


 Unexplained absences from normal work areas where there is reason to suspect 
drug- or alcohol-related activity in violation of our policy. 
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(a) Testing applicants for employment. 
 
Applicants for employment will be required to pass a drug and alcohol urinalysis before 
commencing employment. 
 
(b) Employee consent required. 
 
Whenever the Company requires an employee to be tested, the employee must at that 
time sign, without qualification, the Company’s form consenting to the test.  (A copy of 
the current consent form is attached.  The Company reserves the right to revise the form 
from time to time.)  Failure to sign the consent form when requested, and without 
qualification, will be grounds for immediate suspension and discipline up to and 
including discharge. 
 
4. REENTRY OR “PERFORMANCE” CONTRACTS.     
       
All employees undergoing a treatment program (voluntarily, or with the Company’s 
agreement in order to avoid discipline) will be required as a condition of reemployment 
to sign a “reentry contract,” promising to stay free from the effects of drug or alcohol 
abuse, and to comply with the treatment program in the future, as a condition of 
continued employment.  This contract is the employee’s promise not to use illegal drugs 
(including the unauthorized use or misuse of prescription drugs) or abuse alcohol in the 
future.  This contract may require “random testing” of the employee to make sure the 
employee is keeping his/her contractual promises.  Violation of a reentry contract will 
subject an employee to termination. 
 
The employee’s willingness to agree to treatment and a performance contract may be one 
factor used by the Company in determining whether or not to “show leniency” and not 
terminate the employee for a violation of this policy.  However, the Company may 
terminate the employment of an employee for failure to consent to a test or for failing 
that test. 
 
 
ACKNOWLEDGEMENT OF RECEIPT OF (COMPANY NAME) DRUG AND 
ALCOHOL POLICIES 
 
I ________________________________________ did receive this date ____________ 
             (Print Name)      (Insert Date) 
a copy of the Company’s Policy on Alcohol and Drugs.  I understand that this 
Policy applies to me and I promise that I will follow this Policy. 
 
 
     _________________________________________ 
       (Employee Signature) 
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DRUG-TESTING APPLICANTS, EMPLOYEES 
 


DRUG TESTING PERMITTED IF CLEAR POLICY IN PLACE 
 
QUESTION:  Our corporation employs 1,300 people here in Oregon.  
Currently, we require all applicants to pass a urinalysis prior to being hired.  We 
have a particular concern that a number of employees in our shipping 
department may be working under the influence of drugs.  Can we conduct 
random drug tests on just one department, or is it improper to treat one 
department differently? 
 
ANSWER:  Oregon disability laws and the federal Americans with Disabilities 
Act prohibit companies from conducting medical examinations or making medical 
inquiries during the job application process.  However, testing for current use of 
illegal drugs is permitted because, legally, it’s not considered a medical exam.  
Alcoholics and recovering drug addicts are protected under the disability laws, but 
individuals who currently use illegal drugs are not protected.  That means that you 
can legally screen out applicants – and can legally discipline or terminate 
employees -- who test positive for marijuana, cocaine, or other illegal substances. 
 
Before a company begins any drug-testing of employees, it should have a clear 
policy in place and should explain to staff when and how they might be tested.  
Random testing is permitted if it is truly random, but many companies instead opt 
to test based on “reasonable suspicion.” 
 
As an employer, you may not discriminate in the way you conduct drug tests.  
Obviously, it would be illegal to test only Hispanic employees, female employees, 
or Jewish employees.  On the other hand, your company can legally differentiate 
between departments or classifications of employees, if there’s a legitimate 
business reason for doing so.  For example, many companies implement more 
stringent testing procedures for drivers, manual laborers, or others in high-risk or 
safety-sensitive jobs. 
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DRUG TESTING GUIDELINES 
 


PROCEED CAUTIOUSLY WHEN DRUG TESTING EMPLOYEES 
 
QUESTION:  Andrew is a member of my office staff whose job performance 
recently has not been up to par.  Based on rumors I’ve heard from my other 
employees, I suspect that Andrew may be using illegal drugs.  Can I require him 
to submit to a drug screen?  What are the rules for drug testing employees? 
 
ANSWER:  The Oregon civil rights laws don’t specifically address drug testing of 
employees.  But the absence of specific statutes in this area doesn’t mean that 
employers have carte blanche to conduct drug tests in every situation.  In fact, 
while it’s generally legal for employers to conduct drug tests, you should proceed 
very carefully, because this type of testing can infringe on an employee’s 
constitutional and common law privacy rights. 
 
So how can you conduct drug tests without landing your company on the wrong 
end of a lawsuit?  Here are a few tips: 
 


 Have a clear policy.  Your first step is to implement a clear written policy 
on drug testing and to fully explain the policy to all your employees.  Work 
with your employment law attorney to draft a legal policy which advises 
employees they could be subject to testing in your workplace. 


 
 Articulate your standard for testing.  Advise employees how they can be 


selected for testing.  Although some employers may choose to test 
randomly, many employment attorneys suggest that you limit testing to 
situations where there is “cause” (when the employer has reasonable 
suspicion of drug use), or when an employee is involved in a workplace 
incident or accident. 


 
 Apply your policy consistently.  To avoid charges of discrimination or 


wrongful discharge, enforce your drug testing policy in a fair and 
consistent manner.  If you test employees randomly, be certain you can 
document that your selection methods are truly random.  If you test 
employees “for cause,” be certain you can articulate the facts (not merely 
rumors or gossip) which gave you reasonable suspicion of an employee’s 
drug use. 


 
You can set different drug testing standards for different classifications of workers, 
as long as your standards are based on business reasons.  For example, you might 
decide to set higher drug testing standards for your delivery drivers than for your 
clerical staff. 
 
Obviously, it would be discriminatory to drug test only your Asian employees, or 
only your female employees, or only your employees over 40 years old.  Likewise, 
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you should realize that employees who suffer on-the-job injuries fall into a 
protected class, and thus it would be discriminatory to drug test only employees 
who get hurt at work.  So if you test employees based on their involvement in a 
work-related accident, you ought to test all employees involved, regardless of 
whether they were injured.   
 


 Provide advance notice.  It’s typically recommended that you provide 
your current employees with at least 30 days advance notice before starting 
a new drug testing program.  Without such notice, your employees have a 
“reasonable expectation of privacy,” an expectation that they’ll be free 
from drug testing in the workplace.  Spring a surprise drug test on an 
employee without a drug testing policy in place, and you may get a surprise 
of your own -- in the form of a lawsuit.  Sufficient advance notice gives fair 
warning to employees to conform their off-duty conduct to conform to a 
new policy, and such a policy will appear more reasonable to a court or 
jury. 


 
If you do drug test employees in a proper manner, you can discipline or terminate 
employees who screen positive for current use of illegal drugs, because such 
individuals are not protected by the ADA or Oregon disability laws. 
  
In your situation with Andrew, ask yourself the following questions:  Did we 
previously advise Andrew that our company has a drug testing policy?  Did we 
explain in the policy that employees can be tested “for cause?”  Did we give 
sufficient advance notice of the policy?  Do we really have reasonable suspicion to 
believe that Andrew is using illegal drugs? 
 
If you answered “no” to any of these questions, watch out!  Instead of requiring a 
drug test, you’ll be much safer addressing Andrew’s specific performance 
deficiencies by following your regular disciplinary policies.  If Andrew is arriving 
late for work, acting in a bizarre or inappropriate manner, or simply not completing 
his job duties on time, focus on those issues and apply your existing discipline 
rules as you would with other employees. 
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POLICIES THAT IMPLICATE CIVIL RIGHTS LAWS 
 
Most employers are familiar with the basic state and federal “EEO” protected categories, 
including age, sex, race, color, religion, and national origin.  Of course, it is important to 
keep these classifications in mind when implementing and enforcing policies, but it is 
also important for Oregon employers to recognize that state laws afford many additional 
civil rights protections to employees, as discussed earlier in this handbook. 
 
For example, Oregon’s civil rights statutes provide protections related to family 
relationship, marital status, polygraph and alcohol testing, and off-duty tobacco use, in 
addition to protection for whistleblowers, employees with expunged juvenile records, and 
employees who donate bone marrow. 
 
Sometimes, employers operating with good intentions run afoul of the civil rights statutes 
because of the way they have crafted or applied company policies.  Employers should 
proceed carefully in drafting policies in order to avoid the risk of civil rights complaints 
or lawsuits.  The following frequently asked questions have been set out to illustrate the 
point; however, employers should seek the advice of an employment law attorney before 
implementing any policy of that implicates civil rights laws. 
 
 


 


RELIGIOUS ACCOMMODATION 
 


IF EMPLOYEE OBJECTS, REMOVE HOLIDAY DECORATIONS  
 
QUESTION:  I run a small insurance agency, and we decorate the whole office 
every year for Halloween.  This year, one of the secretaries has objected to some 
of the decorations in her work area for religious reasons.  She doesn’t even want 
to have a plain pumpkin (not a jack-o-lantern, but just a symbol of fall!) sitting 
on her desk.  We moved the pumpkin to a different part of the office, but we’re 
wondering if we have to take down all our decorations to make her happy.  We 
know that our customers like the decorations and look forward to the bowls of 
candy we put out at this time of year.  Do we have to change the way we’ve done 
business for years?   
 
ANSWER:  It’s unlikely that a court would require you to go that far to 
accommodate an employee’s religious beliefs.  However, you are required to make 
reasonable accommodations for an employee’s sincerely held religious beliefs 
when it’s not an undue hardship for your company.   
 
If the employee is telling you that Halloween decorations are contrary to her 
religious beliefs, you should certainly not require her to participate in decorating 
the office.  Also, if she says she finds decorations in her workspace offensive, 
you’re right not to require her to keep them in the immediate area, even though 
you feel they are religiously neutral. 
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RESTRICTING RELIGIOUS SPEECH 
 


WORKPLACE POLICY SHOULDN’T PREFER ONE RELIGION OVER ANOTHER 
 
QUESTION:  My husband and I own a small business, and our newest 
salesperson, Wendy, decorated her office with some religious items, including 
little Buddha statues.  We were afraid to say anything about this, but we are 
Christian and would prefer not to have other kinds of religious displays in our 
building.  Today, I overheard Wendy on the phone with one of our customers.  It 
was apparent that his wife had died, because Wendy was consoling him by 
saying that she believes in reincarnation and that he might see his wife again.  I 
know Wendy meant well, but that’s not the message we want her representing 
when she’s on sales calls with our customers.  Can I legally tell her to stop this? 
 
ANSWER:  It depends.  If your policy for all employees is that they should stick 
to business and refrain from religious discussions with customers, then you’re 
probably on solid ground.  On the other hand, if you favor one religion over 
another, you’re susceptible to claims of religious discrimination.  Had Wendy or 
another employee told the customer his wife was with Jesus, would you have been 
OK with that? Suggesting to employees that you tolerate Christian messages only 
could open the door to a lawsuit. 
 
With respect to religious items at work, it’s probably wise for you not to restrict 
discreet displays in an employee’s workspace, if you allow other employees to set 
out personal items.  Issues with religion and the workplace can be tricky, so you 
may want to consult your employment attorney.  You have an obligation to 
reasonably accommodate an employee with sincerely held religious beliefs, but 
you don’t have to make an accommodation that would pose an undue hardship.  
You also have an obligation to prevent religious harassment, and that includes 
restricting employees from preaching or otherwise imposing their religious beliefs 
on co-workers. 


 
 
 
 







Policy Writing Guidelines 


 


 95


 


INJURED WORKERS 
 


EMPLOYERS MUST APPLY SAFETY RULES IN  
NON-DISCRIMINATORY MANNER 


 
QUESTION:  One of our prep cooks, Jake, cut himself while chopping 
vegetables.  He wasn’t wearing the reinforced safety gloves we require for all 
kitchen staff working with knives.  Jake’s injury required emergency treatment 
and stitches.  This not only disrupted our operations, but also resulted in an 
increase in our workers’ compensation rates.  Can we fire an employee who 
disregards our safety rules and gets hurt on the job? 
 
ANSWER:  Maybe.  The answer depends on the way you normally apply your 
safety rules with other workers.  You can discipline or terminate Jake according to 
your safety glove policy, but you can’t discriminate or retaliate against him 
because he was hurt on the job or because he filed an injury claim. 
 
The Oregon civil rights laws provide protections for workers who are injured on 
the job.  Under ORS 659A.040 (formerly ORS 659.410), if you employ six or 
more employees, it’s illegal to treat an injured worker differently in the terms and 
conditions of employment.   
 
This doesn’t mean that you can never discipline or terminate an injured worker, 
but it does mean that the employee’s injured worker status can’t figure into the 
discipline decision in any way.  Jake is in a legally protected category, so you can 
take disciplinary action only for an independent, legitimate, non-discriminatory 
reason.   
 
If you always terminate employees for violating the safety glove rule – regardless 
of whether they suffer injuries or file claims -- then you can also terminate Jake for 
the policy violation.  Similarly, it’s legal to terminate a 72-year-old worker, or an 
African-American employee, or a pregnant woman, so long as the discharge 
decision is based on factors that have nothing to do with the individual’s age, race, 
gender, or other protected class membership. 
 
However, Jake could prevail on an injured worker discrimination claim if he can 
show that non-injured prep cooks violated the same policy but weren’t disciplined, 
or were disciplined less harshly than he was.  Also, if your company has a pattern 
of disciplining or terminating other injured workers, Jake’s attorney would likely 
introduce such evidence as part of a discrimination claim.  Employees may file 
such claims in court or with the Bureau of Labor and Industries. 
 
Because timing of events can appear suspicious, it’s always risky to discharge a 
worker soon after some protected activity.  You should proceed carefully and 
assess the risks of terminating an employee who has just been hurt on the job, 
requested disability accommodation, used family leave, reported workplace 
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hazards, or engaged in whistleblower actions. 
 
Consult your employment attorney before making termination decisions in these 
cases, and be certain you have plenty of documentation to show there’s a 
legitimate, non-discriminatory reason for your decision. 
 
If you do decide to terminate Jake for the safety violation, you should be prepared 
to demonstrate that it wasn’t due to the injury.  It will help to have documentation 
that your company did not take adverse action against others that invoked the 
workers’ compensation system.  It will also help if your personnel records show 
that similarly-situated employees – those who violated your safety rules in the 
same way and the same number of times as Jake – were also disciplined in the 
same manner, without regard to whether injuries occurred. 


 
 


 


MEDICAL EXAMINATIONS 
 


MEDICAL EXAM POLICY COULD VIOLATE DISABILITY, AGE LAWS 
 
QUESTION:  Our insurance company is telling us they want us to send all of 
our employees over the age of 60 to take an annual physical exam.  Our 
insurance rates could increase significantly if we don’t go along with this.  
Would it be appropriate for us to require these employees to be evaluated 
annually? 
 
ANSWER:  There are two potential problems with this kind of policy.  First, the 
Oregon and federal disability laws say that an employer may make medical 
inquiries or require medical examinations only when there is a job-related reason 
consistent with business necessity, and it’s questionable whether you’d meet this 
standard based only on a potential increase in insurance rates.  Second, employers 
can face age discrimination claims whenever company policies distinguish 
between employees based on an arbitrary age limit. 
 
You should consult with your employment attorney as to how best to proceed here, 
and you might even consider switching to a different insurance plan.  Annual 
physical exams are probably a good idea for older individuals, but as an employer, 
your best bet is to leave it to an employee’s doctor to decide when to schedule him 
or her for evaluations. 
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MEDICAL CERTIFICATION POLICY 
 


LAW REQUIRES EMPLOYERS TO PAY FOR REQUIRED DOCTOR VISITS 
 
QUESTION:  If an employee is out sick for three days and we then require her 
to bring us a doctor’s note, are we required to pay the cost of the doctor’s visit? 
 
ANSWER:  In most cases, yes.  An Oregon civil rights law, ORS 659A.306 
(formerly ORS 659.330), makes it illegal to require employees to pay the cost of 
doctor visits or medical certificates required as a condition of employment.  It’s 
fine to implement policies requiring a doctor’s evaluation or fitness for duty 
certificate when an employee misses work, if it is authorized by law or job-related 
and consistent with business necessity.  But if you have such a policy, you’ve 
made the doctor’s visit a condition of employment, and the law requires you to pay 
any out-of-pocket cost.  If the cost is already covered by your insurance plan, you 
needn’t do anything more, but if the employee is charged a deductible or co-pay, 
you’re obligated to reimburse that amount.  The law contains exceptions for 
medical exams required by law and for collective bargaining agreements 
specifying that the employee must bear the cost of doctor visits.  Also, you are not 
required to pay for any underlying treatment, just the costs associated with the 
certification. 


 
 


 


FAMILY RELATIONSHIP 
 


NEPOTISM RULE FINE, BUT EMPLOYER CAN’T SCREEN OUT ALL 


RELATIVES 
 
QUESTION:  Can we implement an anti-nepotism policy that says family 
members of employees may not apply to work at our company? 
 
ANSWER:  No.  Your company can decide it won’t allow nepotism, the favoring 
of an individual simply because he or she is related to one of your employees.   
However, automatically screening out all relatives in your hiring process would be 
illegal under an Oregon civil rights law.  That statute, ORS 659A.309 (formerly 
ORS 659.340), prohibits an employer from discriminating against an individual 
“solely because another member of that individual’s family works or has worked 
for that employer.” 
 
It would be inappropriate, for example, for you to say in a job interview, “We have 
a policy against hiring family members.  Are you related to any of our 
employees?” 
 
There is an exception written into this law.  Specifically, you’re not required to 
hire an individual if it would involve placing family members in a supervisory-
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subordinate relationship.  This means you can choose not to hire an individual if he 
or she would be supervising -- or supervised by -- a family member. 


 
 


 


LANGUAGE POLICIES 
 


EMPLOYER’S “ENGLISH-ONLY” RULE MAY BE DISCRIMINATORY 
 
QUESTION:  In the department I manage, we’ve had problems with a few 
employees who insist on speaking Spanish at work.  Other workers are upset 
because they feel slighted when they’re excluded from conversations, and they 
suspect the Hispanic employees are gossiping about them.  These Hispanic 
employees are bilingual and do speak perfectly good English.  Since morale is 
suffering, we’d like to set a policy prohibiting employees from speaking any 
language other than English while at work.  Is this a problem? 
 
ANSWER:  Quite possibly.  Your proposed “English-only” policy may create 
even more controversy among employees, and it may also violate discrimination 
laws. 
 
More employers are faced with language issues today, given the increased 
diversity in the workforce.  But proceed carefully in addressing these issues.   
 
It’s illegal to discriminate based on customer preference or co-worker preference.  
Therefore, it’s not wise to discipline employees for speaking a foreign language or 
set rules restricting their speech simply because other workers are suspicious or 
uncomfortable.  Rather than simply barring all foreign languages in the workplace, 
you can address individual concerns by insisting that employees treat each other 
with dignity and respect. 
 
Oregon and federal civil rights laws don’t provide a protected class for language, 
but litigation based on “language discrimination” in the workplace is brought 
under the category of race or national origin discrimination.  The theory supporting 
such a claim is that there’s a strong correlation between a language and its 
corresponding national origin group, and that one’s native language is intrinsic to 
and the prime symbol of one’s ethnic identity. 
 
An employee subject to an English-only rule might also raise constitutional free 
speech claims, if a company is unduly limiting personal speech, but these rights are 
primarily applicable in the context of government action 
 
A federal court in Texas recently awarded more than $700,000 to a group of 
employees of a long-distance phone company who were fired for protesting an 
English-only policy.  The court found that the company’s rule served no justifiable 
business purpose and that its actions constituted disparate treatment of Latino 
employees based upon their national origin, in violation of Title VII of the Civil 
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Rights Act. 
 
Complaints against companies based on English-only rules have dramatically 
increased in the last few years.  Within the last year alone, hundreds of these 
complaints have been filed with the federal Equal Employment Opportunity 
Commission.   
 
EEOC guidelines prohibit English-only rules unless the employer can demonstrate 
a clear business necessity.  Therefore, if you implement such a policy, you should 
be able to articulate why it’s necessary to running your business – perhaps for 
reasons of safety, efficiency or communication between key staff members. 
 
Consult your employment attorney before drafting an English-only policy.  Be 
certain the policy is narrowly tailored to address a business purpose.  And stay 
away from highly suspect “blanket policies” which apply not just to regular work 
time, but also to time when an employee is on a break, in the restroom, on the 
telephone or in the parking lot.   


 
 


 


RESTRICTED PREGNANT EMPLOYEE 
 


ACCOMMODATION FOR PREGNANT WORKER  
NOT LEGALLY MANDATED 


 
QUESTION:  I own a service station, and I have a pregnant employee who 
works as a fueler (filling customers’ gas tanks).  When the employee first advised 
us she was pregnant, the station manager offered to train her as a cashier so she 
could be indoors and keep out of the rain and away from the gas fumes.  
However, she told us she enjoyed being outside and wanted to remain in her job, 
and she indicated her doctor agreed she could continue to work in the fueler 
position.  Now she’s further along in the pregnancy, and she’s brought us a 
doctor’s note stating she needs to be off her feet.  We don’t have any inside 
positions available at this time.  Are we required to bump one of our current 
cashiers to accommodate the pregnant employee? 
 
ANSWER:  No.  A normal pregnancy is not considered a “disability” under the 
federal Americans with Disabilities Act or the Oregon disability statutes.  That’s 
because disabilities under those laws are defined to be permanent or long-term 
conditions that substantially affect an individual in one or more major life 
activities.  Since pregnancy incapacity is temporary, it’s not a disability you’re 
required to accommodate. 
 
Of course, if you have a company policy of providing light duty work for other 
employees – say, for a male with a temporary incapacity – you’d have to do the 
same for this employee or you could face a discrimination claim.  But otherwise, 
you’re not obligated to provide modified work or reassign the pregnant employee.  
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In fact, even if her condition were an ADA-covered disability, you generally 
wouldn’t be obligated to displace another employee in order to accommodate her. 
 
If your company is large enough to be covered under the family and medical leave 
laws, and if the employee has worked for you long enough to be eligible, you’re 
required to offer her 12 weeks or more of protected “pregnancy disability leave” 
when she’s placed on bed rest or otherwise unable to perform her normal work.  
Note that the Oregon and federal leave laws use the term “pregnancy disability” to 
describe such an absence, even though pregnancy is generally not an ADA-
covered condition. 
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WORKPLACE CONDUCT RULES 
 
Work rules establish behavior guidelines for employees, such as safety procedures and 
attendance standards.  The section on work rules should have an introduction that 
adequately describes the rules but also lets employees know that it is not a complete list, 
that the rules are guidelines only, and that they may change.  In addition, employers 
should avoid committing themselves to a specific penalty for a work rule violation, but 
should save the discussion of penalties for the disciplinary section of the policy manual.   
 


EXAMPLE:  “The following are the standards and procedures that we expect employees 
to follow while they are employed at ABC Company.  Violations of any of these rules can 
result in disciplinary action (see the disciplinary section of this handbook).  However, the 
company will use these rules as guidelines only and will evaluate each situation 
individually.  In addition, the list below is not a complete list, and we may add, delete or 
otherwise change these work rules at any time.” 


 


ATTENDANCE POLICIES 
Employers should also include a provision regarding how absences due to illness will be 
handled by the company in the employee handbook. 
 


ATTENDANCE:  SAMPLE #1 
 


Employees are expected to come to work regularly.  Unauthorized absences can subject 
the employee to discipline (see the disciplinary section of this handbook).  If an 
employee is absent without authorization for two days, we will assume that the employee 
has voluntarily resigned from ABC Company.  Contact your immediate supervisor as 
soon as you know you will be absent.  If your supervisor is not available, leave a 
message with anyone in the human resources department 


 


ATTENDANCE:  SAMPLE #2 
 


If employees are unable to come to work because of illness they must inform their 
supervisor (or in the supervisor’s absence, the human resources department) at least one 
hour before the start of their shift, unless circumstances make this impossible.  
Employees must also call in one hour ahead of time for every additional day they are 
sick, unless they have previously informed the supervisor that they will be out for a 
specified time.  In that instance, they will be expected to return at the end of that period, 
unless subsequent arrangements are made to extend the sick time.  For every absence of 
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more than three days, employees must supply medical verification of their illness. 


 
NOTE:  Whenever an employer requires a health certificate as a condition of continuing 
employment, the employer must pay any out-of-pocket costs associated with obtaining it.  
ORS 659A.306. 
 
 


 


DEALING WITH NO-SHOWS 
 


POLICY DICTATES HOW TO HANDLE EMPLOYEE  
“MISSING IN ACTION” 


 
QUESTION:  If one of our employees simply disappears and stops showing up 
for work, how long do we have to wait before we can legally consider this to be 
job abandonment? What do we do with the employee’s final paycheck? Is the 
employee going to be eligible for unemployment benefits? 
 
ANSWER:  It’s your company policy – not the law – that defines what constitutes 
“job abandonment.” A common practice is to state in your work rules or employee 
handbook that the company will consider the employee to have voluntarily 
resigned after three consecutive “no call, no shows.”  
 
But before you decide on a discharge under this type of policy, you should attempt 
to contact the employee to determine if there are extenuating circumstances.  Is the 
absence related to a medical condition that prevented the employee from 
contacting you? Is the absence possibly protected under family leave laws, 
disability laws, or workers’ compensation rules? Gather as much information as 
possible about the circumstances.  It’s also a good idea to document that you made 
reasonable efforts to reach the employee. 
 
If you do decide after a certain number of absences that the employment 
relationship is over, you have really terminated the employee at that point -- at 
least for purposes of wage and hour laws.   
 
Even if you characterize the unexcused absence as a “voluntary quit,” the 
employee in this scenario hasn’t stated that he or she is resigning.  Rather, you’re 
applying your policy to determine that the employee has separated from 
employment and is no longer welcome to return.   
 
The significance, under Oregon wage rules, is that you must have the employee’s 
final paycheck available by the end of the next business day following the 
termination.  A different rule applies when an employee resigns without giving 48 
hours advance notice.  In that situation, you must have the paycheck available 
within five working days, or at the next regular payday, whichever is sooner. 
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If possible, you should promptly notify the employee of your discharge decision 
and advise that the final paycheck is available.  You’re required to mail the final 
wages to any address designated by the employee if the employee requests that you 
do so.  But otherwise, you should hold the paycheck so that it’s available to the 
employee by the end of the next business day following the termination, since the 
law says that final wages are “due and payable” no later than this deadline. 
  
Although you should follow the wage and hour rules for a discharge, this doesn’t 
necessarily mean, for purposes of unemployment rules, that you have terminated 
the employee or that the employee will be eligible for benefits.  The Oregon 
Employment Department will examine the facts and determine on a case-by-case 
basis whether an employee has voluntarily resigned, and whether to grant or deny 
unemployment benefits. 
 
To address the problem of the employee “missing in action,” consider 
implementing a reporting policy which requires all employees to check in at 
regular intervals when absent from work.  For instance, your policy might require 
any employee who is absent for a specified time period to phone in daily at a 
designated hour and speak personally to the supervisor. 


 
 


 


ATTENDANCE POLICIES 
 


EMPLOYER MUST BE PREPARED TO MAKE EXCEPTIONS TO  
“NO-FAULT” RULE 


 
QUESTION:  Is it legal to have a “no-fault” attendance policy under which we 
terminate employees who reach a certain number of absences during the year? 
 
ANSWER:  Generally, yes.  You could choose, for instance, to discipline or 
terminate employees once they reach eight “incidents” or “occurrences” of 
unexcused absence during the year.   
 
However, you must be careful as to how and when you apply your no-fault policy.  
For example, if an individual is absent because of a disability covered under the 
Americans with Disabilities Act, you should make an exception to your no-fault 
policy when granting the time off would be a reasonable accommodation.   
 
Similarly, when your employee misses time for serious health conditions covered 
under Oregon or federal family leave laws, you may not count these protected 
absences as a “point” or an “occurrence” that could lead to discipline. 
 
Jury duty and military leave are still more examples of absences that cannot be 
counted as disciplinary incidents. 
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DRESS CODES 
An employer may establish and enforce a dress code, provided the employer can 
articulate a business reason (for instance, because employees are in the public eye).  That 
dress code can incorporate the normal differences in standard dress between men and 
women, but discrimination laws otherwise prohibit treating men and women differently.  
For example, an employer may require that men wear slacks and that women wear 
dresses or skirts, but may not require that only women wear uniforms, if in fact the job 
duties are similar. 
 
TIP:  Provide specific examples of what is considered to be acceptable attire in the 
workplace. 
 
Employers should also be sure that a dress code does not illegally impact an employee’s 
protected class.  Policies disallowing beards, for instance, have been successfully 
challenged based upon race because a significant portion of African-American males 
have a skin condition that is aggravated by shaving.  However, the employer has 
prevailed where the policy was essential for safety (such as the need to be clean-shaven 
in order to wear a respirator).  Newly enhanced laws protecting an employee’s rights to 
wear a beard or religious garb due to sincerely held religious beliefs, however, must be 
respected unless an undue hardship would result. 
 


DRESS CODE:  SAMPLE #1 
 


Employees are expected to present a professional image in the workplace.  Men must 
wear slacks (no jeans) and blazers or sport coats.  Women must wear dresses or skirts 
and blazers.  In general, employees’ attire must be clean and free of holes and wrinkles.  
Let’s strive to put ourselves and our company in a positive public light! 


 


DRESS CODE:  SAMPLE #2 
 


ABC Company does not have a strict dress code.  However, all employees are expected to 
be presentable and use good judgment in selecting what they wear to work.  Remember, 
the impression you give our customers of yourself is the impression they will have of 
ABC Company. 
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DRESS CODE 
 


WESTERN WEAR WON’T WORK, SAYS EMPLOYER 
 
QUESTION:  Our company dress code requires that all salesmen wear a tie.  
We now have an issue with a particular salesman who has started wearing bolo 
ties to work.  Our written policy doesn’t specify that this is prohibited, but we 
really want our sales staff to wear traditional silk -- or at least cloth -- ties.  
Would it be discriminatory to ban bolos? 
 
ANSWER:  Cowboys haven’t attained protected class status under Oregon or 
federal discrimination laws, so prohibiting the bolo won’t infringe on your 
employee’s civil rights.  But you might consider amending your policy so that it’s 
more specific. 
 
As an employer, you have the right to determine your own dress code.  Just be sure 
that you have a legitimate business reason for your policy and that you apply it in a 
non-discriminatory manner.   
 
You can certainly require that receptionists, sales staff and other employees who 
interact with customers present themselves in a manner consistent with the 
company image you want to portray.  This may include a required uniform, limits 
on jewelry and visible tattoos, and restrictions on hair length and color (“no purple 
or green,” for instance). 
 
In some cases, you may be obligated to make an exception to your dress code, 
where it would be a reasonable accommodation for an individual with a sincerely 
held religious belief. 


 
 


 


GROOMING RULES: HAIR  
 


EMPLOYER’S RULE REQUIRES HAIR TODAY, GONE TOMORROW 
 
QUESTION:  Can an employer require a prospective male employee to shave a 
beard and cut off a neat and clean ponytail as a prerequisite to employment? 
The job I applied for is not in food service but does involve customer contact. 
 
ANSWER:  If Oregon employment statutes contained a Beard & Ponytail Rights 
Act, we’d certainly tell you about it.  But there is no such law (unless the beard or 
hairstyle is required as a fundamental tenet of a sincerely held religious belief), so 
your prospective employer can legally require you to shave and snip before 
starting work. 
 
In fact, employers can establish any kind of dress and grooming standards, so long 
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as they have a legitimate business reason and apply their policies in a non-
discriminatory manner. 
  
We assume in your case that the employer is trying to convey a particular company 
image to customers and that this is their justification for the grooming policy. 
 
Presumably, this company doesn’t restrict female employees from wearing 
ponytails or having longer hair.  Isn’t that a form of illegal sex discrimination – 
setting different grooming standards based on gender? Not according to the courts. 
 
Title VII of the Civil Rights Act of 1964 makes it unlawful for an employer to 
discriminate based on an individual’s race, color, religion, sex, or national origin.  
But the federal courts have routinely held that grooming and dress codes that 
distinguish between male and female employees are permissible and do not violate 
Title VII. 
 
In one fairly recent Oregon federal court case, a male paramedic argued that an 
ambulance company’s “no beard” policy was discriminatory because it had an 
adverse effect on male employees.  But the court found that hair length and 
grooming standards have only a “de minimis” effect and don’t interfere with 
Title VII’s goal of achieving equality of employment opportunities and removing 
barriers to employment that existed in the past. 
 
In the paramedic case, the employer’s rationale for the “no beard” rule was that all 
paramedics were required to wear a particular type of respirator that can’t be used 
by men with beards. 
 
The Ninth Circuit Court of Appeals (which covers Oregon and several other 
Western states) has interpreted Title VII not to apply to “hair styles or modes of 
dress over which the job applicant has complete control,” but rather to immutable 
characteristics that the applicant has “no power to alter.” 
 
The Ninth Circuit has held not only that employers may impose different hair 
length requirements on men and women, but also, for example, that they may 
require men only to wear neckties. 
 
Employers may be required to make exceptions to their grooming standards when 
an employee has a sincerely held religious belief and requests reasonable 
accommodation.  Shaving a beard, for instance, would be contrary to the Sikh 
religion, so an employer might have to allow a Sikh to retain his beard despite its 
normal grooming policy, if doing so wouldn’t cause the employer an undue 
hardship. 
 
An employer might also have to make an exception to its grooming code when a 
particular hairstyle is an integral part of an employee’s race, ethnicity or heritage.  
In one federal case, the court found in favor of a Native American employee who 
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alleged he was fired because of his race and long hair.   
 
Also, because African-American males are more likely than others to suffer from a 
skin condition called Psuedofollicutis Barbae (“PFB”), which is worsened by 
shaving, courts have determined that employers in some cases must make an 
exception to a “no beard” policy so as not to disproportionately exclude African-
Americans from employment. 


 
 


 


GROOMING RULES: PIERCINGS 
 


DRESS CODES A MATTER OF COMPANY POLICY 
 
QUESTION:  We hired an experienced waitress who seemed very professional 
during the job interview.  She’s doing a good job, but our problem is that she’s 
started streaking her hair with unusual colors and now has several visible 
piercings, including a nose ring and tongue piercing.  Since this kind of image is 
inconsistent with our corporate culture and what our customers expect, can we 
prohibit it?   
 
ANSWER:  Yes, you can.  As long as you have a legitimate, non-discriminatory 
business reason, you’re permitted to establish a dress code and hold employees to 
it.  Your restaurant could, for example, require employees to wear a specific 
uniform, such as black slacks and a white shirt.  You’re also free to prohibit green 
and purple hair, if that kind of appearance doesn’t convey the professional image 
you’re trying to create for customers. 
 
Some company policies require that men be clean-shaven, or that women wear 
their hair no longer than shoulder length.  You can also set rules and limits on 
jewelry, tattoos, and the like.  For example, perhaps your policy will be to limit 
servers to “two holes per head – one in each ear” and to prohibit cartilage or 
tongue piercings. 
 
Note that although your company has great latitude in setting dress codes, you may 
be obligated to make exceptions to your rules when required as a reasonable 
accommodation.  For example, if an employee has a sincerely-held religious belief 
requiring that she wear a particular type of jewelry or a turban, you’d be required 
to allow it unless you could show it would create an undue hardship. 
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GROOMING RULES: FINGERNAILS 
 


FOR WORRY-FREE WORKPLACE, SCRATCH THE NAILS 
 
QUESTION:  We have an employee who wears acrylic nails that are very long.  
She works in a health care facility, helping to care for our clients.  We have 
concerns about infections because artificial nails can trap moisture and carry 
fungus.  Also, the employee inadvertently scratched a client the other day.  Can 
we legally require her to remove the nails, at least while she’s at work? 
 
ANSWER:  Yes.  You are free to establish dress codes, hygiene rules and 
grooming standards for your employees, as long as you have a legitimate business 
reason and apply your policies in a nondiscriminatory manner. 
 
In addition to addressing the fingernail issue, your policies may set rules on visible 
tattoos, piercings, hair length and color, fragrances in the workplace, and proper 
hand-washing and other sanitary requirements. 
 
The infection risk you cite would be a valid basis for establishing a natural-nails-
only policy, as the Centers for Disease Control has reported that fake nails can be a 
breeding ground for bacteria.  A number of health care facilities and hospitals have 
prohibited employees from wearing acrylic nails because of studies that show 
cosmetic nails or extensions can harbor and spread pathogens. 
 
Long nails, whether natural or artificial, are more likely to carry infections, so your 
policy could also require that employees keep their natural nails short. 


 


ELECTRONIC COMMUNICATIONS SYSTEMS 
Nearly all businesses have come to rely upon some form of electronic communications 
system.  Examples of electronic communications systems include: telephone and 
voicemail systems, e-mail, web-logs, text messaging, internet access and online social 
media applications.  Although the pace of development of these systems makes creating 
and implementing company policy something of a moving target, an effective employee 
handbook should not ignore business expectations for employees’ use of electronic 
communication systems. 
 


Acceptable Use  
Expectations for the acceptable use of electronic communications systems vary from 
company to company and worker to worker.  A policy on the acceptable use of these 
systems should address a number of potential questions. 
 


 Does the company allow non‐business use of email and internet? 
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 If so, what limits will apply to safeguard employee productivity, the 
company’s reputation and company information systems security? 


 Does the company have expectations on how voicemail boxes are 
maintained? 


 What can employees expect in terms of enforcement?   
 


ELECTRONIC COMMUNICATIONS:  SAMPLE 
 


ABC Company employees are provided with access to a number of electronic 
communications and information systems.  These systems include telephone and 
voicemail systems, e-mail, web-logs, text messaging, internet access and online social 
media applications.  These systems and any information stored within them are the 
property of ABC Company.  Any use of these systems must conform to the following 
expectations. 
  
Electronic communications and information systems are provided and maintained to 
promote the business interests of ABC Company.   
 
ABC Company will allow “limited and incidental” personal use of the internet and its 
computers.  Any personal use of electronic communications and information systems 
must conform to  the company’s Respectful Workplace Policy and may not interfere with 
an employee’s productivity.  ABC Company reserves the right to monitor employee use 
of these systems at any and all times for visits to inappropriate sites and excessive 
personal use.   
 
ABC Company specifically prohibits the following misuse of its electronic 
communications and information systems: 
 


 Downloading, installing, or deleting any software application to ABC Company 
information systems without prior authorization from the IT department. 


 Providing your ABC Company email address or account login to others for any 
purpose that is not work related. 


 
Productive and secure use of electronic communications and information systems is 
critical to the success of ABC Company.  For this reason, misuse of these systems may 
result in disciplinary actions, which may include termination of employment. 
 
Terms to Know: 
 
"Limited and incidental personal use" means that personal use of electronic 
communications and information systems must occur only during the employee’s 
scheduled rest and meal periods; though it is not intended that an employee would 
regularly use all rest and meal period time using the internet for personal reasons.  Rest 
and meal periods are required to give employees time away from their work stations so 
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they can eat, exercise, spend time outdoors, run errands, and take care of other personal 
needs.  It is established that workers need breaks for ergonomic and health reasons.  
 
"Limited and incidental personal use" does not include personal use of the internet that is 
visible to members of the public, hosting or operating non-work-related web pages, and 
postings to non-work-related internet groups, chat rooms, or list serves.   


 


Social Media  
Tech savvy businesses have begun to leverage “social media” to promote brand 
recognition, create event publicity, and increase product sales.  Along with these 
potential benefits, however, it has also become clear that social media present businesses 
with a whole new set of challenges in their role as employers.  
 


CASE IN POINT:  In the aftermath of a recent riot, a Vancouver business received 
more than a hundred emails regarding offensive comments made by one of its employees 
on his Facebook page. Because the employee had identified the name of his employer in 
his user profile, his ill-considered comments related to the riot also had a negative impact 
on his employer’s reputation. Reports like this make it clear that social media has a way 
of amplifying the impact of employees’ use (and misuse) of information technology and 
blurring the line between personal and professional conduct. 


 
So what do you need to know about social media?  “Social 
media” can refer to any of several web-based applications that 
are accessed from a computer or a mobile device, like a smart 
phone or tablet. What tends to set social media apart from 
other internet content, however, is its interactive nature. 
Where “traditional” web pages may display content and 
provide links to other websites, the flow of information is 
pretty much one way. Social media websites, on the other 
hand, enable any user (not just a webmaster) to create content, 
leave comments, or even edit others’ content, as well as 
interact with other internet users in real time. Publishing 


content to the internet on social media sites does not require hosting a website or editing 
html code, and as a result, social media sites have dramatically lowered previous barriers 
to participation on the internet. 
 
The potential problem is that social media applications also have lowered the barriers to 
inappropriate participation on the internet. This is why it is so critical for employers to 
develop and implement a social media policy as part of a comprehensive employee 
handbook.  An effective policy on social media will help you to clarify expectations on 
the use of social media, give guidance to those employees who do participate in social 
networking sites, and provide a framework for responding to violations of that policy. 
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 Be clear on whether the use of social media is allowed at work and if so, 
under what circumstances. 


 Be clear that employees who engage in social media should not identify 
themselves as representatives of the company, unless authorized to do so. 


 Clearly communicate that even when employees use social media on their 
own time they may still be associated with their employer.  This means that 
any respectful workplace, anti‐harassment or anti‐discrimination policy will 
still apply. 


 Require that employees’ blogs, pages, etc. should bear a disclaimer stating 
the employee’s views are not the views of his or her employer. This may be 
especially important for the use of social networking sites like LinkedIn 
where users routinely request and provide professional references or 
endorsements. 


 Emphasize the public nature of social networking and social media and the 
need for employees to exercise discretion and common sense.  Once posted, 
social media content and comments may be impossible to completely 
retract. 


 Be careful not to restrict protected “concerted activity” through which 
employees communicate about wages or working conditions. Even in non‐
union work environments, restrictions on such discussions are prohibited by 
the National Labor Relations Act and have resulted in complaints against 
employers who seek to limit employee use of social media. 


 


SOCIAL MEDIA:  SAMPLE #1 
 


Unless specifically authorized by management, ABC Company does not have an internet 
presence using social media technology (Web 2.0).  Social media includes Internet-based 
tools such as Blogger, Twitter, YouTube, MySpace, Flickr, and Facebook. 
  
Employee use of social media or social networking is considered personal use and it must 
be limited, incidental use.  Unless specifically authorized, ABC Company work may not 
be conducted using social networking tools.  This includes checking and using personal 
e-mail or web chatting.  This is personal use and ABC Company business is not to be 
conducted through these means. 


 


SOCIAL MEDIA:  SAMPLE #2 
 


Unless specifically authorized by the management of ABC Company, the use of social 
media is considered a strictly personal activity.   
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“Social media” can refer to any of several web-based applications that are accessed from 
a computer or a mobile device, like a smart phone or tablet.  Examples of social media 
applications include but are limited to Facebook, LinkedIn, Twitter, and YouTube. 
 
The use of company property or time for use of social media is prohibited.  
 
Employees who use social media outside of work hours are expected to observe the 
following guidelines: 
 


 Employees who use social media should not identify themselves as 
representatives of the company, unless authorized to do so. 


 Employees who use social media on their own time they may still be 
associated with their employer.  In this capacity, employees must observe 
the guidelines of ABC Company’s Respectful Workplace & Anti‐harassment 
policy. 


 Blogs and web pages hosted by the employee should bear a disclaimer 
stating that any views expressed there are not the views of ABC Company.   


 Social networking and social media are public by their very nature; 
employees should exercise discretion and common sense.  Once posted, 
social media content and comments may be impossible to completely 
retract. 


 
Nothing in this policy shall be construed to restrict legally protected activity; however, 
employees should be aware that violations of this policy may result in disciplinary action, 
up to and including termination. 


 


Telephone 
It has become increasingly common for companies to have as much or more contact with 
their customers, partners and suppliers by indirect methods, such as the telephone, than 
by direct face-to-face interaction.  This means that expectations for employees’ use of 
telephones, cell phones and voicemail systems can have a major impact on the success 
(or failure) of the company.  Depending on the type of business, employers may wish to 
include policy on the use of these systems within the employee handbook. 
 


VOICEMAIL:  SAMPLE #1 
 


It is the policy of ABC Company to provide employees with the tools and resources 
necessary for the productive use of their skills and time.   
 
The intent of voicemail is to provide an additional service to the company’s clients and 
employees by giving callers an opportunity to leave messages when employees are not 
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available to answer their telephones.  The use of voice mail is to augment, rather than 
substitute for or replace, human interaction.  


 


VOICEMAIL:  SAMPLE #2 
 


All voicemail greetings will provide the caller with the option to connect with a 
receptionist or other telephone attendant. 
 
Voicemail greetings convey the image of the ABC Company to the caller.  Therefore, 
greetings should reflect a professional demeanor and a current date.   
 
Individual voicemail greetings shall be updated daily or weekly in a manner that 
indicates the employee’s schedule and / or availability.  Voicemail greetings should also 
indicate the employee’s work schedule if it is something other than 8:00 a.m. - 5:00 p.m. 
and that the employee will return all calls.  Generally, calls should be returned within 24 
hours. 
 
The voicemail greetings of employees who are absent for illness or other reasons should 
indicate that they are out of the office. Alternatively, employees may provide their 
telephone system passwords to their managers and request that the manager record a 
voicemail greeting on their behalf, or employees may forward their calls to a receptionist 
or other telephone attendant. 
 
Employees should access their messages regularly throughout the day.   


 


CELLULAR PHONES:  SAMPLE 
 


In the interest of protecting employee productivity, ABC Company has prohibited the use 
of personal cellular phones during working hours.  Employees may use personal cellular 
phones while on break or lunch outside the work area.   
 
Employees with cellular phones that have a camera are expected to exercise good 
judgment and common sense regarding use of the camera feature.  Employees may not 
use camera features of personal cellular phones in any area of the workplace where 
individuals have a reasonable expectation of privacy. 
 
Under no circumstances are employees permitted to use cellular telephones while driving 
on company business.  Violation of this policy is grounds for immediate termination. 
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WORKPLACE SAFETY 
Employers have certain legal obligations to maintain a safe working environment and to 
protect employees from violence, harassment and other dangers, to the extent possible.   


Safety Committees 
An Oregon Administrative Rule, OAR 437-01-765, requires all employers (including 
private employers) of 11 or more persons to have safety committees.  Safety committees 
are required to meet regularly and make recommendations for safety of the workplace. 
 


TIP: Employers should have a safety program and describe in the policy where 
employees can go to get more information about maintaining a safe workplace.  There 
should also be a policy requiring employees to report all accidents and/or injuries, no 
matter how trivial they may seem. 


 


SAFETY COMMITTEES:  SAMPLE 
 


ABC Company strives to keep the workplace as safe as possible for everyone.  Our safety 
committee regularly meets and drafts minutes of their meetings.  You are required to 
familiarize yourself with and follow all recommendations in those minutes, as well as all 
of the safety procedures posted on the bulletin board.  In addition, you must report any 
injury or accident, no matter how small, to the human resources department. 


 
 


 


SAFETY RULES 
 


AVOID REGULATING OFF-DUTY CONDUCT 
 
QUESTION:  We have an employee who commutes to work by bike.  Can we 
insist that she wear a helmet? Is the answer different when she uses her bike 
during the workday to run an errand for us? 
 
ANSWER:  It makes good sense to wear a helmet whenever riding a bike, but you 
risk an invasion of privacy claim if you try to regulate what your employee does 
when she’s off the clock.  Of course, there’s nothing wrong with telling the 
employee you’re concerned about her and making the suggestion that she wear a 
helmet. 
 
An Oregon law, ORS 814.485, requires individuals under 16 to wear protective 
headgear when operating a bicycle on public roads.  If your employee is under 16, 
she can be fined up to $25 for violating the law, but if she’s riding her bike when 
off duty, that’s between her and the police. 
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Regardless of your employee’s age, you can require her to comply with your 
company safety rules when she’s on the job.  So when she rides her bike on a 
work-related errand, you can mandate that she wear a helmet. 


 


Workplace Violence 
There are at least three areas in which policy language ought to address violence in the 
workplace.  The first of these would include safety threats from outside the workplace.  
Although the threat of full blown terrorism may not be a primary concern for most 
employers, managers and supervisors should be vigilant in monitoring your workplace 
carefully and taking any threats seriously. 
 
Employers should establish an evacuation plan.  Including that plan as an appendix to the 
employee handbook is one way of making sure employees are aware of it.  Even if not 
part of the handbook, employers should also ensure appropriate staff are briefed on 
company security practices and procedures for reporting behavior that is suspicious, 
threatening, or out of the ordinary. 
 


TIP:  It is a good idea to implement mail-handling guidelines for your staff who open 
correspondence and packages.  Consider establishing sign-in procedures for guests, or at 
least instructing staff to politely confront strangers in the building or promptly report 
their presence to management.  Employers may choose to have staff wear identification 
badges to control access to work areas.  Some employers even choose to hire consultants 
to conduct security audits and provide risk assessments. 


 
The second area that workplace violence policies and procedures should address has to 
do with the far more common forms of workplace violence and harassment that can come 
from within the workplace.  Employers can be held liable for negligent hiring or 
negligent retention of employees who have a history of violent or criminal behavior.  
Therefore, employers should screen employees carefully in the hiring process.   
 
Thorough job interviews and reference checks may be part of the solution, but for safety-
sensitive positions employers may also want to conduct background checks.  Employers 
that conduct background checks must be sure to comply with the requirements of the 
federal Fair Credit Reporting Act and be sure that background checks are conducted in a 
non-discriminatory way.  For example, a company may not subject applicants of a certain 
race or religion to greater scrutiny than others. 
 
Finally, all Oregon employers are required to provide reasonable safety accommodations 
to employees who are victims of domestic violence, sexual assault, stalking or 
harassment (DVSASH).  It is an unlawful employment practice for any Oregon employer 
to discriminate against an individual in hiring or any other employment decision because 
the individual is a victim of DVSASH. 
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WORKPLACE VIOLENCE:  SAMPLE 
 


Employees are a key part of ABC Company’s efforts to provide a workplace that is as 
safe as possible for everyone.   
 
ABC Company prohibits any violent, threatening or intimidating behavior by employees, 
including any unlawful harassment on the basis protected classifications such as race, 
religion, or gender. 
 
Employees who witness such behavior are required to report it to any member of the 
management team.  Reports of violent, threatening or intimidating behavior, as well as 
any unlawful harassment, will be thoroughly and promptly investigated. 
 
Employees found to have engaged in violent, threatening or intimidating behavior or any 
unlawful harassment are subject to disciplinary action up to and including immediate 
termination.    
 
If you have any concerns regarding your workplace safety, or the safety of other team 
members or our customers, please contact any management staff immediately. 


 
 


 


WEAPONS 
 


WORKER WITH WEAPON AT WORKSITE PROVES WORRISOME 
 
QUESTION:  One of our employees has a permit to carry a concealed weapon.  
Our current company handbook doesn’t address the issue of weapons in the 
workplace.  Are there employment laws that do? Are we within our rights to 
prohibit this employee from bringing a gun to work? Could we even prohibit the 
employee from leaving the gun in his locked car in our parking lot? 
 
ANSWER:  There aren’t any employment statutes that regulate weapons in the 
workplace, so it’s your policy that dictates an employee’s right to carry weapons. 
As an employer, you do have the right to prohibit guns and other weapons in the 
workplace and on your company property, including your parking lot. 
 
Although your current policies don’t address weapons, you’re free to amend your 
policies prospectively and explicitly prohibit weapons, as long as you’re an at-will 
employer and not violating any contract. 
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VIOLENCE POLICY 
 


TOUGH STANCE ON WORKPLACE VIOLENCE JUSTIFIED DESPITE 


DISABILITY 
 
QUESTION:  We recently terminated an employee for violating our workplace 
violence policy after he threatened to physically harm a co-worker.  The 
terminated employee has since brought us documentation that he’s been 
diagnosed as bipolar, and he claims we’re obligated to reinstate him since his 
behavior was due to his disability.  Are we entitled to stick with our discharge 
decision? 
 
ANSWER:  Yes.  Courts have consistently upheld terminations for violent 
behavior even when the conduct is the result of a disability. 
 
That’s because the federal Americans with Disabilities Act (ADA) and the Oregon 
disability laws don’t protect all employees with disabilities – only those who are 
qualified to perform essential job functions.  And many courts have reasoned that 
an employee who can’t control his violent propensities isn’t a qualified employee.  
In addition, employers are not required to accommodate a disability if to do so 
would constitute a direct threat to the employee or others. 
 
So as long as you applied your policy in a non-discriminatory manner, meaning 
that you’d terminate any employee for making violent threats, you can defend your 
decision to terminate. 
 
Bipolar disorder is certainly a condition that can qualify as an ADA disability, 
since the law covers mental as well as physical conditions that substantially limit 
an employee in one or more major life activities.  But the obligation to make 
“reasonable accommodations” for an employee with a disability doesn’t include 
overlooking or tolerating bad behavior or poor job performance.  You’re entitled to 
hold employees with disabilities to the same standards as other employees. 
 
The analysis might be different had the employee come to you earlier to request an 
accommodation.  For example, a current employee might advise you of his mental 
condition and request some extra rest breaks in which to “de-stress” or perhaps 
some time off to seek treatment and determine the best course of medication.   
 
In that scenario, the courts have said, you should enter into the “interactive 
process” with the employee to explore accommodation options, and you have the 
right to obtain medical certification when it is job-related and consistent with 
business necessity.   
 
If it’s not an undue hardship, you’re obligated to make an accommodation that 
would allow the employee to perform his job and meet your normal workplace 
standards. 
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SMOKING & TOBACCO USE 
Oregon’s Smokefree Workplace Law became effective January 1, 2002.  That law (ORS 
433.835-433.990) requires almost all employers to maintain smokefree workplaces and 
display “No Smoking” signs.  There are exceptions for certified smoke shops, cigar bars, 
tribal casinos and up to 25% of hotel/motel sleeping rooms designated as smoking rooms. 
 
This law does not change the existing protections smokers enjoy under Oregon’s civil 
rights laws.  Under ORS 659A.315 (formerly 659.380), employers may not refuse to 
employ an individual simply because he or she uses lawful tobacco products during off-
duty hours.  Employer certainly can advise job applicants of its smokefree workplace 
policy, however, it would not be advisable to ask applicants whether they are smokers.   
 


TOBACCO USE POLICY:  SAMPLE 
 


Tobacco-Free Workplace Policy 
 
All areas of the ABC Company campus are tobacco-free without exception.  The use of 
tobacco products is not permitted anywhere in the workplace, including all indoor 
facilities and company vehicles and parking facilities. The use of tobacco products is not 
permitted in private enclosed offices, conference and meeting rooms, cafeterias, 
lunchrooms, or employee lounges. 
 
Compliance with ABC Company’s tobacco-free workplace policy is mandatory for all 
employees and persons visiting the company, with no exceptions. Employees who violate 
this policy are subject to disciplinary action. 
 
ABC Company encourages all smoking employees to consider quitting smoking.  
Smoking cessation information is available from HR.  Any questions involving the use of 
tobacco products should be directed to your immediate supervisor or HR. 
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FRAGRANCE FREE WORKPLACE 
 


PROTECTIONS FOR OFF-DUTY USE OF TOBACCO  
NEED NOT CAUSE A STINK AT WORK  


 
QUESTION:  One of our employees, Jill, has complained that Bob, a heavy 
smoker, smells so strongly of tobacco that it is causing her a headache.  When 
approached about the issue, Bob told his manager that smoking is his God-given 
right and that Jill needs to “get over it.” So what are our obligations here? 
 
ANSWER:  Bob has a point, but his logic gets fuzzy from there.  We won’t speak 
for God, but Oregon civil rights laws do protect him from discrimination for his 
lawful off-duty use of tobacco products.  Under that law, you could not refuse to 
hire or promote Bob simply because he uses tobacco products on his own time.  
That said, there are some definite limitations to the protections offered by the law.   
 
With a few exceptions, Oregon workplaces need to be smoke-free.  So, Bob does 
not have the right to light up on the job or within 10 feet of entrances, exits, 
windows that open, or ventilation intakes that serve an enclosed area. 
 
Beyond that, employers also have the right to implement “fragrance free 
workplace” policies which prohibit potentially offensive or irritating odors from 
perfumes, deodorants, and tobacco smoke. 
 
Such rules should be in writing and should prohibit offensive odors if necessary for 
legitimate business reasons, such as the employees’ need to work in close 
proximity with one another or with clients or customers.  Employee who choose to 
smoke before work or on breaks can be advised to smoke in well-ventilated areas 
and to wash their hands and faces before returning to work in order to comply with 
the policy.   


 
 


CONFIDENTIALITY 
Many industries and professions protect trade secrets and client confidences.  In such situations, 
the employee handbook or policy manual should contain a provision specifying this. 
 


CONFIDENTIALITY:  SAMPLE 
 


The guarantee of confidentiality is essential to our providing quality services.  It is every 
employee’s responsibility to maintain this confidentiality by not sharing information 
about our clients to anyone outside of the company, and by safeguarding files and other 
written information.  Failure to do so can subject employees to immediate termination 
(see disciplinary section of this handbook). 
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MISCELLANEOUS CONDUCT ISSUES 
At times, employers are faced with the need to regulate employees’ behavior “off the 
clock.”  Employers should proceed carefully in this regard in order to avoid the risk of an 
invasion of privacy claim for going to far in regulating what employees do on personal 
time.  The following frequently asked questions illustrate the point; however, employers 
should seek the advice of an employment law attorney before implementing any policy of 
this type. 
  


 


NO-MOONLIGHTING POLICY 
 


EMPLOYERS CAN SOMETIMES JUSTIFY  
RESTRICTIONS ON MOONLIGHTING 


 
QUESTION:  We’re revising our employee handbook and wondering about the 
possibility of including a no-moonlighting policy.  What are the legal 
ramifications if we prohibit our employees from taking any other jobs while 
working for us? Can we enforce such a policy, or would we be going too far by 
restricting what employees do when they are off the clock? 
 
ANSWER:  Employer policies that prohibit moonlighting do raise some issues of 
privacy, fairness, and even discrimination, but in general, the courts have upheld 
no-moonlighting rules when they are applied uniformly and supported by some 
business justification. 
 
As an employer, you are right to be cautious about regulating what your employees 
do on their own time, as doing so can lead to claims of invasion of privacy.  
However, there are many scenarios in which you can legitimately address an 
employee’s off-duty conduct, when you can show that the conduct adversely 
impacts your workplace, damages your business or reputation, or affects an 
employee’s qualifications to work for you. 
 
For example, if your concern is that your employee will go to work for a 
competitor or share your client lists and proprietary information, you can enforce a 
non-competition agreement under certain circumstances (see the following FAQ). 
 
If your concern is that a moonlighting employee will be more likely to call in sick 
or will be less productive at your job, sometimes the best option is to address the 
attendance or productivity issues if and when they arise, rather than establishing a 
blanket policy barring all outside employment. 
 
Employees who want to earn extra money at a second job often view no-
moonlighting rules as an unfair restraint of trade or limitation of their livelihood, 
so you should consider the effect the policy may have on employee morale. 
 
If you do decide to implement a policy that prohibits moonlighting, you should 
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articulate your business reasons for the rule.  These reasons might include concerns 
about scheduling conflicts, employee fatigue, conflicts of interest and divided 
loyalties, or the need for employees to be available for on-call work and overtime. 
 
There have been numerous litigated cases involving moonlighting policies and 
claims that employers use them as a pretext to discriminate against employees 
engaged in protected union activity.  These cases often involve employers turning 
away job applicants who are “salts” – union employees or members seeking to 
enter the workplace with the goal of organizing the workforce. 
 
In some cases, the National Labor Relations Board has found that employers’ no-
moonlighting rules violated the National Labor Relations Act because they were 
adopted with the discriminatory motivation of preventing employees from 
engaging in protected union activity, or designed to prevent union salts, officials 
and sympathizers from being hired. 
 
In other cases, the NLRB has upheld no-moonlighting rules.  For instance, the 
agency found that an oil refinery was justified in terminating an employee who 
took a second job as a bartender.  In that case, the employer was able to show the 
termination was unrelated to the employee’s union affiliation and union activity.   
 
Some states, including California, have laws that protect employees from 
discharge because of their lawful conduct that occurs during non-working hours.  
Employees have used these laws to challenge no-moonlighting rules, but the courts 
have generally found that employees engaged in outside employment for 
remuneration are not protected. 
  
Another area of litigation involves employees with medical conditions who take 
time off work under the Oregon Family Leave Act or the federal Family and 
Medical Leave Act.  If you discover such an employee has taken a second job with 
another company during his or her medical leave, think twice before disciplining 
the employee, because in a number of cases, courts have found that despite being 
able to work in a second part-time or light duty job, the employee still had a 
qualifying serious health condition entitling him or her to 12 weeks of protected 
leave from the original job. 
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NON-COMPETE AGREEMENTS 
 


OREGON LAW ALLOWS NON-COMPETE AGREEMENTS –  
BUT ONLY WITHIN CERTAIN LIMITS  


 
QUESTION:  We have just had our third employee in two years lured away by a 
local competitor.  Our training investment in these employees is fairly 
substantial and when they take their familiarity with our market strategies to 
other local companies, we feel they place us at an unfair disadvantage.  Is there 
any reason we could not require our employees sign a non-compete agreement 
prohibiting employment with Oregon competitors or at least within the local 
market?  
 
ANSWER:  Maybe.  While Oregon employers are permitted to require non-
competition or non-compete agreements from employees, you should be aware that 
there are a number of legal restrictions placed on these agreements.  More 
specifically, under ORS 653.295, non-compete agreements are NOT enforceable in 
Oregon unless:  
 


 The employee is exempt from minimum wage and overtime as a 
“white collar” employee (i.e., he or she fits into either the executive, 
administrative or professional exemption), 


 At termination, the employee’s annual salary and commissions exceed 
the median family income for a family of four as determined by the 
U.S. Census Bureau, 


 The employer has what is called a “protectable” interest. This means 
that the employee will have access to trade secrets or competitively 
sensitive confidential business or professional information ‐ such as 
product development plans, product launch plans, marketing strategy 
or sales plans, 


 The agreement is entered into at the beginning of employment (or 
bona fide advancement), and the employer has provided a written 
notice to the employee ‐ at least two weeks before employment 
begins ‐ that a non‐competition agreement will be required, AND 


 The agreement is not effective for longer than two years from the 
date of the employee’s termination. 


  
In addition, special restrictions apply to non-competes for “on-air talents” in the 
broadcast industry.  That said, the restrictions placed on non-compete agreements 
do not apply to bona fide bonus restriction agreements, or covenants not to solicit.  
Your best bet is probably to consult with an employment law attorney to determine 
(1) whether such agreements would provide an effective deterrent to employee 
defection, and (2) to ensure that the specific terms of your agreements are 
enforceable.  In addition, if loss of training costs are the issue, courts have recently 
upheld employment agreements that require the employee to repay all or a portion 
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of training costs, scaled over time such that the longer an employee stays with the 
employer, the less he or she has to pay back.  See, Gordon v. City of Oakland,  --- 
F.3d ----, 2010 WL 4673695 (9th Cir. November 19, 2010). 


 
 


 


FRATERNIZATION RULES 
 


PROCEED CAUTIOUSLY IN SETTING DATING POLICY FOR EMPLOYEES 
 
QUESTION:  What rules can we put in place as to an employee’s conduct with 
our customers outside the normal work hours? We’re concerned that an 
employee dating a customer might prove detrimental to our business if the dating 
relationship sours.  Can we prohibit our employees from dating customers? 
 
ANSWER:  This is a tricky one.  Employers risk invasion of privacy claims when 
they go too far in regulating what employees do on personal time.  On the other 
hand, courts may uphold certain policies on fraternization if employers can 
articulate job-related reasons for such rules.   
 
Some employers, for example, have rules restricting supervisors from dating staff 
members.  Others require that employees who enter into intimate relationships 
advise the company and agree to work in different departments to limit conflicts of 
interest.   
 
But a non-fraternization policy can be fraught with problems.  Enforcement of the 
rule can prove difficult, since it relates to after-hours conduct.  Also, in your case, 
one of the potential parties to the relationship (the customer) is mostly beyond your 
control.  If you discipline an employee under a no-dating policy, you could wind 
up defending a privacy lawsuit.  And if your policy isn’t applied evenhandedly, 
you might also face claims of discrimination. 
 
Bottom line? Seek advice from your employment law attorney before 
implementing this type of policy. 
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HOLIDAY PARTY POLICIES 
 


EMPLOYER’S HALLOWEEN PARTY COULD CREATE GHOULISH 


EMPLOYMENT ISSUES 
 
QUESTION:  My employer puts on an annual Halloween party, which I think 
has been excessively rowdy in the past.  Some of my co-workers seem to think it’s 
ok to act out if they’re wearing a costume or a little bit tipsy from the alcohol 
that’s always served.  This year’s party is being held off-site at a local hotel, but 
even so, isn’t the company responsible for what goes on there?  Am I right to 
suggest that they tone things down this year? 
 
ANSWER:  Absolutely.  Your employer shouldn’t be spooked out of holding its 
annual Halloween party, but the company should take steps to keep the event safe 
and avoid potential liability.  Legal concerns surrounding holiday parties include 
liability for sexual harassment, workplace violence, alcohol-related accidents, and 
even religious discrimination. 
 
Employers who put on holiday parties should remind staff that the company’s 
harassment policies apply at company-sponsored events, no matter where they take 
place.  Setting the ground rules for proper behavior is important, especially when 
costumes and alcohol are involved. 
 
As we all know, drinking alcohol impairs judgment and lowers inhibitions.  After 
one drink too many, even the normally reserved employee may behave in ways 
that can lead to liability for the company.  Hugs, kisses or risqué jokes that some 
employees view as harmless celebration can be unwelcome and offensive to 
others.  Even if your holiday party is held off-site, let employees know that all of 
your company policies on dress, behavior and workplace harassment still apply 
during this company-sponsored event. 
 
Liability for serving alcohol at work-related events extends beyond harassment 
concerns.  The company could also face a workers’ compensation claim when an 
intoxicated employee injures himself at the company party.  And some courts have 
found employers liable when an intoxicated employee gets behind the wheel of a 
car and suffers injury or harms someone else.  If employees at your party do 
overindulge, be sure to provide them a safe ride home.  The cost of a taxi is far less 
than the possible alternative costs. 
 
Your safest choice, of course, is not to serve alcohol at all at the holiday party.  
There’s no rule that says you have to serve alcohol this year just because you did it 
last year.  If you do serve alcoholic beverages at the party, discourage excessive 
drinking.  Remind employees they’ll still have to face their colleagues the next day 
at work.  Make non-alcoholic beverages available, and rethink the open bar with 
unlimited alcoholic drinks.  One alternative is to set a limit by issuing drink tickets 
to party attendees. 
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Some companies make the holiday party more of a family event, with less 
emphasis on drinking.  Of course, you should be certain never to serve alcohol to 
employees or family members who are under 21. 
 
Employers should prohibit sexually explicit or risqué costumes.  Staff should be 
advised that while it’s ok to have fun at the company party, the standard for 
appropriate conduct is the same one that applies at the office.  In other words, that 
Halloween mask won’t mask liability for harassment and other misconduct. 
 
Finally, to avoid claims of religious discrimination, the company should make 
planning for and attendance at the Halloween party entirely voluntary.  If you take 
a few precautions, you can have a party that’s both successful and trouble-free. 
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POLICIES ON DISCIPLINE AND DISCHARGE 


EMPLOYEE DISCIPLINE   
Although there is no legal requirement to have a disciplinary policy, many employers 
choose to establish some type of progressive disciplinary system.  A progressive 
disciplinary policy is based on the concept that employees should have an opportunity to 
be warned about and correct their behavior when they are not meeting company 
standards. 
 
TIP:  Employers should take care to reserve their “employment-at-will” right to skip 
stages and deviate from the steps of progressive discipline when necessary.   
 


DISCIPLINE POLICY:  SAMPLE #1 
 


These disciplinary rules do not constitute a contract, and are guidelines only.  ABC 
Company reserves the right to employ at-will and to thus deviate from these rules, skip 
stages of discipline, and impose any form of discipline it believes is appropriate under 
the circumstances.  Such discipline may include written or verbal reprimands, 
suspensions, or any other action, up to and including termination. 
 
Verbal Warning 
Employees who commit minor infractions will be subject to a verbal warning.  Although 
this is not a formal written warning, it will still be documented in the employee’s 
personnel file.   
 
Examples of infractions which can lead to verbal warnings include, but are not limited to:  
 


 Failure to turn in your time card 
 Failure to clean up after your shift 
 Tardiness more than once in a one-month period 
 Failure to follow the dress code. 


 
Written Warning 
After one or more verbal warnings, an employee may receive a written warning for 
another similar infraction.  Some infractions will warrant a written warning without a 
previous verbal warning.  These infractions include, but are not limited to: 
 


 Breaking or losing company property 
 Causing an accident in a company vehicle 
 Excessive absenteeism 
 Two justified customer complaints in a six-month period (to be determined by 


management). 
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Suspension 
 
Suspension may be with or without pay at management’s discretion.  Suspension may 
occur for the next infraction after one written warning.  In addition, certain infractions 
can subject the employee to suspension after one incident.  These infractions may 
include, but are not limited to: 
 


 Fighting on the job 
 Violation of safety rules 
 Inadequate job performance. 


 
Termination   
 
Termination can occur at management’s discretion, after any combination of warnings or 
suspensions.  There are also some situations that may call for immediate termination.  
These situations include, but are not limited to:  
 


 Theft 
 Falsification of records (including application or time cards) 
 Fighting 
 Assault or threatening behavior. 


 


 


DISCIPLINE POLICY:  SAMPLE #2 
 


A. At-will Employment Status and Termination 
 
The Company is an at-will employer and reserves the right to terminate an employee at 
any time for any or no reason, with or without cause or notice just as an employee has the 
right to terminate employment with the Company at any time for any or no reason with 
or without cause or notice.  ALTHOUGH OTHER TERMS AND CONDITIONS OF 
EMPLOYMENT MAY CHANGE, THIS AT-WILL EMPLOYMENT RELATIONSHIP 
WILL REMAIN IN EFFECT THROUGHOUT EMPLOYMENT WITH THE 
COMPANY UNLESS IT IS SPECIFICALLY MODIFIED BY AN EXPRESS 
WRITTEN EMPLOYMENT AGREEMENT EXECUTED BY THE CHIEF 
EXECUTIVE OFFICER OF THE COMPANY.  THIS AT-WILL EMPLOYMENT 
RELATIONSHIP MAY NOT BE MODIFIED BY ANY ORAL OR IMPLIED 
AGREEMENT OR BY ANY PERSON, STATEMENT, ACT, SERIES OF EVENTS 
OR PATTERN OF CONDUCT.  THIS SECTION ABOUT THE AT-WILL NATURE 
OF EMPLOYMENT AT THE COMPANY CONSTITUTES THE COMPLETE 
STATEMENT REGARDING THIS SUBJECT. 
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B. Elements of Employee Discipline 
 


i. A goal of employee discipline is to develop and maintain long-term, 
successful employees.  One aspect of employee discipline is to emphasize 
counseling and focus on communicating an expectation of change and 
improvement when problems occur. 
 
ii. Nothing herein is intended to diminish the Company’s right to control its 
work force but rather is an explanation of a preferred method of dealing with 
disciplinary or performance problems.  The Company expressly reserves the right 
to determine the method of proceeding in each individual case. 
 
iii. Each option other than termination is designed to explore, on a case by 
case basis, a performance or behavior problem and determine what needs to be 
done.  Factors such as an employee’s training instruction, abilities, job 
requirements and overall record, as well as the Company procedures and policies, 
should be considered when analyzing a performance problem. 
 
iv. In considering employee discipline, a Company supervisor has the 
discretion to consider the following options or can determine that termination is 
appropriate:  


 
(1) Oral Reminder.  An oral reminder is private conversation between 
a supervisor and an employee aimed at correcting a performance or 
discipline problem.  It is primarily a counseling session, and it generally 
occurs if informal conversations have failed to correct a problem.  The 
goal is to make certain that the employee understands that his or her 
behavior or performance is creating a problem and to help the employee 
produce the desired change. 
 
(2) Written Reminder.  A written reminder usually begins with a 
conversation between the supervisor and employee about the need to 
correct a behavior or performance problem, that is followed by a written 
memo that may summarize the conversation and/or the need to improve 
certain performance or behavior.  A copy of the written reminder is filed 
for future reference in the employee’s personnel file, and the ongoing 
performance is monitored. 


  
 


v. A disciplinary problem may be minor, serious or major in nature and may 
involve a performance, attendance or behavior problem.  Depending on the 
Company’s interpretation of the “seriousness” of the problem, either of the above 
options may be implemented or, if warranted in the opinion of the Company, the 
employee may be terminated. 
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C. Guidelines for Appropriate Conduct 
 
Employees are expected to adhere to acceptable business principles in matters of 
personal and business conduct, to accept responsibility for the appropriateness of their 
own conduct and to exhibit a high degree of personal integrity at all times.  It is 
impossible to list all forms of conduct that might be considered inappropriate.  Certain 
behavior (such as theft, fighting, insubordination, falsification of records, bribery and 
threats of violence) is clearly unacceptable at any time in any workplace.  Other conduct 
(such as failure to cooperate with other employees, harassing or intimidating others and 
rudeness to co-workers, members or suppliers), while often more subtle, is equally 
unacceptable. 
 
The Company expects all employees to observe the highest standards of professionalism 
at all times, to comply with all laws applicable to the Company business wherever 
conducted and to treat others (members, suppliers and co-workers) with dignity and 
respect.  Unsatisfactory performance, work habits, overall attitude, conduct or demeanor;  
violation of Company policies, procedures, guidelines or practices;  or any other behavior 
or conduct deemed inappropriate by the Company may result in disciplinary action up to 
and including termination. 
 
STANDARDS OF CONDUCT:  PROHIBITED CONDUCT 
 
There are many of us working together here at ABC Company and we need to guard our 
security, our personal safety, our welfare and ABC Company operations.  The following 
conduct is prohibited and will not be tolerated.  This list of prohibited conduct is 
illustrative only.  Other types of conduct detrimental to security, personal safety, 
employee welfare and ABC Company’s interests may also be prohibited. 
 
 


1. Falsification of employment records, employment information, work time, or 
any other Company records, or allowing any other employee to record your 
work time or falsify any other Company records. 


 
2. Theft of, or deliberate or careless damage to any Company, employee or 


customer property. 
 


3. Removing or borrowing ABC Company property without prior authorization. 
 


4. Unauthorized use of ABC Company equipment, time, materials, or facilities. 
 


5. Provoking a fight, fighting or causing, creating or participating in a disruption 
of any kind during working hours or on ABC Company property. 


 
6. Participating in horseplay or practical jokes on ABC Company time or on ABC 
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Company premises.   
 


7. Carrying firearms or any other dangerous weapons on ABC Company 
premises at any time. 


 
8. Engaging in criminal conduct whether or not related to job performance. 


 
9. Insubordination, including but not limited to failure or refusal to obey the 


orders or instructions of a supervisor or member of management, or the use of 
abusive or threatening language toward a supervisor or member of 
management. 


 
10. Using profane or abusive language at any time on ABC Company premises. 


 
11. Failure to notify a supervisor when unable to report to work, unreported 


absence of three (3) consecutive scheduled workdays or excessive tardiness. 
 


12. Failure to obtain permission to leave work for any reason during normal 
working hours. 


 
13. Failure to observe working schedules, including rest and meal periods. 


 
14. Abuse of paid or unpaid sick leave. 


 
15. Failure to provide a physicians certificate when requested to do so. 


 
16. Sleeping or wasting time on the job. 


 
17. Making or accepting excessive personal telephone calls. 


 
18. Working overtime without authorization or refusing to work assigned 


overtime. 
 


19. Wearing extreme, unprofessional or inappropriate styles of dress or hair while 
working. 


 
20. Violation of any safety, health, security or ABC Company policy, rule, or 


procedure. 
 


21. Committing a fraudulent act or a breach of trust. 
 


22. Using or possessing alcohol or illegal drugs. 
 
This statement of prohibited conduct does not alter ABC Company’s policy of 
employment-at-will.  Either you or ABC Company may terminate the employment 
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relationship at any time for any reason, with or without cause or notice. 


 


DISCIPLINE POLICY:  SAMPLE #3 
 


DISCIPLINE AND TERMINATION POLICY 
 
All employees are hired for an indefinite period and may resign or be terminated without 
cause or notice at any time.  This is what is meant by ‘at-will’ employment.  Normally, 
we try to give regular employees (those who have successfully completed the 
probationary period) an opportunity to correct less serious performance problems before 
being terminated.  In any case, however, we may decide that the nature of the problem 
and/or the employee’s overall record makes immediate termination appropriate.  
Examples include, but are not limited to theft, dishonesty, violence, violation of our 
discrimination and anti-harassment policies, and violation of our drug and alcohol policy.  
If we decide some form of lesser action is appropriate, we may choose suspension, 
probation, or a verbal or written reprimand. 
 
RESIGNATIONS 
 
Although all employees are ‘at-will’ and may legally resign at any time, we appreciate at 
least two weeks notice so that an orderly transition can be made.  Employees who do not 
provide this notice generally will not be considered for reemployment. 


 


HARASSMENT IN THE WORKPLACE 
Every employee handbook should include a section on harassment.  Some experts 
suggest making the harassment policy separate from the regular progressive disciplinary 
system in order to emphasize its importance.   
 
A harassment policy should:   
 


a) Define harassment.  Make the definition broad enough to ensure that all 
complaints are brought to the attention of management. 


 


EXAMPLE:  “Harassment is any unwelcome verbal, physical or visual conduct related 
to a legally protected class or status, including but not limited to sex, race, ethnicity, or 
religion which impairs the employee’s ability to perform his or her job, and/or which 
creates a hostile, intimidating or offensive work environment.  Examples of harassment 
include:  offensive posters, unwelcome comments and touching, jokes, etc.” 
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b) Provide a process for an employee to come forward and make a complaint about 
harassment.  In order to make the policy as user-friendly as possible, management 
should give an employee more than one person with whom to lodge a complaint. 


 


EXAMPLE:  “An employee who wishes to make a complaint of harassment may talk to 
any management employee.  The complaint will then be forwarded for investigation.” 


 
c) Provide a wide range of disciplinary action, up to and including termination, for 


instances of harassment.   
 


EXAMPLE:  “Any employee found to have engaged in harassment will be subject to 
immediate and appropriate disciplinary action, up to and including termination.” 


 


HARASSMENT POLICY:  SAMPLE #1 
 


Harassment 
 
We will not tolerate unlawful harassment of our employees by anyone -- co-workers, 
managers, or customers.  Any incident of unlawful harassment should be reported 
immediately to your supervisor or to our Personnel Manager so that we may investigate 
and take prompt corrective action, up to and including termination of the harasser. 
 


Sexual Harassment 
 
Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and 
other verbal or physical conduct of a sexual nature if (1) submission to the conduct is in 
any way made a term or condition of employment;  (2) submission (or rejection) is used 
as the basis for any employment related decisions;  or (3) the conduct has the purpose or 
effect of unreasonably interfering with an individual’s work performance or creating an 
intimidating, hostile or offensive work environment.   
 


Other forms of Unlawful Harassment 
 
In addition to our policy prohibiting sexual harassment, we strive to maintain a working 
environment that is free from all forms of unlawful harassment, whether based upon race, 
color, religion, national origin, age, disability, marital status, injured worker status, or 
any other characteristic protected by law.  Not only do we not tolerate discrimination 
based on any of these factors, but we also expect all managers and employees to refrain 
from any words or conduct -including ethnic jokes, religious slurs, slang terms denoting 
race, age, national origin, disability, etc., derogatory comments, cartoons, graffiti, etc., -
that might create a hostile or offensive working environment. 
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HARASSMENT POLICY:  SAMPLE #2 
 


UNLAWFUL HARASSMENT 
 
ABC Company is committed to providing a work environment free of unlawful 
harassment.  Our policy prohibits sexual harassment and harassment because of race, 
color, religion, national origin, ancestry, a physical or mental impairment that 
substantially limits one or more major life activities, marital status, age or any other basis 
protected by federal, state or local law or ordinance or regulation.  All such harassment is 
unlawful.  This anti-harassment policy applies to all persons involved in the operations of 
ABC Company and prohibits unlawful harassment by any employee including 
supervisors, managers, coworkers or other individuals. 
 
Prohibited unlawful harassment because of race, color, religion, national origin, ancestry, 
a physical or mental impairment that substantially limits one or more major life activities, 
marital status, age or any other protected basis may include, but is not limited to: 
 


 Verbal conduct such as epithets, derogatory comments, jokes or slurs; 
 


 Visual conduct such as derogatory posters, photography, cartoons, drawings or 
gestures; 


 
 Physical conduct such as assault, unwanted touching, blocking normal movement 


or interfering with work, directed at you because of your race or any other 
protected basis; and 


 
 Retaliation for having reported or threatened to report harassment. 


 
Sexual harassment may consist of unwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature when: 
 


a) Submission to such conduct is made a term or condition of an individual’s 
employment; 


 
b) Submission to or rejection of such conduct is used as the basis for employment 


decisions affecting such individual;  or 
 


c) Such conduct has the purpose or effect of unreasonably interfering with an 
individual’s work performance or creating an intimidating, hostile or offensive 
work environment. 


 
Forms of sexual harassment may include, but are not limited to, the following: 
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 Verbal harassment, such as epithets, derogatory comments, jokes or slurs; 
 


 Physical harassment, such as unnecessary or offensive touching, or impeding or 
blocking movement; 


 
 Visual harassment, such as derogatory or offensive posters, cards, calendars, 


cartoons, graffiti, drawings, or gestures;  and 
 


 Retaliation for having reported or threatened to report sexual harassment. 
 
Complaint Procedure.  If you believe that you have been unlawfully harassed, provide a 
written complaint to your own or any other ABC Company supervisor, or the Personnel 
Manager or Assistant Personnel Manager as soon as possible after the incident.  ABC 
Company encourages all employees to report any incidents of harassment forbidden by 
this policy immediately so that complaints can be quickly and fairly resolved.  Your 
complaint should include the details of the incident or incidents, the names of the 
individuals involved and the names of any witnesses.  Supervisors will refer all 
harassment complaints to the Personnel Manager or the Assistant Personnel Manager at 
ABC Company.  ABC Company will immediately undertake an effective, thorough and 
objective investigation and attempt to resolve the situation. 
 
If ABC Company determines that unlawful harassment has occurred, effective remedial 
action will be taken, commensurate with the severity of the offense.  Appropriate action 
will also be taken to deter any future unlawful conduct.  Whatever action is taken will be 
made known to you, subject to our obligation to respect the confidentiality of those 
involved.  ABC Company will not retaliate against you for filing a complaint and will not 
knowingly permit retaliation by management employees or your coworkers.  Any 
retaliation should be reported immediately. 
 
Your Pledge.  It is every employee’s responsibility to read, understand and support the 
unlawful harassment policy.  All employees must report violations if they witness or are 
victims of such misconduct.   
 
ANTI-HARASSMENT 
 
Prohibited Conduct for Sexual Harassment.  Unwelcome sexual advances, requests for 
sexual favors and other verbal or physical conduct of a sexual nature constitutes sexual 
harassment when: 
 


a. Submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment; 


 
b. Submission to or rejection of such conduct by an individual influences 


employment decisions affecting such individual;  or 
 







Policy Writing Guidelines 


 


136 


c. Such conduct has the purpose or effect of interfering with an individual’s work 
performance or creating an intimidating, hostile or offensive work environment.   


 
The conduct prohibited may be verbal, visual or physical in nature.  It includes 
unwelcome sexual advances, requests for sexual favors, physical touching or the granting 
or withholding of benefits (e.g.  pay, promotion, time off) in response to sexual contact.  
More subtle forms of behavior, such as offensive posters, cartoons, caricatures, 
comments and jokes of a sexual nature, are prohibited because they may constitute sexual 
harassment when they contribute to a hostile or offensive working environment. 
 
If any employee believes he/she has been discriminated against or has been subjected to 
sexual or other forms of harassment, the employee must immediately notify his/her 
supervisor or the Human Resources Department.  Complaints will be investigated and 
corrective action taken as determined appropriate by the Company. 


 


HARASSMENT POLICY:  SAMPLE #3 
 


POLICY AGAINST HARASSMENT 
 
Every __________ (employer name) employee is entitled to work in an environment that 
is professional and free of harassment based on race, color, religion, national origin, sex, 
sexual orientation, age, marital status, source of income, disability, veteran status or other 
protected clasification.  _________ (employer name) does not condone such harassment, 
regardless of whether the conduct is verbal, physical or environmental.  Such conduct is 
illegal and will not be tolerated by any employee, customer or supplier. 
 
Sexual harassment is defined as unwelcome or unwanted conduct of a sexual nature, 
whether verbal or physical, when: 
 


a) Submission to or rejection of the conduct by an individual is used as a factor in 
decisions affecting hiring, promotion, transfer, evaluation or other aspects of 
employment; or 


 
b) The conduct interferes with an individual’s employment or creates an 


intimidating, hostile or offensive work environment. 
 
Some examples of sexual harassment are unwanted sexual advances; demands for sexual 
favors in exchange for favorable treatment or continued employment; repeated sexual 
jokes; flirtations; advances or propositions; verbal abuse of a sexual nature; graphic, 
verbal commentary about an individual’s body, sexual prowess or deficiency;  leering 
whistling, touching, assault, sexual acts or suggestive, insulting or obscene comments or 
gestures;  and display in the workplace of sexually suggestive objects or pictures.  The 
foregoing list is not exhaustive 







Policy Writing Guidelines 


 


 137


 
Similar behaviors (e.g., derogatory comments, jokes, cartoons physical aggression, etc.) 
when based on race, color, religion, age, national origin, disability or other legally 
protected status, also violate this policy.  Employees should keep in mind that conduct 
which appears to be welcome or tolerated by one employee may be very offensive to 
another. 
 
Harassment Prohibited.  Harassment based on an individual’s protected status is a form 
of illegal discrimination prohibited by (employer name).  Sexual harassment, as well as 
harassment based on any protected status, is unacceptable in the workplace and other 
work-related setting, such as business trips, deliveries, and business related social 
functions. 
 
 


COMPLAINT  PROCEDURE 
 
Any employee who believes he/she has witnessed or been subjected to discrimination or 
harassment in violation of (employer name) policy should immediately report the 
incident to his/her supervisor or the Human Resources Manager.  If the supervisor or 
Human Resources Manager is unavailable or the employee is uncomfortable reporting 
the incident to his/her supervisor or the Human Resources Manager, the employee may 
report the incident to (the President of Employer) so that corrective action may be taken.  
The person receiving the complaint should immediately inform the Human Resources 
Manager. 
 
Reports and complaints of discrimination and harassment will be promptly investigated 
by the Human Resources Manager [and/or the company President].  At a minimum, the 
individual making the report or complaint and the individual identified as the perpetrator 
will be separately interviewed to determine the facts.  If the investigator determines that 
the behavior violated (employer name)’s EEO or harassment policy, appropriate 
corrective action will be taken, up to and including discharge. 
 
Protection Against Retaliation.  (Employer name) will not retaliate in any way against 
an employee who reports discrimination or harassment, nor will (employer name) permit 
any other employee to do so.  Any person who is found to have retaliated against another 
employee for reporting discrimination or harassment will be subject to the disciplinary 
action, up to and including termination of employment. 
 
Confidentiality.  All complaints of discrimination or harassment brought to the attention 
of the Human Resources Manager will be treated as confidential, so as to protect the 
privacy of the persons involved.  Employees who report discrimination or harassment or 
become aware of a complaint are also expected to maintain confidentiality.  
Investigations will be kept confidential to the extent practicable and appropriate under 
the circumstances.   
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HARASSMENT POLICY:  SAMPLE #4 
 


(1)  Policy:   It is the policy of __________ to provide a work environment free from 
behavior, action, or language which may be perceived by others as hostile, intimidating, 
violent or abusive. 
 


(a) Workplace harassment is a form of discrimination that is illegal, 
unacceptable conduct and is prohibited 
 
(b) An agency head shall adopt a written harassment policy which includes a 
complaint process for an employee who alleges discrimination or harassment in 
the workplace.  The policy shall: 


 
(A) Specifically prohibit harassment by both internal and external 
parties involved with the organization; 
 
(B) Clearly assign responsibility to both employees and supervisors 
for reporting incidents 
 
(C) Strictly prohibit retaliation for reporting harassment or cooperating 
in an investigation; 
 
(D) Include a clear procedure that allows employees to report incidents 
to a person other than the immediate supervisor; 
 
(E) Be disseminated to all employees and supervisors. 


 
(c) Training on all aspects of discrimination and harassment shall be provided 
 
(d) The Discrimination and Workplace Harassment Policy model, an 
addendum to this policy, shall serve as the agency’s policy and complaint process 
unless the agency has adopted an alternative process. 


 
(2) Policy Clarification: 
 


(a) Workplace harassment is a form of offensive treatment or behavior which 
to a reasonable person creates an intimidating, hostile or abusive work 
environment.  It may be sexual, racial, religious, or based on a person’s age, 
disability, national origin or status as a member of any protected class.  It may 
also encompass violent acts for which employers could be held liable. 
 
(b) The employer is liable for workplace harassment regardless of whether the 
employer knew or should have known of the offensive conduct, unless the 
employer proves: 
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(A) The employer exercised reasonable care to prevent and promptly 
correct any harassing behavior; and 
 
(B) The complainant unreasonably failed to take advantage of any 
preventative or corrective opportunities provided by the employer or to 
avoid harm otherwise. 


 
(c)  Sexual harassment is any unwelcome sexual advance, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature when: 


   
(A) Submission to such conduct is made either explicitly or implicitly 
a term or condition of an individual’s employment; 
 
(B) Submission to or rejection of such conduct by an individual is used 
as a basis for employment decisions affecting such individual; or 
 
(C) Such conduct interferes with an individual’s work performance or 
creates an intimidating, hostile, or offensive working environment, as 
judged by the reasonable person standard. 


 
(c) When an investigation substantiates the complaint, the supervisor of the 
employee(s) involved initiates an appropriate level of disciplinary action up to 
and including termination.  If the complaint involves persons outside the agency, 
appropriate measures are taken to remedy the problem. 


 


HARASSMENT POLICY:  SAMPLE #5 
 


DISCRIMINATION AND WORKPLACE HARASSMENT POLICY 
 
(1) Purpose and Scope: 
 


To reaffirm that it is the policy of [agency] to prohibit discrimination and all 
forms of workplace harassment; to clarify conduct that constitutes workplace 
harassment; and to provide an effective complaint procedure for employees who 
believe they have been the victims of prohibited conduct.  This policy is intended 
to protect employees of whatever stature, customers or clients of the agency, 
contractors and visitors of the work site. 


 
(2) Policy: 
 


(a) Discrimination.  It is the policy of the [agency] to provide a work environment 
free from unlawful discrimination on the basis of race, color, religion, sex, marital 
status, national origin, disability, age, union membership and activity, or any 
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other factor that an employer is prohibited by law from considering when making 
employment decisions.  For purposes of this policy, prohibited discrimination 
includes discrimination on the basis of sexual orientation.  This policy applies to 
all matters related to hiring, firing, transfer, promotion, benefits, compensation, 
and other terms and conditions of employment. 


 
(b) Workplace Harassment.  It is also the policy of the [agency] that all employees, 


customers, clients, contractors and visitors to the work site enjoy a positive, 
respectful and productive work environment, free from behavior, actions or 
language which constitutes workplace harassment. 


 
(c) Penalties.  Discriminatory conduct in violation of this policy and workplace 


harassment will not be tolerated.  Any member of the staff found to have engaged 
in discriminatory conduct or workplace harassment will be subject to disciplinary 
action up to and including dismissal.  Managers and supervisors who know or 
should have known of workplace harassment behavior and who fail to report such 
behavior, or fail to take prompt, appropriate, corrective action, will be subject to 
disciplinary action up to and including dismissal. 


 
(3) Guidelines for Workplace Harassment Policy: 
 


(a) Workplace harassment is a form of treatment or behavior, which to a reasonable 
person is intimidating, hostile, threatening, violent, abusive or offensive.  It may, 
but need not always be, based on national origin, age, sex, race, disability, 
religion or a person’s sexual orientation.  It may also encompass other forms of 
hostile, intimidating, threatening, humiliating, or violent behavior which is not 
necessarily illegal, but is nonetheless prohibited by this policy.  If a reasonable 
person would consider the conduct intimidating, hostile, threatening, violent, 
abusive or offensive, and the conduct occurs at work, or in the workplace, the 
conduct is prohibited by this policy. 


 
(b) Sexual harassment is a form of workplace harassment.  Sexual harassment is 


defined as unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical behavior of a sexual nature when: 


 
(A) submission to such conduct is made either explicitly or implicitly a term 


or condition of an individual’s employment or is used as a basis for any 
employment decision (granting leave request, promotion, favorable 
performance appraisal, etc.); or 


 
(B) such conduct is unwelcome and has the purpose or effect of unreasonably 


interfering with an individual’s work performance or creating an 
intimidating, hostile or offensive working environment. 


 
(c) Workplace harassment can sometimes be a violation of law as well as a violation 
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of this policy.  Unlawful workplace harassment may consist of verbal or physical 
behavior which relates to such factors as an individual’s race, sex (such as sexual 
harassment or gender discrimination), color, national origin, religion, age and/or 
disability, or any other legally protected category, when such conduct has the 
purpose or effect of unreasonably interfering with an individual’s work 
performance or creating an intimidating, hostile or offensive working 
environment. 


 
(d) Workplace harassment can also be verbal or physical behavior which is 


derogatory, abusive, disparaging, “bullying,” threatening or disrespectful, even if 
unrelated to a legally protected status. 


 
(e) To aid employees in identifying prohibited behavior, the following specific 


examples of workplace harassment are provided (it should be understood that the 
examples are not meant to be all-inclusive): 


 
(A) unwelcome touching of a personal nature, which can encompass leaning over, 


cornering or pinching; 
 
(B) sexual innuendoes, teasing and other sexual talk such as jokes, personal 


inquiries, persistent unwanted courting and sexist put-downs or insults; 
 
(C) slurs and jokes about a class of persons who have disabilities, who are 


homosexual, or are based on race or religion; 
 
(D) displays of explicit or offensive calendars, posters, pictures, drawings or 


cartoons which reflect disparagingly upon a class of persons or a particular 
person; 


 
(E) derogatory remarks about a person’s national origin, race, religion, language 


or accent, or other protected class status; 
 
(F) disparaging or disrespectful comments even if unrelated to a person’s race, 


color, sex, national origin, religion, age, disability or sexual orientation or 
other protected class status; or 


 
(G) loud, angry outbursts or obscenities directed toward another employee, a 


customer contractor, or visitor in the workplace. 
 


(4) Nonretaliation: 
 


This policy prohibits retaliation against employees who bring harassment charges 
or assist in investigating charges, or who report harassing behavior directed at 
persons other than the employee.  This policy also prohibits retaliation against 
employees who complain that they are victims of employment related 
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discrimination.  Any employee found to have engaged in retaliatory action or 
behavior will be subject to discipline, up to and including dismissal. 


 
(5) Grievance/Complaint Procedure: 
 


(a) For workplace harassment.  Any employee who is subject to or is aware of 
harassment in the workplace should report that information immediately to 
agency management.  The report may be made orally or in writing to the 
employee’s immediate supervisor, or to a higher management staff member if the 
employee prefers.  In the alternative, the report may be given to the agency’s 
human resource office.  (Note:  Incidents involving violence or threats of violence 
should always be reported immediately to [identify officer or official]).  
Employees may report to any of the persons listed above and need not observe 
any particular chain of command. 


 
(b) For discrimination complaints.  Any employee who believes that employment-


related discrimination was directed toward him/her by a member or representative 
of agency management may file a complaint with the Human Resource Manager.  
The complaint should be written unless the complainant, due to disability, is 
unable to file written complaint.  The complaint should be filed with the agency 
within 30 calendar days of the alleged act.  Complaints should include the name 
of the complainant, the name of the persons alleged to have engaged in the 
prohibited conduct and any witnesses, a specific and detailed description of the 
conduct that the employee believes is discriminatory, and a description of the 
relief the employee desires. 


 
(c) Investigation.  The recipient of the complaint shall promptly forward it to the 


appropriate Human Resource official for investigation.  All staff can be assured 
that such complaints will be taken seriously and will be investigated and dealt 
with as discreetly as possible.  The complainant will be provided a written 
response outlining the results of the investigation within 15 calendar days of 
receiving the complaint, absent extenuating circumstances.  If additional time is 
needed for investigating the allegations or to issue a report of the findings, the 
complainant shall be notified in writing. 


 
Nothing in this process precludes any person from filing a formal grievance in 
accordance with a collective bargaining agreement or with the Bureau of Labor and 
Industries or the Equal Employment Opportunity Commission. 


 
 







Policy Writing Guidelines 


 


 143


 


RESPECTFUL WORKPLACE POLICY 
 


MANAGER’S RUDE BEHAVIOR NOT HARASSMENT  
BUT WORTH ADDRESSING 


 
QUESTION:  I work in human resources for a large corporation, and we’re not 
sure how to handle a particular problem situation.  Cindy, a customer service 
representative, continually complains that her manager, Jeff, is harassing her.  
We’ve investigated Cindy’s complaints, but we don’t think there’s any merit to 
them.  Cindy says that she and Jeff “never clicked” and that Jeff “has had it out 
for her from day one.”  She says that he’s impolite, that he’s abrupt with her 
when reviewing her work, and that he “snubs” her by failing to greet her in the 
morning.  Other employees have also mentioned that Jeff is somewhat lacking in 
social graces and not very patient with staff members, but is that harassment?  
 
ANSWER:  Based on your descriptions, it’s unlikely that Jeff’s behavior meets 
the legal definition of “harassment,” but there are still reasons to take the staff’s 
concerns seriously. 
 
Workplace harassment, a form of discrimination, is language or behavior directed 
at an employee because of that person’s membership in a protected class.  In order 
to constitute harassment, the actor’s conduct must be so severe or pervasive that it 
creates a hostile work environment for the victim. 
 
The problem situation you’ve described appears to involve rudeness and a conflict 
of personalities, but it doesn’t appear to be unlawful harassment since Cindy isn’t 
claiming the behavior is linked to her age, race, sex, religion, disability or other 
classification protected under civil rights laws.  Even if she were to make such a 
claim, Jeff’s alleged conduct is probably not sufficiently severe or pervasive to 
meet the legal threshold for harassment. 
 
Though simple rudeness or unprofessional conduct isn’t harassment, that doesn’t 
mean you ought to ignore it.  On the contrary, such behavior is something you 
should address when it’s brought to your attention.  Many employers have 
workplace conduct policies requiring all supervisors and staff to treat each other 
with dignity and respect.  
 
Enforcing such a policy is important, because even where bad conduct doesn’t fit 
the definition of harassment, there can be other legal liability.  For instance, an 
employee may prevail on a workers’ compensation stress claim where a supervisor 
acts in a particularly outrageous or intimidating manner.  In extreme cases, 
workers can also file tort claims in court, such as actions for intentional infliction 
of emotional distress.  In such cases, courts can award damages for back pay and 
mental suffering. 
 
Employees may also claim a “constructive discharge” when they can show 
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conditions in the workplace were so intolerable that they had no reasonable option 
but to resign and that a reasonable person in the same or similar circumstances 
would resign.  These employees may qualify for unemployment benefits. 
  
Putting aside the legal concerns, there are other practical reasons to foster a 
workplace where staff members conduct themselves courteously.  A professional 
environment is good for morale, productivity, and employee retention. 


 


GRIEVANCE PROCEDURES 
Many employers establish grievance procedures that allow an employee to take a 
complaint about work assignments, a supervisor or other issues to a person or persons in 
the company for review.   
 


GRIEVANCE POLICY:  SAMPLE 
  


ABC Company recognizes that from time to time, all of us face difficulty in dealing with 
our supervisors, co-workers, workload or similar issues.  We encourage you to use our 
grievance procedure so that we can try to resolve these problems as quickly and 
effectively as possible.   
 
Employees wishing to use the company’s grievance procedure should contact the human 
resources department and fill out our employee grievance form.  Your grievance will be 
heard by our grievance committee which will issue a recommendation as soon as 
possible after gathering all the information.  However, the committee’s authority is 
advisory only, and management will still make the final decision. 


 


LAYOFF ISSUES 
There are few employment laws that speak to layoff and recall criteria, other than the 
general prohibitions on discrimination and retaliation.  This means that it is up to each 
individual company to determine how it selects workers for layoff and recall.   
 
While not a topic for the employee handbook, the company policy and procedure manual 
should address how the company handles layoffs and any recall criteria.  
 
A company may base its decisions on seniority, attendance, performance, production 
rate, job description, or some combination of these factors.    
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In the absence of a collective bargaining agreement or other employment contract, an at-
will employer could bring in a new employee rather than recalling a laid off worker.  
However, a company that does this should maintain good documentation of its recall 
criteria to show that it was not discriminating. 
 
 


 


CRITERIA FOR LAYOFFS? 
 


EMPLOYEE LAYOFFS RAISE CIVIL RIGHTS, WAGE ISSUES 
 
QUESTION:  Our revenues are sharply lower, and we’re faced with the need to 
lay off several employees.  What are the legal requirements for conducting 
layoffs? We’re concerned because a gentleman who has been with the company 
nearly 20 years holds one of the jobs we’ve slated for elimination.  Are we 
required to keep him instead of others with less seniority, even though his 
performance in recent years has been lackluster? 
 
ANSWER:  How you conduct layoffs is largely a matter of your company policy.  
Employment laws don’t provide a prescribed method or “legal way” to conduct 
layoffs.  Instead, Oregon and federal civil rights laws tell you what you can’t do as 
an employer. 
 
You can’t make employment determinations -- including layoff decisions -- that 
are based on an employee’s age, race or other protected classification.  That’s why 
it’s important to clearly document the reasons for your layoff decisions to show 
you haven’t violated discrimination laws. 
 
If you’re an at-will employer and don’t have a collective bargaining agreement or 
other employment contracts with workers, you’re not required to retain a long-term 
employee simply because he has greater seniority. 
 
Still, you do risk an age discrimination claim if you lay off your 20-year employee 
while retaining younger, less experienced workers.  If the job performed by the 
more senior employee is now obsolete or unnecessary, that could be a legitimate, 
non-discriminatory reason for eliminating the position.  But if you are selecting 
this individual for layoff based on job performance, have you clearly documented 
the performance problems and given the employee a fair opportunity to correct 
them? 
 
It would help to have a policy that sets forth criteria on how your company selects 
individuals for layoff.  In screening employees for layoff, some companies simply 
look at actual job duties performed and eliminate those positions that are no longer 
necessary (or jobs that are the least critical).  Other companies make layoff 
decisions based on seniority, attendance records, job performance, or some 
combination of these factors. 
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If you’re an at-will employer, you’re generally not obligated to provide advance 
notice to employees that they’ll be laid off.  Of course, most employers strive to 
break the news gently and provide as much notice as possible when layoffs are 
imminent.  If you have 100 or more employees and are closing an entire plant or 
conducting a mass layoff, the federal Worker Adjustment and Retraining 
Notification Act in some cases requires you to provide notice to employees 60 
days in advance.  See www.doleta.gov/programs/factsht/warn.htm for more 
information on the WARN Act. 
  
Also note that Oregon wage laws provide special rules for paying employees who 
are laid off.  If you’re conducting a temporary layoff and the employee will return 
to work within 35 days, the wage laws allow you to consider the worker a 
continuing employee.  Therefore, there isn’t a special “final paycheck” deadline, 
and you can simply issue a paycheck on the next regular payday.  On the other 
hand, if have no reasonable expectation the employee will return to work, the 
layoff is considered to be a termination of employment, and all wages earned 
become due and payable by the end of the next business day after the layoff.  In 
order to avoid defending the reasonableness of your expectation to bring 
employees back, take the safe approach and treat the layoff as a termination and 
pay final wages by the next business day. 


 
 


 


SEPARATION TERMINOLOGY 
 


LAYOFF VERSUS DISCHARGE DISTINCTION CAN BE MURKY 
 
QUESTION:  Is there a legal difference between the terms “laid off” and 
“fired”? 
  
ANSWER:  When you’re laid off, you’re out of a job, and when you’re fired, 
you’re really out of a job.  How’s that for a legal answer?  
 
In one sense, there’s not much difference between the two terms, and whether an 
employer uses “laid off” or “fired” to describe the employment action is a matter 
of semantics.  But there are some subtle differences, and it depends to some extent 
on which laws you look at. 
 
Of course, a “firing” or “termination” usually has a worse connotation, and it 
typically means the action is permanent.  On the other hand, some companies who 
terminate workers may still categorize them as “eligible for rehire” under some 
circumstances. 
 
A “layoff” is often associated with a restructuring, a reduction in force, or simply a 
lack of work, and it may or may not have anything to do with the employee’s job 
performance or productivity.  Then again, many layoffs are in fact based on such 
criteria, and many layoffs are permanent. 
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Employers sometimes take the “easy way out” and label a separation a “layoff” 
when they’re really terminating an employee for poor performance.  They may do 
this to avoid confrontation, documentation, discipline and hurt feelings.  Oregon is 
an employment-at-will state, so at-will employers who use this strategy aren’t 
necessarily breaking the law.   
 
Still, it’s a risky approach that may be a recipe for a lawsuit, because the so-called 
layoff gives the impression that the employee will be returning when the economy 
recovers or when revenues rise.  In fact, the employer may have no intention of 
ever reinstating the person.  When this “laid off” worker -- who was never 
counseled about performance issues -- learns that a replacement worker has taken 
his place, he quickly figures out that he was fired, and he may conclude that the 
employer had a discriminatory motive. 
 
There are a few legal distinctions between layoffs and terminations.  An employee 
who is laid off for lack of work will often be eligible for unemployment benefits, 
but the Oregon Employment Department will deny benefits when it determines 
that an employee was discharged for “willful misconduct.” 
 
Oregon’s wage and hour regulations make another distinction.  When an employer 
terminates an employee, the employer must pay all final wages by the end of the 
next business day.  But when an employee is laid off and the employee returns to 
work within 35 days, the layoff is not considered to be a termination under the 
wage rules, and the employee’s wages are simply due at the next regularly 
scheduled payday following the layoff. 
 
When an employee is laid off with no reasonable expectation that he will return to 
work, the employer must treat the layoff as a termination, and all wages are due by 
the end of the next business day following the layoff. 
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RECALL AFTER LAYOFF 
 


COMPANY RULES DETERMINE RECALL RIGHTS AFTER LAYOFF 
 
QUESTION:  My company, an at-will employer, recently laid off 600 workers, 
including myself.  They say this is a six-month temporary shutdown designed to 
cut costs.  The company indicates it will likely recall employees to work after that 
time.  When they do this, are they required to offer me the same job with the 
same pay and benefits? Can they legally bring me back to a lower-classification, 
lower-paying job? 
 
ANSWER:  You indicate your company is an at-will employer, and this means 
that you don’t have an employment contract or collective bargaining agreement 
guaranteeing you specific recall rights. 
 
You might have the right to reinstatement if you can prove that management made 
a promise or verbal agreement to return you to the same job following the layoff.  
Alternatively, you can challenge a decision to reassign you if you have evidence 
that it’s discriminatory and based on your age, race, sex or some other protected 
classification.   
 
Otherwise, your employer does have the right to reorganize, and the company 
could choose to offer you a different job due to restructuring, reduction-in-force, or 
budget limitations. 


 


RESIGNATIONS 
Even the most productive employment relationships can end and end suddenly.  While 
not a topic for the employee manual, an established procedure can curb the confusion and 
reduce the potential for mistakes by managers handling the various obligations that arise 
when an employee resigns. 
 
Employers should be careful, however, about setting a policy that requires employees to 
provide advance notice before quitting, because it may weaken your company’s at-will 
employment status.  Courts may find that such a policy imposes a reciprocal duty on the 
employer to provide advance notice before terminating an employee. 
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EMPLOYEE RESIGNATIONS 
 


EMPLOYERS MAY CHOOSE TO ACCELERATE WORKER’S RESIGNATION 
 
QUESTION:  If one of our employees tells us today that he’s resigning and 
gives us two weeks notice, do we have to wait the two weeks? Can we legally tell 
the employee that we’re going to make today his last day? If we speed up the 
resignation, does the law require us to pay the employee for the balance of the 
two-week notice period? 
  
ANSWER:  You don’t have to adhere to the employee’s proposed timetable for 
departure.  Oregon is an at-will employment state, so you can end the employment 
relationship earlier than the worker’s planned resignation date – as long as you’re 
not violating an employment contract or your company policies. 
 
Of course, it would be illegal to accelerate a resignation for discriminatory reasons, 
but it’s an employer’s right to do so when there’s a legitimate business purpose.  
Some employers choose this route in an attempt to limit extended gossip sessions 
at the water cooler about the worker’s reasons for leaving.  Some employers 
believe that the departing employee is less likely to be productive during the final 
weeks of work, and they prefer to immediately begin training a new individual in 
the position. 
  
As for the employee’s compensation, federal and state wage laws only require you 
to pay for the hours an employee works.  Therefore, if you expedite the worker’s 
departure, there’s no obligation to pay wages for the balance of the two-week 
notice period.  Even if the employee is exempt and paid on a salary basis, the wage 
regulations permit you to prorate the weekly salary in the employee’s final 
workweek to reflect payment only for the days worked. 
 
Some companies choose to offer severance pay to departing employees, but such 
pay is optional if it’s not something you’ve already promised.   
 
Note that you generally do have to cash out all wages, including any accrued 
vacation pay, to the departing employee, unless your benefits plan clearly provides 
otherwise. 
 
Be sure that you make the employee’s final paycheck available by the legal 
deadline.  If you choose to accept the employee’s original resignation date, the 
final paycheck will be due on that final day of work.  But when you choose to 
move up the separation date, you are – insofar as the wage and hour laws are 
concerned – terminating the employee.  This means that the final paycheck is due 
on the next business day after the “termination.” 
 
Although you must follow the wage and hour rule for a termination, this doesn’t 
necessarily mean that the Oregon Employment Department will view the 
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separation that way.  Depending on the facts and the reasons for the employee’s 
departure, the employee might only be eligible for unemployment benefits during 
the period in which he had planned to work. 


 


REFERENCES 
Although not a likely topic for an employee handbook, the topic of whether and to what 
extent job references will be provided regarding employees and ex-employees should be 
addressed by a company policy or procedure. 
 
In general, employers have no obligation to provide a job reference.  Only in special 
circumstances have courts held that a company has a duty to warn a prospective 
employer, such as when the employee has demonstrated a propensity for dangerous or 
violent behavior.  Whatever an employer’s stance here, the best practice is to consistently 
follow an established company policy.   
 
Employers have three basic policy options for handling reference requests.  The first 
option is the “say nothing” approach, i.e.  providing no references at all for any former 
employees.  A second option is to say just a little.  Many organizations have adopted the 
“name, rank and serial number” approach, that is, to simply give the dates of employment 
and the position held.  A third option is to provide full, substantive references, in which 
the specifics of the individual’s job performance are given full disclosure. 
 
Many employment attorneys recommend giving out little or no information on former 
employees, in order to avoid claims of defamation.  There is, however, an Oregon statute 
that provides some protection to employers who choose to provide references.  That law, 
ORS 30.178, provides that an employer who discloses information about a former 
employee’s job performance to a prospective employer is presumed to be acting in good 
faith. 
 
If an employer provides a reference upon request of the prospective employer or the 
former employee, the employer is immune from civil liability, unless the employee can 
prove the employer discriminated or knowingly gave false or deliberately misleading 
information with a malicious purpose. 
 
Employers are liable for defamation only when they make an unprivileged, false 
statement about a former employee to a third party, if that statement damages the 
individual’s reputation. 
 
So contrary to popular belief, it is not illegal to give a bad reference.  If company policy 
permits a substantive reference, an employer can give job-related, documented, truthful 
information about a former employee to a prospective employer – even if it’s negative 
information. 
 
The key is to be consistent when responding to reference requests.  Deviating from the 
policy and providing substantive references for some employees but not others, arguably 
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creates exposure to claims of discrimination or retaliation.  It is advisable to make sure 
that reference requests are made by a prospective employer.  Often a former employee 
will pretend to be an employer or have a friend do so, just to determine what kind of 
reference will be given.  It is permissible to ask the party requesting the reference to fax 
over a written request, on company letterhead, with a release of liability from the former 
employee attached. 
 
If employers do provide references, they may, in rare situations, have a duty to warn a 
prospective employer about a dangerous employee, and they may be liable for “negligent 
referral” if they do not.  Some courts have held that if any positive information is given 
about an employee, there is also an obligation to reveal that the individual may be 
dangerous.  This rule could apply if the employee engaged in harassment, fighting, 
violence or other threatening behavior in the workplace. 
 


CASE IN POINT:  In one case, an insurance company employee engaged in bizarre and 
threatening behavior at work and was found carrying a gun in his briefcase.  The 
company terminated him.  Despite a policy not to write recommendation letters for 
former employees, the company wrote this employee a recommendation letter stating he 
had voluntarily resigned because of a restructuring.  The company failed to mention any 
of his threatening activities.  Relying on the letter, another insurance company hired him, 
and after that second company fired him, he shot five supervisors, killing three of them.  
Their families sued the first company for negligently failing to disclose all of the facts. 
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CONCLUSION 
 
Unfortunately, when it comes to crafting an employee handbook, there is no “one-size-
fits-all” prototype.  Every handbook should be customized to reflect the organization’s 
culture, mission, and special workplace rules. 
 
Creating and updating an employee handbook can be a daunting task, but when it is done 
well, the benefits far outweigh the costs. 
 
Employees depend upon a policy manual to provide vital information about the company, 
their responsibilities, and the nuts and bolts of daily workplace life.  A thoughtful and 
well-written manual makes a significant statement to employees about their value to the 
company, as well as management’s expectations of them. 
 
Employers, too, derive many benefits from clear and consistently applied policies, 
because they help to demonstrate fairness in the workplace, and because they often serve 
as the key to a legal defense.   
 
A good policy manual will change with the times and with new legal developments, 
allowing the company to evolve to meet new challenges and try new techniques.   
 
Finally, clear policies help minimize the time and energy taken up with confusion and 
misunderstandings.  That energy can be channeled into developing and maintaining a 
more enjoyable and productive workplace. 
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levels. This is an all-in-one-place, concise summary of laws
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BOLI is committed to helping Oregon’s businesses and
employers stay strong and successful. Our primary goal
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each year, and produce a high-quality, two-day law conference each December.


I hope you find this book to be a helpful tool for understanding and complying with
state and federal employment laws. Any feedback you may have should be directed
to TA, and be sure to visit http://www.oregon.gov/boli/ta to learn more about the
resources and services that TA has to offer.


Please do not hesitate to contact our offices if you have questions or thoughts to
share.
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A WORD FROM BOLI TECHNICAL ASSISTANCE …


Thank you for purchasing this book! Proceeds from the sale of this handbook
support the Technical Assistance for Employers Program (TA), a self-supporting
program that receives little taxpayer funding.


As an independent unit within the Bureau of Labor and Industries, TA is dedicated to
providing the resources, information and training employers need to comply with
state and federal labor and employment laws.


TA offers a number of free and low-cost resources for Oregon employers, including
fact sheets, employer advice columns, required workplace posters, and personal
assistance by telephone and email. Our informative and practical handbook series is
currently available for purchase through our website and includes topics like:


 Civil Rights Laws;
 Family and Medical Leave Laws in Oregon;
 Recent Changes in Labor and Employment Laws (for 2010-2011); and
 Employee Classification & Wage and Hour Exemptions


Revisions to our popular handbooks on Policy Writing Guidelines and Documentation
Discipline and Discharge are also underway and should be available soon!


You can access the seminar descriptions, schedules and registration information for
all of our public training sessions online, as well as information about arranging an
on-site, customized seminar for your staff.


To contact us, feel free to visit our website at http://www.oregon.gov/BOLI/TA or
call our Employer Assistance line at 971-673-0824.


Technical Assistance for Employers
Bureau of Labor and Industries
800 NE Oregon Street, Suite 1045
Portland, OR 97232
971-673-0824


www.oregon.gov/BOLI/TA
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CONTACTING BOLI
The mission of the Bureau of Labor and Industries is to protect employment rights,
advance employment opportunities, and protect access to housing and public
accommodations free from discrimination.


The four principal duties of the Bureau of Labor and Industries (BOLI) are to:
(1) Protect the rights of workers and citizens to equal, non-discriminatory


treatment through the enforcement of anti-discrimination laws that apply to
workplaces, housing and public accommodations;


(2) Encourage and enforce compliance with state laws relating to wages, hours,
terms and conditions of employment;


(3) Educate and train employers to understand and comply with both wage and
hour and civil rights law; and


(4) Promote the development of a highly skilled, competitive workforce in
Oregon through the apprenticeship program and through partnerships with
government, labor, business, and educational institutions.


If you have questions or concerns regarding any of these areas, please feel free to
contact us!


OFFICE ADDRESS PHONE


PORTLAND
800 NE Oregon St., Suite 1045


Portland 97232


971-673-0761
Ore. TTY Relay: 711-


Fax: 971-673-0762
BEND


Apprenticeship Division
ONLY


1645 NE Forbes Rd, Suite 106
Bend, OR 97701


541-322-2435


EUGENE
1400 Executive Pkwy


Suite 200
Eugene, OR 97401


541-686-7623


MEDFORD
Apprenticeship Division


ONLY


119 N Oakdale Ave
Medford, OR 97501


541-776-6270


PENDLETON
Civil Rights Division


ONLY


1327 SE 3rd St
Pendleton, OR 97801


541-276-7884


SALEM
3865 Wolverine Ave NE


Building E, Suite 1
Salem, OR 97305-1268


503-378-3292


www.oregon.gov/BOLI
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HOW TO USE THIS HANDBOOK
TA has produced this handbook as a general summary and teaching guide in order to
help employers understand the basic requirements of Oregon’s wage and hour laws
and to avoid potential liability for violations. Please keep in mind, however, that this
handbook is not intended as legal advice regarding any particular situation. Those
seeking legal advice should contact an attorney.


The tabbed sections of this handbook address each of the major topics of Oregon’s
wage and hour laws. Specific information on a given topic may also be found by way
of the table of contents or the subject matter index.


Several sections of this handbook contain answers to commonly asked questions, best
practice tips and legislative updates to further illustrate the application of wage and
hour law.


Significant differences between federal and state wage and hour laws are highlighted,
and citations to the text of the relevant statutes, rules and regulations are provided for
ease of reference. All the statutes and regulations referred to in this handbook can
easily be accessed by way of the internet. Links to the full text of the laws and
administrative rules enforced by BOLI are available on our website at:
http://www.oregon.gov/BOLI. Federal statutes (specifically, the Fair Labor
Standards Act) and implementing regulations are also available on the internet at the
U.S. Department of Labor’s website, www.dol.gov.


Employers should be aware that additional requirements (beyond the scope of this
handbook) also apply to specific types of employers, including farm and forest labor
contractors, construction contractors on public works projects, and private
employment agencies. Employers are encouraged to contact TA for further
information on any of these topics.


WAGE AND HOUR LAW
Wage and hour laws regulate a variety of aspects of employment relationships and
include requirements on items like minimum wage, overtime, wage payment and
recordkeeping requirements as well as basic working conditions such as rest and meal
period requirements.


INTER-RELATIONSHIP OF STATE AND FEDERAL LAW


Oregon employers should be aware that most employment relationships are subject to
regulation under both state and federal wage and hour laws. Although often similar,
the provisions of state and federal law are not identical. Where one or the other
provides a higher standard on similar matters such as the minimum wage or overtime,
the standard that is most advantageous to the employee will apply.
OAR 839-020-0115(3).
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FEDERAL WAGE AND HOUR LAW


Federal wage and hour law is set out by the Fair Labor Standards Act (“FLSA”) and
codified as 29 U.S.C. § 201, et seq. Regulations implementing the FLSA are found in
the Code of Federal Regulations (“C.F.R.”) at Title 29 - Labor, Chapter V, Wage and
Hour Division, Department of Labor.


FEDERAL COVERAGE


Not all employment relationships are subject to federal law, but employers should be
aware that there are two ways in which federal coverage can be established, enterprise
coverage and individual coverage. The FLSA applies to all employees of certain
enterprises. These enterprises are:


1. those with annual gross volume of sales made or business done is $500,000 or
more; or


2. those which are engaged in the operation of a hospital, an institution primarily
engaged in the care of those who are physically or mentally ill or disabled or
aged, and who reside on the premises, a school for children who are mentally
or physically disabled or gifted, a preschool, an elementary or secondary
school, or an institution of higher education (whether operated for profit or not
for profit); or


3. those which are an activity of a public agency.


The FLSA may also apply to individual employees of an enterprise even if the
enterprise itself is not covered. In addition to occupations specifically named in the
FLSA (such as certain domestic employment), the FLSA applies to any employees
who are themselves engaged in interstate commerce, the production of goods for
interstate commerce, or a closely-related process or occupation directly essential to
production of goods for interstate commerce.


The definition of interstate commerce is construed very broadly. For example,
employees engaged in interstate commerce include those who: work in
communications or transportation; regularly use the mail, telephone, computer e-mail
system and/or facsimile machine to communicate with persons in another state; make
deposits in banks; use an electronic device which authorizes a credit card purchase;
keep records of interstate transactions; handle, ship, or receive goods moving in
interstate commerce; regularly cross state lines in the course of employment; or work
for independent employers who contract to do clerical, custodial, maintenance, or
other work for firms engaged in interstate commerce or the production of goods for
interstate commerce. 29 C. F. R. § 779.103 et seq.


Q. Is there an easy way to know if my business is subject to federal (FLSA)
regulation?


A. The flow chart on the following page may help. Alternatively, you could visit the
U.S. Department of Labor (USDOL) website at www.dol.gov. You may also contact
USDOL directly at 503-326-3057.
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Does the FLSA
apply?


Is the enterprise an
activity of a public


agency?


Does the employing enterprise
operate a hospital, a residential
institution for the mentally or


physically ill or a school?


Does the employing
enterprise gross at least


$500,000 annually?


Do individual employees
engage in interstate


commerce?


FLSA does NOT
apply.


FLSA applies to
employees engaged


in interstate
commerce ONLY.


FLSA applies to
ALL employees.


Yes


Yes


Yes


Yes


No


No


No


No
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FEDERAL WAGE AND HOUR LAW ENFORCEMENT


The Wage and Hour Division of the United States Department of Labor (USDOL) is
charged with enforcement of the FLSA. To enforce the federal minimum wage and
overtime laws, the USDOL has statutory authority to inspect records and require two
years back payment of unpaid wages. If a violation is found to be “willful,” the
division may go back a third year and require additional payment of unpaid minimum
wages and/or overtime. If a lawsuit results from a dispute with an employer,
liquidated damages (twice the amount of unpaid wages) may be sought as well.


OREGON WAGE AND HOUR LAW


All Oregon employers are subject to state wage and hour laws, including those who
are also covered by federal law. Employees of the federal government are the only
exception to this rule, as they are NOT subject to Oregon’s wage and hour laws.
ORS 652.310(1)(a) and 653.020(4).


The full text of Oregon’s wage and hour laws is found within the Oregon Revised
Statutes (“ORS”), chapters 652 and 653. These two chapters are commonly referred
to as Oregon’s Wage Collection Law and Oregon’s Minimum Wage and Overtime
Law, though each chapter contains provisions that extend beyond those general
descriptions. Child labor laws and working conditions requirements, for example,
can be found in Oregon’s Minimum Wage and Overtime Law, and daily overtime
requirements for manufacturing establishments actually appear in Oregon’s Wage
Collection Law.


The Oregon Administrative Rules (“OAR”) that interpret and implement these
statutes are found at OAR chapter 839, divisions 001, 020, and 021. Both statutes
and rules can be accessed online through TA’s website at www.oregon.gov/BOLI/TA
under the headings “Oregon Revised Statutes” and “Administrative Rules.”


OREGON WAGE AND HOUR LAW ENFORCEMENT


The Commissioner of the Oregon Bureau of Labor and Industries is charged with
enforcing laws and adopting administrative rules regarding Oregon’s minimum wage
and overtime requirements, working conditions, child labor, and wage collection.
Those enforcement duties are carried out by the Bureau’s Wage and Hour Division.


Oregon’s Wage Collection Law, set out in ORS Chapter 652, authorizes the
Commissioner to investigate and attempt equitable settlement of wage claims that
have been made by any employees who have worked in Oregon. The Commissioner
has the authority to initiate and conduct contested case hearings or file lawsuits
against employers or other responsible parties to recover unpaid wages, penalty
wages, civil penalties, court costs, and attorney fees. ORS 652.330, 652.332.


The Commissioner may assess civil penalties for willful violations of many rules and
statutes enforced by the Wage and Hour Division. Examples include, but are not
limited to, willful violations of minimum wage and final pay requirements, failure to
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keep required records, failure to post the minimum wage poster, and violations of
various rules relating to working conditions. ORS 653.256, OAR 839-020-1010.


The Commissioner has the authority to file a complaint in criminal court for any
violation of any law providing for the payment of wages which bears a criminal
penalty. ORS 652.330.


The Commissioner also has statutory authority to require an employer who has
demonstrated an inability to meet payroll obligations to post a bond in an amount
sufficient to pay wages for a period of time up to six months. The Commissioner
may also seek to enjoin such an employer from doing business in Oregon until a
sufficient bond is provided. ORS 652.125; 652.340.


Other responsibilities of the Commissioner include negotiating reciprocal agreements
with other states for the purpose of enforcing wage claims, acting as secretary and
executive officer of the Wage and Hour Commission (see paragraph below), and
approving special contracts between employers and employees relating to the
payment of wages. ORS 652.360, 652.425 and 653.515.


Child Labor Law


The Wage and Hour Commission, comprised of three persons appointed by the
governor, administers, executes and carries out the provisions of the child labor laws.
The Commission is empowered by statute to adopt rules regulating the employment
of minors. ORS 653.520 and 653.525. The Commission investigates compliance with
its rules and conducts studies to evaluate existing rules and to identify those that need
to be changed. ORS 653.305, 653.535, 653.540.


The Commissioner of the Bureau of Labor and Industries may impose civil penalties
for violations of child labor rules or the orders of the Wage and Hour Commission.
For more information, see the Employment of Minors section of this handbook.


Wage Security Fund


Oregon’s Wage Security Fund (WSF), established by the Oregon Legislature and
administered by the Bureau of Labor and Industries, protects Oregon workers from
wage loss when a plant or company closes and is without sufficient assets to pay the
final wages earned by its employees. Qualified claimants may be paid from the fund
for the amount they earned during the 60 days preceding the closure date of the
business or the claimant’s last day of employment, up to a maximum of $4,000. The
WSF pays amounts equal to unpaid wages only and does not cover vacation, sick
leave or other fringe benefits. Likewise the WSF does not pay damages, civil
penalties or interest. ORS 652.409 to 652.414.


Money for the WSF comes from a diversion of .03 of one percent of the employment
tax collected during the second calendar quarter of every odd numbered year. The
diverted funds go directly to the Wage Security Fund and not to the Employment
Trust Fund.
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The Bureau has paid over $18 million from the WSF to over 17,000 displaced Oregon
workers since the WSF was established in 1985.


The Bureau may commence an appropriate action, suit or proceeding to recover
amounts paid from the WSF from the employer, or other persons or property liable
for the unpaid wages. In addition to any amounts paid, the Bureau is also entitled to
recover reasonable attorney fees and a penalty of 25% of the amounts paid or $200,
whichever is greater. ORS 652.414.


Among the “other persons” liable for the amounts paid from the WSF are (1) any
successor to the business of the former employer, or (2) any lessee or purchaser of
any of the former employer’s business property for the continuance of the same
business. ORS 652.310(1).


COMMONLY ASKED QUESTIONS – Successor Employers


Q. How would BOLI decide whether my business is a “successor”?


A. BOLI’s determination as to whether you are responsible for unpaid wages owed by
a previous owner or operator of a business depends on whether you operate
essentially the same business (as either a “successor” or as someone who
purchases/leases business property in order to continue operation of the same
business). The Bureau uses a six-part test to establish whether the current business is
essentially the same as the previous business:


1. The name or identity of the business;
2. Its location;
3. The lapse of time between the previous operation and the new operation;
4. Whether the same or substantially the same work force employed;
5. Whether the same product is manufactured or the same service is offered; and,
6. Whether the same machinery, equipment, or methods of production are used.


Keep in mind that not every element needs to be present for an employer to be a
successor; the facts of each circumstance are considered together.


NOTE: In a case before the Oregon Court of Appeals, it was held that the definition
of an employer in Oregon’s Wage Collection Law at ORS 652.310(1) (which
includes a “successor”) would not permit a claim against a successor employer,
unless the claim was before BOLI. See Stout v. Citicorp Industrial Credit, Inc., 102
Or App 637, 796 P2d 373 (1990).







Wage & Hour Laws


7


THE EMPLOYMENT RELATIONSHIP
Wage and hour laws apply exclusively to employment relationships. Under both state
and federal law, the term “employ” is broadly defined and includes to “suffer or
permit” another to perform work. ORS 653.010(2); 29 U.S.C. § 203(g).


Oregon law further defines an “employer” as one who “employs” or “engages the
personal services” of an employee. ORS 652.310(1); 653.010(3). Not all individuals
who provide personal services, however, are considered “employees.” Copartners of
an employer, for example, are excluded from definition of an employee. ORS
652.310(2). In addition to copartners of the employer, there are three specific types
of workers that also are NOT considered to be employees. The obligations and
protections of wage and hour laws employment laws do not apply to:


1. Independent contractors,
2. Volunteers, and
3. Student interns and trainees.


INDEPENDENT CONTRACTORS


Like copartners, independent contractors are excluded from the definition of an
employee. ORS 652.310(2). Unfortunately, businesses and workers too often fail to
realize that under Oregon law, there are specific legal criteria which distinguish an
“employee” from a bona fide “independent contractor.” In fact, a number of
considerations commonly relied upon to identify an independent contractor are not
determinative in deciding whether a worker is an independent contractor:


 Payment off the books or “under the table,”
 Casual or short term assignments,
 A contract in which the worker is assigned the label of “independent


contractor,”
 Payment to the worker is reported by way of a Form 1099 rather than a Form


W2, and
 The worker submits an invoice to the business for payment.


In general, a person who provides services for remuneration (pay) will be considered
an employee - unless that worker also meets the specific criteria required of an
independent contractor. Both the courts and regulatory agencies (including BOLI)
apply specific legal criteria to the facts of each case to determine:


1. Whether the worker in question is free from direction and control; and with
the potential exception of the Workers’ Compensation Division,


2. Whether the worker is, as a matter of economic reality, independent of the
business to which services are being provided, (i.e., whether the worker is in
business for himself or herself).
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A number of state agencies (notably, the Department of Revenue, the Oregon
Employment Department, and the Construction and Landscape Contractors Boards)
use a statutory test (found at ORS 670.600) to address these questions. Owing to
established legal precedent, BOLI has followed the federal courts in adopting the
“economic reality” test to determine whether a worker is an employee or an
independent contractor.


The “economic reality” test weighs five factors (listed below) to gauge the degree to
which a worker is economically dependent upon an alleged employer in his or her
ability to perform the work.


1. The degree of control exercised by the alleged employer;


2. The extent of the relative investments of the worker and the alleged employer;


3. The degree to which the worker’s opportunity for profit and loss is determined
by the alleged employer;


4. The skill and initiative required in performing the job; and


5. The permanency of the relationship.


Bottom line: If under these criteria a worker is deemed dependent upon the alleged
employer in order to be able to provide services, he or she will most likely be
classified as an employee.


Specific information and guidance on making independent contractor classification
determinations is available online at www.oregon.gov/ic, or you may wish to
purchase a copy of Technical Assistance’s comprehensive worker classification
handbook. From our webpage at www.oregon.gov/boli/ta, click “Publications” and
scroll down to Employee Classification & Wage and Hour Exemptions; a Handbook
for Oregon Employers.


VOLUNTEERS


Under Oregon’s minimum wage and overtime law, the definition of “employ” at
ORS 653.010(2) excludes “voluntary or donated services performed for no
compensation or without expectation or contemplation of compensation as the
adequate consideration for the services performed for a public employer, or a
religious, charitable, educational, public service or similar nonprofit corporation,
organization or institution for community service, religious or humanitarian reasons.”


Therefore, a bona fide volunteer need not be paid minimum wage or overtime wages
so long as the work performed is:


1. For no compensation or without expectation of compensation as the adequate
consideration for the services performed;







Wage & Hour Laws


9


2. For community service, religious, or humanitarian reasons; and
3. For a public employer or a religious, charitable, educational, public service or


similar nonprofit corporation or organization for community service.


Generally, private or for-profit businesses may not accept the services of volunteers
as they do not meet the third criterion listed above. Under OAR 839-020-0046(3),
time spent in work for public or charitable purposes at the employer’s request, or
under its direction and control, or while the employee is required to be on the
premises, is compensable work time. Time spent voluntarily in such activities is not
compensable work time when it takes place outside of the employee’s normal
working hours and the duties performed are not the same as those performed in the
course of the employee’s regular employment. ORS 653.010(2); OAR 839-020-
0046(3).


Public agencies may use volunteers when the work is being performed voluntarily
and is humanitarian or civic in nature, and the volunteer does not expect to be paid.
Employees of a public agency may not volunteer to do the same work that they
normally do in their paid positions. 29 U.S.C. § 203(e)(4)(B). Volunteers may be
paid a stipend for expenses as long as the payment is not consideration for work
performed.


STUDENT INTERNS AND TRAINEES


Apart from independent contractors and volunteers, the Supreme Court has held that
individuals who work for their own advantage on the premises of another without any
express or implied compensation agreement are not necessarily employees. The
USDOL has clarified that student interns and participants in pre-employment training
programs need not be considered employees provided the following criteria are
continuously met:


1. The training, even though it includes actual operation of the facilities of the
employer, is similar to that which would be given in a vocational school;


2. The training is for the benefit of the trainees or students;


3. The trainees or students do not displace regular employees, but work under
close supervision;


4. The employer that provides the training receives no immediate advantage from
the activities of the trainees or students and, on occasion, the employer’s
operations may even be impeded;


5. The trainees or students are not necessarily entitled to a job at the conclusion of
the training period; and


6. The employer and the trainees or students understand that the trainees or
students are not entitled to wages for the time spent in training.
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BOLI applies these same criteria in determining whether someone is a “trainee“ under
Oregon’s minimum wage, overtime and wage collection laws. It is important to note,
however, that the determination as to whether a student intern or trainee is an
employee will depend on all the circumstances surrounding their work activities.
While the courts have generally confirmed that DOL’s criteria are relevant, they have
not always applied the criteria consistently. In some cases, the courts have found that
not all the criteria need be met (e.g., no promise of employment present) or that the
focus of the test ought to be weighted toward determining who received the primary
benefit of the training. What is clear is that labeling the relationship an “unpaid
internship” or “work based training program” has no bearing on whether the work
performed is subject to wage and hour law.
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School-to-Work Programs …


DOL has provided specific guidance on the elements of work based learning
programs, including work experience and “school-to-work” programs under the
School-to-Work Opportunities Act of 1994 (STW).


A learning experience at an employer’s work site that includes all of the following
elements is consistent with a learning experience under the STW:


1. A planned program of job training and work experience for the student,
appropriate to the student’s abilities, which includes training related to pre-
employment and employment skills to be mastered at progressively higher
levels that are coordinated with learning in the school-based learning
component and lead to the awarding of a skill certificate;


2. The learning experience encompasses a sequence of activities that build upon
one another, that increase in complexity and promote mastery of basic skills;


3. The learning experience has been structured to expose the student to all
aspects of an industry and promotes the development of broad, transferable
skills; and,


4. The learning experience provides for real or simulated tasks or assignments
which push students to develop higher-order critical thinking and problem-
solving skills.


A student enrolled in such programs would not be considered an employee under
wage and hour laws provided he or she met the following criteria:


1. The student receives ongoing instruction at the employer’s worksite and
receives close on-site supervision throughout the learning experience, with the
result that any productive work that the student would perform would be
offset by the burden to the employer from the training and supervision
provided; and


2. The placement of the student at a worksite during the learning experience does
not result in the displacement of any regular employee -- i.e., the presence of
the student at the worksite may not result in an employee being laid off, may
not result in the employer not hiring an employee it would otherwise hire, and
may not result in an employee working fewer hours than he or she would
otherwise work; and


3. The student is not entitled to a job at the completion of the learning experience
-- but this does not mean that employers are to be discouraged from offering
employment to students who might successfully complete the training; and


4. The employer, student, and parent or guardian understand that the student is
not entitled to wages or other compensation for the time spent in the learning
experience -- although the student may be paid a stipend for expenses such as
books or tools.
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Practice Points


Keep in mind that students may be considered employees and subject to both state
and federal wage and hour laws if, among other things:


1. They provide essential services to the employer; or


2. They are working in a position where someone is normally paid; or


3. There is a history of paying someone to do the same or similar work; or


4. Other people are currently paid for the same or similar work.


Be sure to closely monitor the activities performed by student interns or trainees
within your operation, and make sure the emphasis stays on providing a transferable,
educational experience.


COMMONLY ASKED QUESTIONS – Stipends


Q: Our firm has traditionally offered a small stipend to student interns. Would
that create an employment relationship?


A: A stipend is generally considered a modest amount provided to students or
volunteers to help defray the cost of expenses. Stipends are not compensation for
services rendered and should be distinguishable from compensation in that they may
not be tied to the quality or quantity of work performed.


SUMMARY ON EMPLOYMENT RELATIONSHIP


State and federal wage and hour laws share a broad definition of an “employee.”
Generally, anyone who is “suffered or permitted” to perform work is an employee
and as such, subject to wage and hour laws. However, workers who meet the criteria
described for an independent contractor, volunteer or bona fide student intern /
trainee are NOT employees, and they are NOT, therefore, subject to state or federal
wage and hour laws.
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WAGE COLLECTION LAW
Oregon’s wage collection law (ORS 652) has to do primarily with the payment of
wages to employees and the enforcement of wage claims in the event of a dispute or
an employer’s failure to pay wages due.


PAY PERIODS


Oregon law requires all employers to establish and maintain a regular payday at
which point employers are required to pay all wages due and owing to employees.
ORS 652.120.


The time prior to a payday may not extend beyond 35 days from either the
employee’s first day of work or the date of the employer’s previous regular payday.
An employer is free to establish a more frequent payday interval. ORS 652.120(1).


Under this requirement, employers may not withhold or delay paychecks as a
disciplinary measure. An employee who fails to submit time sheets on a timely basis,
for example, must still receive a paycheck on the regularly scheduled payday. An
employer does remain free to take other disciplinary measures.


UNDERPAYMENTS


When an employer has notice that an employee has not been paid all of the wages due
and owing on a particular payday (and there is no dispute about the amount actually
due) the employee must be paid the remaining unpaid wages.


If the unpaid wages are less than five percent of the gross wages that should have
been paid, the employer must pay the unpaid wages no later than the next regular
payday.


If the unpaid wages are five percent or more of the gross wages that should have
been paid, the employer must pay the employee the unpaid portion of wages due
within three business days of receiving notice of the underpayment. A business day
does not include Saturday, Sunday or holidays. ORS 652.120(5).


METHODS OF PAYMENT


Payment of wages must be made in cash or by a negotiable instrument. The statute
defines a negotiable instrument as one which is payable on demand without fee or
discount at a bank or other place of business in the county where it was issued.
ORS 652.110.
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UPDATE: Effective January 1, 2012, HB 2039 (2011) has amended Oregon’s wage
collection law, authorizing BOLI to assess additional civil penalties against an
employer for issuing a check for wages with insufficient funds. The civil penalty is
payable to the employee in the amount of $100 or triple the amount of the dishonored
check, whichever is greater. The total civil penalty may not exceed $500 more than
the amount of the check.


DIRECT DEPOSIT AND DEBIT CARDS


Oregon law allows employers to pay wages by direct deposit, automated teller
machine card, payroll card, or other means of electronic transfer as long as the
employee voluntarily agrees. The employee must be able to make an initial
withdrawal of the entire amount without cost or be able to choose another means of
receiving wages which does not involve any cost to the employee. ORS 652.110


The agreement regarding the means of payment need not be made in writing but must
be made in the language the employer principally uses to communicate with the
employee. The employer may want to document the employee’s verbal consent prior
to instituting a particular means of payment. ORS 652.110(5)


Employers who use the direct deposit, automated teller machine card, or payroll card
method of paying wages must still provide an itemized statement of earnings and any
deductions/withholdings made. See the section on Itemized Statements below.
Regardless of the method, payment of final paychecks must meet the deadlines
applicable to the wage payments and wage payments on termination of employment.
ORS 652.140(4).


ITEMIZED STATEMENTS


All Oregon employers are required to provide an itemized statement of any amounts
withheld or deducted from any payment made to an employee. The statement must
be furnished to the employee at the time of the payment and be sufficiently itemized
to show the amount and purpose of each deduction as well as the pay period to which
the payment corresponds.


Except for employees that are specifically exempted from Oregon’s minimum wage
law, the written itemized statement must also include:


(a) The total gross payment being made;


(b) The amount and a brief description of each and every deduction from the
gross payment;


(c) The total number of hours worked during the time covered by the gross
payment;
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(d) The rate of pay;


(e) If multiple rates of pay are paid, the total number of hours worked at each rate
of pay;


(f) If the worker is paid on a piece rate, the number of pieces done and the rate of
pay per piece done;


(g) The net amount paid after any deductions;


(h) The employer’s name, address and telephone number;


(i) The pay period for which the payment is made.


When a compensation payment is a draw or advance against future earnings, and no
deductions are being made from the payment, the written itemized statement must
include the information required in items (a), (h) and (i). In addition, the employee
must be provided with a statement containing all of the information listed above on
the employee’s next regular payday, even if the employee is not entitled to payment
of any additional wages at that time. OAR 839-020-0012(1).


Under ORS 84.001 to 84.061, the itemized statement may be provided in an
electronic format if:


(a) The employee agrees; and


(b) The employee has the ability to print or store the electronic itemized statement
at the time of receipt.


ORS 84.022; ORS 165.002; OAR 839-020-0012(3).


Pay Statements for Exempt Employees


Specific employees are exempted from Oregon’s minimum wage requirements. For
these employees, an employer merely needs to provide an itemized statement with
each paycheck of any deductions taken from wages and which shows the amount and
purpose of each deduction. The statement may be a part of the paycheck, attached to
it, or a separate statement. ORS 652.610(1) and (2).


For information on which employees are exempt from Oregon’s minimum wage
requirements and supporting administrative rules, see the section below on
Exemptions from Minimum Wage and Overtime Requirements and “White Collar”
Exemptions or refer to a copy of Technical Assistance’s comprehensive handbook on
worker classification. From our webpage at www.oregon.gov/boli/ta, click
“Publications” and scroll down to Employee Classification & Wage and Hour
Exemptions, a Handbook for Oregon Employers.
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Pay Statements for Agricultural Employees


Workers who harvest perishable farm crops must be given a written statement each
time they are paid that shows the total wages being paid and each deduction made.
ORS 652.640.


Pay Statements for Piece Work in Forest Product Industries
Employees


Employers who are engaged in logging, securing timber or other forest products, or
manufacturing sawlogs or other timber into lumber and pay employees on a piece
work scale or quantity work basis must give those employees a statement that shows
their production at least once a month. ORS 652.130.


Yearly Statement of Earnings Required


Upon request of any employee or former employee, an employer having five or more
workers during any calendar month must furnish a statement of total earnings for the
preceding calendar year. The statement must be furnished no later than March 10 and
within five days of the employee’s request. ORS 652.620.


Exceptions


Oregon law requiring payroll statements and itemized statements of payroll
deductions applies to all employers in the state of Oregon except the federal
government, its agencies, and Indian tribes. ORS 652.610 and 652.620.


DEDUCTIONS FROM WAGES


Employers are prohibited by Oregon law from deducting, withholding or otherwise
diverting any portion of an employee’s wages unless:


 The employer is required to do so by law (examples: state and federal taxes,
social security, or a garnishment order);


 The deductions are authorized in writing by the employee, are for the
employee’s benefit, and are recorded in the employer’s books (examples:
group health insurance premium contributions or cash loans made to
employees for their own benefit);


 The employee has voluntarily signed an authorization for a deduction for any
other item, provided that the ultimate recipient of the money withheld is not
the employer, and that such deduction is recorded in the employer’s books
(example: union dues);
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A deduction may be made from the payment of final wages upon termination of
employment for the repayment of a loan provided:


 The deduction is authorized pursuant to a voluntarily signed written
agreement from the employee;


 The loan was paid to the employee in cash or other medium permitted by ORS
652.110;


 The loan was made solely for the employee’s benefit and was not used, either
directly or indirectly, for any purpose required by the employer or connected
with the employee’s employment with the employer;


 The amount of the deduction at termination of employment does not exceed
the amount permitted to be garnished under ORS 18.385; and


 The deduction is recorded in the employer’s books.


ORS 652.610(3).


Deductions may NOT be made from the wages of employees for items required by
the employer, including the following items:


 Uniforms, tools, and transportation that are required to do the job (or “draws“
for the purchase of such items);


 Deposits for equipment, shortages, breakages, losses, or theft; or


 Meals and lodging, if they are required by the employer.


An employee may be required to pay for these items (so long as a deduction is not
made from the employee’s wages) if the amount paid by the employee does not have
the effect of reducing the employee’s earnings below the applicable wage rate (i.e.,
state minimum wage, federal minimum wage, Service Contract Act, or Migrant and
Seasonal Agricultural Worker Protection Act wage rate) for all hours worked and the
requirement to pay for such items is disclosed in advance to the employee.


Payroll deductions may be made for items such as raingear, gloves and hats, meals
and lodging only if they are not required, are for the private benefit of the employee,
and are authorized in writing by the employee and recorded in the employer’s books.


Employers may deduct the fair market value meals, lodging or other such facilities
from the minimum wage so long as they are provided for the private benefit of the
employee (not required by the employer), are authorized by the employee and
recorded in the employer’s books. More specifically, lodging or other facilities or
services are considered to be required by the employer when:
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1. Their acceptance is a condition of employment;


2. The expense is incurred by an employee who must travel away from his or her
home on the employer’s business;


3. Acceptance of the item is involuntary or coerced; or


4. The provision of the item is necessary in order for the employer to maintain an
adequate work force at the times and locations needed by the employer.
OAR 839-020-0025.


The employer is responsible to keep and maintain records establishing the fair market
value of these items if authorized as deductions. ORS 653.035; OAR 839-020-
0004(17) and -0082.


Deductions for Garnishments


Although not part of wage and hour law, the laws governing the garnishment of
wages owed to an employee do have an impact on permissible deductions.


When a creditor or “garnishor” issues a proper writ of garnishment, the employer,
also known as the “garnishee” must prepare a response within seven calendar days
and process the garnishment. The employer is required to withhold wages of the
employee, or “debtor”, for a period of 90 days from receipt of the writ, unless earlier
satisfied or released, and must pay the withheld amounts to the garnishor every time
wages are paid to the employee, with the final payment made when the garnishee next
pays wages to the employee after the writ expires. ORS 18.735. If the garnishee fails
to deliver payment, underreports property of the employee held by the garnishee or
fails to respond to the writ, the employer may be liable to the garnishor for the
amounts that were required to be withheld plus the creditor’s costs. ORS 18.775.


The law sets a limit on the amount of wages subject to a garnishment. The maximum
is generally 25% of the employee’s disposable earnings (net after taxes), so long as
the employee is left with at least $218 per week after the garnishment. ORS 18.385.
The same maximum applies to deductions from final wages for the repayment of a
loan. ORS 652.610(3)(f)(D).


UPDATE: The amount of the garnishment exemption (and therefore the limit on
deductions for the repayment of loans from final wages) was increased from $196 per
week to $218 per week, effective June 2, 2011, by the passage of HB 2682 (2011).


Employers should be aware that although it is an unlawful employment practice to
terminate an employee because of a garnishment or a support order, an employer may
charge the employee for the bookkeeping required in administering garnishments.
ORS 18.385(9); ORS 25.424(6)(a).
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Under ORS 18.736, an employer may charge a processing fee of $2 for each week or
portion of a week during which garnishment payments were made to the garnishor
(this amount increased from $1 effective January 1, 2010). The fee may not be
charged to the employee until after the last garnishment is made, and may not be
charged if to do so would take the employee below the garnishment limits of ORS
18.385.


Employers should also be aware that not all garnishments are subject to the
provisions described above. Garnishments for child support, spousal support, state
and federal taxes as well orders of the bankruptcy court are entitled to varying
degrees of priority over normal garnishments. Because of the complexities involved
in processing garnishments and the potential for garnishee liability, employers may
wish to enlist the help of a professional payroll service or contact an employment
attorney who is knowledgeable in the area of garnishments. For assistance in
responding to wage withholding orders for family support, employers should feel free
to contact the Child Support Division at the Oregon Department of Justice (800-850-
0228 or online at www.oregonchildsupport.gov).


Deductions for Benefits for Employees on OFLA Leave


Under the Oregon Family Leave Act (ORS 659.470 to 659.494), when an employer
pays the employee’s portion of the cost of providing health, disability, life or other
insurance coverage for an employee while that employee is on family leave, the
employer may recover such cost under the following circumstances:


1. Upon the employee’s return to work, the employer may deduct from the
employee’s pay the amount of the costs it paid, provided, however, that the
total amount deducted from any paycheck may not exceed 10% of the
employee’s gross wages earned in the pay period covered by the paycheck.


2. If an employee does not return to work, the employer may deduct all of the
costs it paid from amounts due and owing to the employee, provided,
however, that no deduction may be made if the employee fails to return to
work for the following reasons:


(a) The employee’s absence from work is caused by a continuation, recurrence
or onset of a serious health condition that would entitle the employee to
family leave; or


(b) The employee’s absence from work is caused by circumstances beyond the
control of the employee.


3. If an employee does not return to work the employer may seek to recover
amounts paid for insurance coverage on behalf of the employee by any other
legal means provided however, that no legal action may be initiated if the







Wage & Hour Laws


20


employee failed to return to work for the reasons set out in subsections (2)(a)
or (2)(b) of this rule.


4. The deduction provided for in this rule may be made with or without the
employee’s authorization. The employer shall notify the employee of the
deduction before the deduction is made.


OAR 839-001-0250.


Deductions for Benefits for Employees on Jury Duty


Current state laws prohibit employers from discharging or threatening to discharge,
intimidating or coercing employees who are summoned for jury service. Under HB
2828 (2011), effective January 1, 2012, employers of 10 or more employees will be
required to continue health, disability, life or other insurance coverage for an
employee who elects to have such coverages continue during times when the
employee serves or is scheduled to serve as a juror.


Employers will be able to recover the cost of continuing benefits by making
deductions for these amounts from the employee’s pay upon his or her return to work.
Deductions from the employee’s pay may continue until the amounts advanced have
been repaid so long as the amount deducted from any pay check does not exceed 10
percent of the employee’s gross pay for that pay period.


If an employee (for whom the employer has paid any portion of the cost of providing
insurance benefits) stops working for the employer before the cost of providing
benefits has been recovered, the employer may deduct the total remaining amount
from the any amounts owed to the employee, despite the limitations on deductions
from final wages described above.


Deductions for Overpayments


Oregon’s statute regarding deductions from wages, ORS 652.610, does not
specifically address the issue of making deductions to recover wage overpayments.
Deductions by employers that represent recouping wage overpayments have not
historically been viewed by the Bureau of Labor and Industries as unlawful
deductions from paychecks; however, at least one federal court ruling determined that
this practice constituted an unlawful deduction. Thus, payment plans that do not
involve deductions from an employee’s paycheck are the wisest option for an
employer seeking reimbursement of overpayments from an employee.


Deductions for Draws / Loans


A draw or advance is payment for wages earned within the same pay period that the
draw or advance is received. A loan is typically repaid though deductions from
wages earned in future pay periods. There is no legal requirement, however, for an
employer to provide “draws,” “advances” or “loans“ of any kind to employees.
Employers should address this matter in their employment policies if they intend to
provide draws or advances. If an employee is given a draw or advance, the employee
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must still be provided with a complete itemized statement of earnings on the
employee’s next regular payday, even if the employee is not entitled to payment of
any further wages at that time. (See the section on Itemized Statements above).


Forwarding Amounts Deducted from Wages


Whenever the employer makes a legal deduction from an employee’s wages, the
deduction must be paid over to the appropriate recipient in accordance with the
criteria established by law or agreement. When there are no established criteria, the
employer must pay the deduction over to the appropriate recipient within seven days
from the date the wages were due to the employee.


Failure to pay over deductions in this time frame is an unlawful deduction from the
employee’s paycheck. ORS 652.610(4)


Deductions for Medical Care


Any deductions from wages for medical care made pursuant to a contract are
classified as trust funds and those funds must be kept in separate accounts, apart from
the employer’s assets. They may not be applied in any part to the cost of
compensation to employees for on-the-job injuries. They may not be used for the
employer’s benefit. Such funds must be paid promptly to the contractor of the
medical services as required by contract. ORS 652.710 to 652.720.


FINAL PAYCHECKS


Oregon’s wage collection law sets out specific requirements for the payment of final
wages in the event of a termination.


“Business Day“ Defined for Purpose of Final Paycheck Rules


For final paycheck purposes, the bureau defines a “business day” as Monday through
Friday, excluding state holidays, during the hours the employer conducts business
operations. OAR 839-001-0410.


When an Employee Quits Without Notice


When an employee quits without providing the employer with at least 48 hour notice,
excluding Saturdays, Sundays and holidays, the final paycheck is due and payable
within five business days after an employee quits, (again, excluding Saturdays,
Sundays and holidays), or at the next regularly scheduled payday, whichever occurs
first. ORS 652.140(2).


If an employee who is regularly required to submit time records to the employer quits
without at least 48 hours notice and fails to submit time records, the employer must
pay whatever amount of compensation the employer estimates is due to the employee
within five calendar days of the date the employee quits. If the employee
subsequently submits time records, the employer must pay any additional wages due
to the employee within five days of receiving the additional time records. Under
these circumstances, an employer is not liable for penalty wages even if additional
wages are actually due and owing, so long as the estimated wages were paid within
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five days of the employee’s last day of employment and any additional wages due
were paid within five days of receiving the additional time records. ORS 652.140;
ORS 652.140(2)(c).


When an Employee Has Given Notice


When an employee gives at least 48 hours of notice (excluding Saturdays, Sundays
and holidays) the final paycheck is due on the final day worked. If the final day
worked falls on a Saturday, Sunday or holiday, the paycheck is due no later than the
end of the next business day. ORS 652.140(2) and (3).


When an Employer Terminates Employee or Termination Is by
Mutual Agreement


When an employer terminates an employee or the termination is by mutual
agreement, the final paycheck must be paid no later than the end of the first business
day after the termination. ORS 652.140(1).


Final Pay for State or County Fair Employees


If the employment of a state or county fair employee ends on a Saturday, Sunday or
holiday, the paycheck is due no later than the end of the second business day after
termination. ORS 652.140(3).


Final Pay for Seasonal Farmworkers


All wages are due immediately when the employment of a seasonal farmworker
terminates. However, if a seasonal farmworker quits with less than 48 hours notice,
all wages are due within 48 hours or on the next regular payday, whichever occurs
first. ORS 652.145.


Final Pay Affecting Commissions for Employees of Motor Vehicle
and Farm Implement Businesses


A commission owed to an employee by a business that primarily sells motor vehicles
or farm implements is not due until all of the terms and conditions of the agreement
between the employer and employee concerning the method of payment of
commissions are fulfilled. If there is no agreement, commissions are due in
accordance with the final paycheck statute. ORS 652.150(3)(a).


Final Paycheck Exception for Collective Bargaining Agreements


If a union agreement provides for payment of wages upon termination, the final pay
provisions of the law do not apply. ORS 652.140(5).


Layoffs and Strikes


If an employee is laid off but will return to work within 35 days, the final paycheck
may be paid on the next regular payday. The layoff is considered a termination if
there is no reasonable expectation that an employee will return to work or the time off
will exceed 35 days. OAR 839-001-0430.
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Wages owed to striking employees are due on the next regular payday or 30 days
after the strike begins, whichever occurs first. ORS 652.170.


Final Paycheck of Deceased Employee


When an employee dies, all unpaid wages earned and unpaid up to $10,000 must be
paid to the surviving spouse, or, if there is no surviving spouse, to the employee’s
dependent children as if the wages had been earned by the surviving spouse or
dependent children. ORS 652.190.


Terminations Resulting From the Sale of a Business


When an employee is terminated as a result of the sale of a business, the employer
who sells the business is not required to cash out accrued leave benefits as long as the
purchaser continues to employ the employee and the employee receives full credit for
accrued but unused leave. ORS 652.140(6).


Unconditional Final Payment


If a dispute arises regarding the amount of final wages due an employee, the
employer must pay the amount the employer agrees is due without setting any
conditions upon the payment. The employee, in turn, retains the right to pursue any
balance the employee alleges is due by filing an action in court, a claim with the
Bureau of Labor and Industries, USDOL, or through a union grievance procedure (if
applicable). ORS 652.160.


Mailing / Depositing Final Paychecks


If requested by the employee, an employer must mail the final paycheck to any
address designated by the departing employee.


Likewise, an employer and an employee may agree to have final wages deposited
without discount to an Oregon account designated by the employee. OAR 839-001-
0450(1).


Unless the departing employee requests mailing or deposit of his or her final wages,
employers are not required to mail final wages.


Unclaimed Checks


If paychecks are unclaimed, employers are required to hold the wages for three years.
Any wages unclaimed after three years must be forwarded to the State of Oregon
Department of Lands. For more information, call 503-986-5200 or visit their website
at www.oregon.gov/DSL.


Penalty Wages for Withholding Final Paycheck


Any employer who willfully fails to pay any wages of an employee whose
employment ceases is liable for additional wages for every day the employee remains
unpaid, up to a maximum of 30 days. The penalty for each day is calculated at eight
times the employee’s hourly rate. ORS 652.150.
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Penalty wages are limited to 100 percent of the amount of unpaid wages unless the
employee or a representative acting on the employee’s behalf gives the employer
written notice of the wages due and the employer fails to respond within 12 days of
receiving the notice. ORS 652.150(2). This limitation does not apply if:


1. The employer has violated the final pay provisions of ORS 652.140 or
ORS 652.145 one or more times in the year before the employee’s
employment ceased; or


2. The employer terminated one or more other employees on the same date that
the employment of the employee seeking penalty wages ceased.


An employer may avoid liability of penalty wages by proving a financial inability to
pay the wages at the time they accrued. ORS 652.150; OAR 839-001-0470.


Penalty provisions for Motor Vehicle and Farm Implement
Businesses


If there is a dispute between the employer and the employee regarding the amount of
commissions due and the amount of unpaid commission is subsequently found to be
less than 20 percent of the amount of unpaid commission claimed by the employee,
the employer’s penalty wage liability for failure to provide the final paycheck may
not exceed the amount of the commission or $200, whichever is greater.
ORS 652.150(3)(b); OAR 839-001-0490.


WAGE CLAIMS AND ENFORCEMENT
Employers should be familiar with the remedies available to employees for violations
of Oregon’s wage and hour laws.


Employees are free to pursue unpaid wages and civil penalty wages in small claims
court or (with the assistance of an attorney) in civil court. Under ORS 652.200, the
court may include in its judgment for prevailing plaintiffs unpaid wages or wages
paid with insufficient funds checks, costs and reasonable attorney fees.


Employees have an additional private right of action regarding unpaid wages as a
result of gender discrimination in payment for work of comparable character.
Employees may seek (on behalf of themselves as well as other, similarly situated
employees) unpaid wages going back one year, plus liquidated damages, reasonable
attorney fees and expert witness fees. ORS 652.230.


As an alternative to the courts, employees may file claims for unpaid wages,
minimum wage and overtime wages. Employees may also file complaints regarding
other alleged violations of wage and hour laws with the Bureau of Labor and
Industries Wage and Hour Division (WHD).







Wage & Hour Laws


25


Finally, the U.S. Department of Labor Wage and Hour Division (USDOL) enforces
the provisions of several federal employment laws. These provisions include the
federal minimum wage, overtime, recordkeeping, and child labor law requirements.
USDOL is also responsible for enforcing employment law on other topics like family
and medical leave, migrant worker protections, lie detector tests, worker protections
in certain temporary worker programs, and prevailing wages for government service
and construction contracts.


STATUTE OF LIMITATIONS


Under Oregon’s wage collection law, any employee who has back wages due may file
a claim. The statute of limitations for filing claims for unpaid wages is six years.
ORS 12.080(l). The statute of limitations for overtime claims is two years.
ORS 12.110(3). For actions brought under federal law, an employee may seek
overtime wages going back three years for willful violations of the FLSA.


POTENTIAL LIABILITY


In addition to any unpaid wages, employers are potentially liable for penalty wages
(discussed above under payment of final wages), interest, costs and any applicable
attorney fees. The Bureau may also impose civil penalties for violations of wage and
hour law, such as violations of rest and meal period violations or child labor law
violations, among others.


LIQUOR LICENSE HOLDER LIABILITY


In an establishment where food and beverages are served, the holder of a full on
premises liquor license issued under ORS 471.175 is liable for the unpaid wages of
employees in the dining facilities even though they may have been hired by a person
leasing the dining area if they are operating a commercial establishment.
ORS 652.335.


PAYROLL BOND


The Commissioner also has statutory authority to require an employer who has
demonstrated an inability to meet payroll obligations to post a bond in an amount
sufficient to pay wages for a period of time up to six months. The Commissioner
may also seek to enjoin such an employer from doing business in Oregon until a
sufficient bond is provided. ORS 652.125; 652.340.


BOLI’S WAGE CLAIM PROCESS


Any employee who has earned wages and believes he or she has not been paid in full
may file a wage claim with BOLI’s Wage and Hour Division. This can be done by
mail or in person at one of the Bureau’s offices. The claim form requires information
such as the dates the work was performed, the rate of pay, the reason the wages have
not been paid in full, and an estimate of the amount of unpaid wages due. The claim
must be assigned to the Commissioner. ORS 652.330.
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Responding to a Claim


Upon receipt of a wage claim, the Wage and Hour Division makes a record of the
claim and notifies the employer by mail. The letter sent to the employer is called a
“Notice of Claim.” It requires payment of the amount claimed unless the employer is
able to show valid reasons for not paying any or all of the wages claimed. If the
employer agrees that the amount claimed is due, the employer should issue a check to
the claimant and send it to the Bureau. The wages will be forwarded to the employee
and the claim closed. If the employer agrees that a portion of the amount claimed is
due, that amount should be paid promptly. Statements such as “paid in full” or “in
full settlement of all claims” written on checks do not meet the requirement that
undisputed wages must be paid without condition under ORS 652.160.


If the employer disputes the claim, the employer may provide information and
records to support the employer’s position.


Wage Claim Investigations


If the employer and wage claimant dispute that wages are owed or the amount owed,
the wage claim will be assigned to a compliance specialist for investigation. The
compliance specialist will review the employer’s payroll records. If the compliance
specialist finds the employer’s records insufficient to resolve the dispute, the
compliance specialist may obtain other records and interview witnesses to determine
the validity of the wage claim. The compliance specialist will attempt to settle the
matter before initiating an administrative proceeding.


Invalid Claims


Sometimes the Wage and Hour Division determines that wage claims are invalid.
Some of the reasons for this determination are that the Bureau lacks jurisdiction, the
claimant was not an employee, or that the employer provides documentary proof that
the wage claimant was paid all wages due. ORS 652.310.


Collection of Wages


When wage claims are found to be valid, a compliance specialist will calculate the
amount of wages due. It is sometimes difficult to make an accurate calculation if
records are not accurate. In such cases, the compliance specialist will calculate an
equitable figure and attempt to collect the amount from the employer. The claim is
closed if the wages are received before an administrative proceeding is initiated.


Administrative Hearings and Lawsuits


If an employer fails or refuses to pay wages the Wage and Hour Division determines
to be due, the division may initiate an administrative proceeding by issuing an Order
of Determination and serving it on the employer. The employer may request a
contested case hearing or court trial in this process.


If a court trial is requested, the case is referred to the Department of Justice. The
attorney assigned the claim will file a suit on behalf of the Commissioner. The
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claimant is not regarded as a party to the action and appears in court as a witness
only.


If the employer requests a contested case hearing, the case will be set for hearing
before an administrative law judge employed by the Bureau in which the
Administrative Procedures Act and the Bureau’s contested case hearing rules will
apply. ORS 183.413 to 183.470, OAR 839 Division 50.


The Commissioner is entitled to recover the wages due, court costs and attorney fees,
and penalty wages of up to an additional 30 days of wages. ORS 652.150; ORS
652.330. The Commissioner is also entitled to assess penalty wages, of up to an
additional 30 days of wages, if the claim involves a failure to pay the minimum wage
or overtime. ORS 653.055.


The Commissioner may also assess a civil penalty of $1,000 for willful violations of
most general employments statutes and administrative rules. ORS 652.900 and
653.256.


Right of Union Members to File Wage Claims


Members of a labor union who have wage claims should follow the grievance
procedure set forth in their union contract. The Oregon Supreme Court has held that,
with exceptions, the Bureau may not accept a claim from a union member if the claim
is based solely on a provision in the collective bargaining agreement. State ex rel
Nilsen v. Berry, 248 Or 319, 434 P2d 471 (1967). Consequently, the Bureau may not
process wage claims from claimants who are parties to a collective bargaining
agreement when all of the following circumstances are present:


 There is or was a collective bargaining agreement in effect;
 The claimant is a member of the union subject to the agreement;
 The claimant is engaged in interstate commerce;
 The collective bargaining agreement has a grievance procedure;
 The issue is grievable under the grievance procedure;
 The grievance procedure requires binding arbitration;
 The claim does not involve a minimum substantive guarantee, i.e. minimum


wages, final pay, or other statutory right independent of those arising out of
the collective bargaining agreement; and


 There is no evidence that the union has failed to represent its member(s) fairly
under the contract, using the grievance procedure would be futile, or the
employer has failed to abide by the grievance procedure.


RETALIATION PROHIBITED


Discharging or otherwise retaliating against an employee because that employee has
filed a wage claim or has testified in any wage claim proceeding is prohibited under
ORS 652.355 and 653.060.
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Retaliation on account of wage and hour claims or complaints (regarding matters
including wage claims, final pay violations, irregular payday violations, violations in
the medium/manner of paying wages or working conditions) recently became an
unlawful employment practice under ORS 659A. Complaints may be filed with the
Civil Rights Division under ORS 659A.820 as well as more general “whistleblowing”
retaliation provisions. ORS 659A.230.


UPDATE: In a decision handed down March 22, 2011, the U.S. Supreme Court held
that the anti-retaliation provisions of the FLSA (29 C.F.R. § 215(a)(3)), which forbid
employers “to discharge or in any way discriminate against any employee because
such employee has filed any complaint” apply to oral as well as written complaints
and that such complaints need not be filed with a government agency to trigger anti-
retaliation protections of the law. See Kasten v. Saint-Gobain Performance Plastics
Corp., No. 09-834.


EMPLOYER-EMPLOYEE COMMUNICATIONS


Many claims are filed as a result of a misperception on the part of the employee
regarding the wage agreement. Employers who wish to avoid wage disputes should
keep their employees well informed regarding company policies and procedures and
clearly communicate the employee’s rate of pay and benefits.
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MINIMUM WAGE AND OVERTIME LAW
Both state and federal wage and hour laws set out requirements for the payment of a
minimum hourly wage and overtime. More specifically, employers are required to
pay at least minimum wage for any time the employer “suffers or permits“ an
employee to work. ORS 653.010(2). Additionally, under both laws, employees must
generally be paid one and one-half times their regular rate of pay for any time worked
over 40 hours in a workweek (seven consecutive days). ORS 653.261 and OAR 839-
020-0030. Oregon’s minimum wage law, ORS 653, also contains a number of
provisions regulating required posting, recordkeeping and working conditions.


MINIMUM WAGE
For January 1, 2011 through December 31, 2011, Oregon’s minimum wage is $8.50
per hour. Federal minimum wage is currently $7.25 per hour. As the most beneficial
provision for the employee, all Oregon employers are required to pay the Oregon
minimum wage rate. OAR 839-020-0115(3).


The Oregon minimum wage rate is adjusted annually for inflation when there is a
change in the consumer price index. The law requires the Commissioner to calculate
the minimum wage by September 30 of each year for the following year. The new
minimum wage becomes effective on January 1 the following year. ORS 653.025.


UPDATE: For wages earned beginning January 1, 2012, the Oregon minimum wage
will be $8.80 per hour.


COMMISSIONS AND MINIMUM WAGE


Employers may include commission payments to employees as part of the applicable
minimum wage. In any pay period where the combination of wages and commission
payments does not add up to the applicable minimum wage, the employer must pay
the employee at least the minimum wage for all hours worked. ORS 653.035(2)


An employer may not deduct any amount required to be paid as minimum wage from
an employee’s future commission earnings unless the employee’s commission
agreement specifically provides for the payment of a minimum wage draw against
future earnings. Absent such an agreement, the amount paid as minimum wages is
viewed as a “guarantee” that may not be recouped from future earnings.


NO TIP CREDIT ALLOWED


Oregon employers, including employers regulated under the Federal Fair Labor
Standards Act, may not include any amount received by employees as tips in
satisfying the obligation to pay minimum wage. ORS 653.035(3).


UPDATE: Federal law limits tip pooling arrangements among employees to those
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who typically receive tips (e.g., wait-staff, bartenders, bellhops, but NOT managers or
kitchen staff), however, the Ninth Circuit Court of Appeals recently held that the
restrictions on who may participate in a tip-pooling arrangement only applied to
employers who claimed tips as wages toward the minimum wage. Under this
decision, Oregon employers, who are precluded from claiming tips against the
minimum wage by state law, remain free to impose a tip-pooling arrangement which
includes staff who are not customarily tipped, such as kitchen staff. Cumbie v. Woody
Woo, Inc., 2010 WL 610603 (9th Cir. Feb. 23, 2010).


Following the Cumbie decision, the U.S. Department of Labor amended its
regulations to state that employers are prohibited from using the tips of employees
for anything other than (1) a valid tip pool (again, a pool that includes only employees
who are customarily tipped - 29 C.F.R. § 531.54) or (2) a credit against the (federal)
minimum wage. 29 C.F.R. § 531.52


Oregon employers may wish to seek the advice of an employment law attorney prior
to implementing a tip pooling arrangement that would include employees who are not
customarily tipped.


OVERTIME
Generally, federal and state law require that employees (who are not otherwise
exempt) be paid one and one-half times their regular rate of pay for any time worked
over 40 hours in a workweek (seven consecutive days). 29 C.F.R. § 778.107, OAR
839-020-0030.


Some employers are required to pay overtime on a daily basis. For example,
manufacturing establishments or canneries, driers and packing plants that are not
located on farms must pay overtime on a daily basis. Likewise, most workers
employed on public works projects are subject to daily overtime requirements. See
the Hours Limitations in Certain Industries section of this handbook for more
complete information. The Calculating Overtime section of this handbook explains
how to compensate employees for overtime hours worked.


COMPULSORY OVERTIME


It is not unlawful to require employees to work overtime as long as employees are
properly compensated. It is always a good idea to use written policies as a method of
informing employees of rules and/or expectations regarding the circumstances under
which overtime work might be required.


BENEFITS


Benefits may include forms of compensation such as vacation pay, holiday pay,
bonuses, or sick leave. There is no legal requirement to offer these benefits, but once
promised, they may not be arbitrarily withheld.


Employers who offer benefits should define how and when they are earned in a







Wage & Hour Laws


31


written policy that is distributed to employees and new hires. The language should be
clear and precise to avoid disputes and wage claims that frequently arise when
policies are ambiguous.


Case law demonstrates that the courts find benefits offered to be part of the
employment agreement. This is true whether the agreement is written, oral, or based
on past practices. Unpaid benefits may be pursued by employees through private legal
actions or by filing a wage claim with BOLI.


POSTERS


The minimum wage law requires employers to post minimum wage posters
summarizing the basic requirements of minimum wage and overtime law.


UPDATE: Under HB 2040 (2011), ORS 653.050 has been amended to allow
employers to obtain required wage and hour law summaries (posters) from BOLI’s
website. The posters are now available for all employers to download from BOLI’s
website on the internet. Hard copies remain available by mail upon request, but will
no longer be routinely mailed.


Civil penalties may be assessed if covered employers fail to comply with Oregon
posting requirements. ORS 653.256(1).


CAVEAT EMPTOR: There are many private companies across the country in the
business of selling labor law posters. The Bureau of Labor and Industries is not
associated in any way with these organizations. Before purchasing posters,
employers should contact the appropriate regulatory agency to verify that the poster is
required and determine whether the posters may be obtained FREE of charge from
the agency.


Oregon and federal required posters may be downloaded for free in their legally
required forms from the Bureau’s web site at www.oregon.gov/boli/ta. For
employers who prefer not to post the 6 to 8 required postings separately, TA has also
developed affordable composite posters which are available for purchase on BOLI’s
website.


COMPENSABLE WORK TIME


In order to accurately calculate wages and overtime owed to employees, employers
must understand what counts as “hours worked“ or “paid time” and have maintained
an accurate record of that time. Under federal and state rules, “hours worked“
includes both time worked (“suffered or permitted”) and time of authorized
attendance. This means that employers must pay for any time an employee performs
work, whether the work was authorized or not. This includes work performed away
from the job site or even at home. OAR 839-020-0040(2); 29 C.F.R. § 785.12.
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Employer Responsibility for Compensable Work Time


An employer may not accept the benefit of an employee’s work without
compensating the employee. It is an employer’s duty to ensure that work is not
performed if the employer does not want such work performed. The mere
promulgation of a rule or policy prohibiting unauthorized work is not enough. The
employer must enforce the rule, including disciplining employees who violate the
employer’s policy regarding work time. OAR 839-020-0040(4); 29 C.F.R. § 785.13.


Preparatory and Concluding Activities


An employer must pay for the time an employee spends in preparation for and
subsequent to his or her principal work activities. For example, a bank teller counts
the till and arranges the work space in preparation for receiving customers. This
preparatory activity is an integral and indispensable part of the principal activity for
which the employee is employed and must therefore be included as hours worked.


Waiting Time


Wage and hour law distinguishes between two types of waiting time: (1) being
engaged to wait and (2) waiting to be engaged.


Time spent “engaged to wait” is compensable hours worked. Where waiting is an
integral part of the job, i.e., when the time spent waiting belongs to and is controlled
by the employer and the employee is unable to use the time effectively for his or her
own purposes, the employee is engaged to wait and such time is considered as part of
hours worked.


Time spent “waiting to be engaged” is not compensable hours worked. Periods
during which an employee is completely relieved from duty and which are long
enough to enable the employee to use the time effectively for the employee’s own
purposes are not hours worked.


An employee is not completely relieved from duty, however, and may not use the
time effectively for his or her own purposes unless the employee is told in advance
that he or she may leave the job and that he or she will not have to commence work
until a specified hour has arrived. Whether the time is long enough to enable the
employee to use the time effectively for the employee’s own purposes depends upon
all of the facts and circumstances of the case. OAR 839-020-0041(1) and (2).


On-Call Time


An employee who is required to remain on-call on the employer’s premises or so
close thereto that the employee may not use the time effectively for the employee’s
own purposes is working while “on-call“ and must be paid for such time.


An employee who is not required to remain on the employer’s premises, but is merely
required to leave word where he or she may be reached, need not be paid for being
“on-call.”
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Whenever an employee is called to perform services, such time is of course included
within compensable hours worked. Keep in mind that if the frequency or duration of
calls to perform service become so restrictive that an employee may not use the time
effectively for his or her own benefit, they may be considered as “engaged to wait,”
in which case all time spent “on-call” would be compensable. OAR 839-020-
0041(3).


Meal Time


Generally, employers are required to ensure employees who work more than six
hours receive no less than a 30 minute unpaid meal period. The entire meal period
becomes compensable, however, whenever an employee is required to perform tasks
or remain on duty during his or her meal period. OAR 839-020-0043. The
requirements under wage and hour law to provide a meal period are discussed below
under the section on Working Conditions.


Travel Time


Home-to-work and work-to-home travel (often referred to as “portal to portal” travel)
is generally unpaid time. Travel time that occurs during the course of the employee’s
work day must be paid.


In addition, if an employee who regularly works at a fixed official work station is
given an assignment to work in another city more than 30 miles away, the employee
must be paid for all travel time.


On overnight trips, travel time that falls within the employee’s regular work hours
must be paid. This includes travel time that falls within the employee’s regular work
hours on days that the employee would ordinarily not be working. The employer
need not compensate an employee for travel time outside of working hours which is
spent as a passenger on an airplane, bus, train, boat or in an automobile.


In the context of overnight travel, an employer who offers an employee public
transportation but allows the employee to use his or her own car may count as hours
worked either (1) the time spent driving the car or (2) the time that the employer
would have had to count as hours worked during normal work hours had the
employee taken public transportation.


Of course time spent working while traveling must be included as compensable hours
worked regardless of when it occurs. OAR 839-020-0045.


Training Time and Meeting Time


In general, training or meeting time must be counted as hours worked when an
employer requires an employee’s attendance. OAR 839-020-0044.


When specialized or follow up training is required by any law or ordinance for
certification of employees and the training takes place outside of the employee’s
regular working hours, employers are not required to pay employees for the training
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time. OAR 839-020-0044(7).


Sleep Time


Under certain conditions, an employee is considered to be working even if some of
the employee’s time is spent sleeping.


An employee who is required to be on duty for less than 24 hours is working even
though the employee is permitted to sleep or engage in other activities when not busy.


Where an employee is required to be on duty for 24 hours or more, the employer and
the employee may agree to exclude bona fide meal periods and a bona fide regularly
scheduled sleeping period of up to eight hours from hours worked. (If an agreed upon
sleeping period is more than eight hours, only eight hours may be credited against
hours worked.) In order to deduct sleep time from compensable hours worked, the
employer must provide adequate sleeping facilities and the employee must usually be
able to enjoy an uninterrupted sleep period of no less than five hours.


If the sleep period is interrupted by a call to duty, the interruption must be counted as
hours worked. If the period is interrupted to such an extent that the employee may
not get a reasonable sleep period (at least five continuous hours) the entire period
must be counted as hours worked.


NOTE: If there is not an expressed or implied agreement regarding sleep time and
meal periods, the eight hours of sleeping time and meal periods will be considered
compensable hours worked.


Employees who Live on the Premises


Employees who reside on the employer’s premises are not necessarily considered to
be working all the time the employee is on the premises. Employers are not required
to pay employees for time in which employees are free to engage in normal, private
pursuits such as eating, sleeping, entertaining, and other periods of complete freedom
from duties.


In determining the number of actual hours worked, any reasonable agreement
between the parties that is a true reflection of the situation will be acceptable.
OAR 839-020-0042.


RECORDKEEPING REQUIREMENTS


It is the employer’s responsibility to maintain accurate time and payroll records.
OAR 839-020-0080. Employers who neglect this important responsibility may
deprive themselves of some of the best evidence for defending a wage claim or
complaint. In addition, BOLI’s Wage and Hour Division may assess civil penalties
against employers who fail to keep required records. ORS 653.045; OAR 839-020-
1010.


Employers may require employees to submit time records and may discipline
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employees who fail to submit timely records of hours worked. That said, it remains
the employer’s responsibility to ensure such records are made and kept available. In
addition, an employee’s failure to submit timely records of hours worked is not a
lawful reason for delaying or withholding wages due on payday.


Records required by federal law must be kept for a period of three years past the date
of the records. 29 C.F.R. § 516.5. Oregon law requires that employers keep the
records for only two years. Oregon employers who are also subject to the FLSA must
apply the stricter federal standard. Because wage claims and/or contract claims may
be filed in Oregon for up to six years, it is advisable to keep records for longer than
the law requires.


Records required under wage and hour law must be kept safe and accessible and must
be made available to the Wage and Hour Division for inspection or transcription.
OAR 839-020-0083.


Minimum Recordkeeping Requirements


Employers are generally required to keep a record of the following information for
each employee:


(a) Name and identification number if a number is used;
(b) Address, including zip code
(c) Date of birth, if under 19;
(d) Occupation in which employed;
(e) Time of day and day of week when workweek begins;
(f) Rate of pay and an explanation of the basis for payment;
(g) Actual hours worked each day;
(h) Total hours worked each workweek;
(i) Weekly (or daily) straight-time earnings due;
(j) Weekly overtime compensation due;
(k) Total additions to or deductions from wages for pay period;
(l) Total wages paid each pay period; and
(m)Date of payment, pay period covered and total paid.


OAR 839-020-0080(1).


Recordkeeping Requirements for Exempt Employees


Special recordkeeping provisions apply to certain employees who are exempt from all
or part of the recordkeeping requirements of the minimum wage law. (See the section
below “Exemption from Minimum Wage and Overtime“ for information regarding
employees that qualify for exemption from minimum wage and/or overtime
requirements.)


For exempt salaried employees or outside salespersons, employers need only
maintain records listed above from (a) through (e) as well as the basis upon which
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wages are paid sufficient to permit the calculation of the employee’s total
remuneration for each pay period. OAR 839-020-0080(4).


Recordkeeping Requirements for “8 and 80“ Overtime Employees


For employees whose overtime earnings may be computed on the basis of a 14
consecutive day period under OAR 839-020-0125(2)(d), (the “8 and 80“ rule for
hospitals and certain residential institutions) employers must maintain and preserve
the general records listed above except that items (e) and (g) through (i) must reflect:


1. Time of day and day of week on which the employee's 14-day work period
begins;


2. Hours worked each workday and total hours worked each 14-day work period;


3. Total straight-time wages paid for hours worked during the 14-day work
period;


4. Total overtime excess compensation paid for hours worked in excess of eight
in a workday and 80 in the work period.


In addition to these records, employers must keep and maintain a copy of the
agreement or understanding with respect to using the 14-day period for overtime pay
computations or, if such agreement or understanding is not in writing, a memorandum
summarizing its terms and showing the date it was entered into and how long it
remains in effect. OAR 839-020-0080(5). (For information regarding the 8 and 80
rule for computing overtime see “Overtime in Hospitals and Residential Care
Facilities” in the “Computing Overtime” section below.)


Personnel Records


Employees have the right to inspect or obtain certified copies of certain personnel
records. These records are defined as any records that are used or have been used to
determine the employee’s qualifications for hiring, promotion, pay increases, or
employment termination or other disciplinary action. An employer must provide a
reasonable opportunity for the employee to inspect the records or provide a certified
copy of the records within 45 days after the employee makes the request to inspect or
obtain certified copies. The employer may charge the employee for the actual cost of
providing these services.


Not all personnel records held by the employer are subject to disclosure. Records
relating to arrest or conviction or to the investigation of criminal conduct and
confidential reports from previous employers, including references and records
maintained by the State Board of Higher Education concerning student or faculty
members’ activities, are excluded from this law and need not be provided. ORS
652.750; 351.065.
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Civil penalties up to $1,000 may be assessed for violations of ORS 652.750 under
ORS 652.900.


When an employee is terminated, the employer must retain the employee’s personnel
records for at least 60 days. If the terminated employee requests a certified copy
during this time, the employer must furnish the copy within 45 days after receiving
the request. If the request is made after the 60 day period, the employer must furnish
the certified copy if the employer has retained the records. ORS 652.750.


Non-Competition and Bonus Restriction Agreements


A non-competition agreement is an express or implied, oral, or written agreement
between the employer and employee in which the employee agrees not to compete
with the employer in providing products, processes or services that are similar to that
of the employer for a specified period of time within a specific geographic region.


The employer may not require an employee to be party to a non-competition
agreement unless the employee receives written notice that the agreement is a
condition of employment at least two weeks before employment starts or the
agreement is entered into upon advancement of the employee by the employer.


Non-competition agreements are only permissible for employees who meet the
criteria for salaried exempt employees. The employer must also have an interest to
protect, such as trade secrets; sensitive, confidential business or professional
information; product development plans; launch plans; marketing strategy or sales
plans, and the agreement may only extend to two years following the end of
employment with the employer. ORS 653.295.


Bonus restriction agreements are enforceable in Oregon courts if the following
conditions are met:


 Competition by the employee with the employer, after termination of
employment, is limited to a period of time, a geographic area, and specified
activities related to the employee’s former job responsibilities; and


 The employee performed services for the employer that included substantial
involvement in the management of the employer’s business, personal contact
with customers, knowledge of customer requirements related to the
employer’s business or knowledge of trade secrets or other proprietary
information of the employer.


The penalty provided in the bonus restriction agreement is limited to forfeiture of
profit sharing or bonuses that have not yet been paid to the employee. ORS 653.295.


Arbitration Agreements


Although not regulated by BOLI, recent changes by the legislature made changes to
the current requirements for employers to notify employees of arbitration agreements.
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House Bill 3450 (2011) amends ORS 36.620 and reduces the timeframe for notifying
an employee about an arbitration agreement from two weeks to 72 hours before their
first day on the job. Additionally, the employer is now required to provide the
employee with the arbitration agreement containing an acknowledgement including
the following, printed in boldfaced type, and signed by the employee:


I acknowledge that I have received and read or have had the
opportunity to read this arbitration agreement. I understand that this
arbitration agreement requires that disputes that involve the matters
subject to the agreement be submitted to mediation or arbitration
pursuant to the arbitration agreement rather than to a judge and jury in
court.
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EXEMPTIONS FROM MINIMUM WAGE AND OVERTIME
Both state and federal wage and hour laws provide exemptions from minimum wage
and overtime requirements for certain employees.


It is important to remember that the exemptions available under Oregon law are not
identical to those available under federal law. Where the provisions of state and
federal law conflict, employers must apply the standard which is most beneficial to
the employee. For example, although federal law provides an exemption from both
minimum wage and overtime for switchboard operators, Oregon law does not.
Switchboard operators in Oregon must therefore be compensated at no less than the
applicable state minimum wage.


In some instances, it is Oregon law that provides an exemption that is unavailable
under federal law. In those cases, the standard most beneficial to the employee would
be federal law. Employers who are subject to the FLSA must ensure that their
employees are paid at least the applicable federal minimum wage and any overtime
required by that law.


Exemptions from minimum wage and/or overtime are narrowly construed by both the
courts and enforcement agencies. Employers should be able to demonstrate that an
employee fits plainly and unmistakably within a specific exemption provided by law
before deciding not to pay either minimum wage or overtime.


A full description of all the available exemptions to minimum wage and/or overtime
is set out in TA’s Employee Classification & Wage and Hour Exemptions handbook.
The list below provides a brief summary of the most commonly applied exemptions
to both minimum wage AND overtime.
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CERTIFICATES TO PAY LESS THAN MINIMUM WAGE


Student-Learners


Employers of student-learners in vocational training situations may apply (under
Oregon law to the Wage and Hour Division, Bureau of Labor and Industries; under
federal law to the USDOL’s Wage and Hour Division) to pay a sub-minimum wage
of not less than 75 percent of the state or federal minimum wage to a student-learner.
All of the following conditions must be met:


 The work hours of the student-learner combined with the student’s school
hours may not exceed 8 hours per day or 40 hours per week;


 The requirement to pay less than minimum wage must be necessary to prevent
curtailment of employment opportunities in the employer’s place of business;


 The occupation for which the training is being given must require a sufficient
degree of skill to necessitate a substantial learning period;


 The training may not be for repetitive operations requiring only manual
dexterity;


 The student-learner may not displace another worker; and
 The training of student-learners must tend to serve occupational needs of the


community or industry.
ORS 653.070, 29 C.F.R. § 519.13.


Persons with Disabilities


Employers of individuals with mental or physical disabilities may apply to the
Commissioner for certification to pay less than the state minimum wage, provided it
can be shown that the employees’ opportunities for employment would definitely be
curtailed if payment of the full minimum wage was required. ORS 653.030. Civil
penalties may be assessed if an employer fails to pay the minimum amount specified
in an approved certification. OAR 839-020-1010(1)(c).


Under certain circumstances, the Commissioner may grant blanket approval for a
specific employer to employ unnamed individuals with mental or physical disabilities
at less than the minimum wage. An employer desiring such authority must apply to
the Commissioner for such authority OAR 839-020-0015(3).


Employers in federally regulated establishments may apply to the Wage and Hour
Division, USDOL, for certification to pay disabled workers less than the federal
minimum wage, provided the employer can show the worker’s earnings or productive
capacity would be impaired if the federal minimum wage was required.
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OUTSIDE SALESPERSONS


An outside salesperson is exempt if the employee’s primary duty is making sales and
the employee is customarily and regularly engaged away from the employer’s place
or places of business. Under state law, work performed in activities unrelated to the
employee’s sales work may not exceed 30 percent of the hours worked in a week by
the nonexempt employees of the employer.


There is no minimum salary requirement for the outside sales exemption.
29 C.F.R. § 541.500 through 502; ORS 653.010(7); ORS 653.020(6).


BABYSITTERS/CHILD CARE WORKERS


Under state law, an individual who performs child care services in the home of the
individual or the home of the child is exempt from minimum wage and overtime
laws. ORS 653.020(13).


Under federal law, a babysitter must be employed on a “casual basis” to be exempt.
“Casual basis” means irregular or intermittent employment by one whose occupation
is not babysitting. 29 U.S.C. § 213(a)(15). A babysitter/child care worker who works
on anything other than a “casual basis” must be paid no less than the federal
minimum wage and for any overtime worked.


COMPANIONS TO THE ELDERLY AND INFIRM


Both federal and Oregon law exempt companions to the elderly or infirm employed in
a family home from minimum wage and overtime. ORS 653.020(14);
29 U.S.C. § 213(a)(15).


AGRICULTURAL EMPLOYEES


See the Agricultural Employment section of this handbook for specific exemptions
from minimum wage in agriculture. All employees employed in agricultural work are
exempt from overtime. However, if any non-agricultural work is performed by an
employee in a workweek, the exemption is lost for that week and overtime must be
paid if the employee works more than 40 hours. 29 C.F.R. § 780.11.


CERTAIN RESIDENT EMPLOYEES OF MULTI-UNIT
ACCOMMODATIONS


Managers, assistant managers and maintenance workers employed by and residing in
multi-unit accommodations are exempt from minimum wage and overtime under
Oregon law. ORS 653.020(9).


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.
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SEASONAL EMPLOYEES OF EDUCATIONAL OR ORGANIZED
CAMPS


Seasonal employees of educational or organized camps are exempt from the state
minimum wage and overtime laws if the camp grosses less than $500,000 annually or
is a nonprofit organized camp. ORS 653.020(10).


NOTE: In order for the employee to be exempt under federal law, the camp must not
operate more than seven months in any calendar year, or the average receipts for any
six months of the preceding calendar year may not be more than 33⅓ percent of the 
average receipts of the remaining months of that year. 29 U.S.C. § 213(a)(3).


EMPLOYEES OF NON-PROFIT CONFERENCE GROUNDS


Employees of non-profit conference grounds or centers operated for religious,
charitable, or educational purposes are exempt from the state minimum wage and
overtime laws. ORS 653.020(11).


NOTE: In order for the employee to be exempt under federal law, the center must
not operate more than seven months in any calendar year or the average receipts for
any six months of the preceding calendar year may not be more than 33⅓ percent of 
the average receipts of the remaining six months of that year. 29 U.S.C. § 213(a)(3).


VOLUNTEER CAMPGROUND HOSTS


Volunteer campground hosts who reside in campgrounds owned by public agencies
and who provide information and emergency assistance to campground users and
travelers are exempt from minimum wage and overtime. ORS 653.020(18).


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.


NONPROFESSIONAL SKI PATROLLERS


Nonprofessional ski patrollers are exempt from minimum wage and overtime
requirements when they receive no wage, other than ski passes, while performing ski
patrol services or services directly related to the organizing or conducting skiing or
snowboarding races or similar competitions sponsored and organized by nonprofit
corporations. ORS 653.020(19).


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.
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GOLF CADDY TRAINEES AND MARSHALS


Caddies are exempt from minimum wage and overtime when they are employed at a
golf course in a supervised training program. ORS 653.020(15).


UPDATE: HB 3030 (2011) established a new exemption from minimum wage
standards for volunteer golf course marshals, effective January 1, 2012. Exempt
marshals may not provide marshal services in excess of 30 hours per week and may
receive no wage other than golf passes. Additionally, the marshal’s duties must be
limited to monitoring starting times and speed of play and informing golfers of golf
course etiquette.


NOTE: Under federal law, neither of these employees are exempt and must be paid
no less than the federal minimum wage and overtime, if applicable, if the employer is
subject to federal law.


SOCCER REFEREES


A person serving as a referee or assistant referee in a youth or adult recreational
soccer match is exempt from state minimum wage and overtime laws. OAR 839-020-
0150(3).


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.


RESIDENT MANAGERS OF ADULT FOSTER HOMES


Resident managers of a licensed adult foster home who are “domiciled” at the home
and who are directly responsible for the care of residents in the home on a day to day
basis are exempt from minimum wage and overtime under Oregon law.
ORS 653.020(16), ORS 443.705-443.825.


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.


CERTAIN MOBILE HOME PARK EMPLOYEES


Managers, assistant managers, and maintenance workers employed by and residing in
a mobile or manufactured home dwelling park are exempt from state minimum wage
and overtime. ORS 653.020(17).


NOTE: Under federal law, these employees are not exempt and must be paid no less
than the federal minimum wage and overtime, if the employer is subject to federal
law.
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INMATE LABOR


Inmates of the Oregon Department of Corrections are exempt from state minimum
wage and overtime if they are assigned to a work release program or otherwise
working in gainful private employment pursuant to ORS 144.480.
OAR 839-020-0150(2).


Although the courts have generally not considered them to be “employees” under the
FLSA, there is no specific federal minimum wage or overtime exemption in the act
for inmates.


“WHITE COLLAR” EXEMPTIONS
Executive, administrative, and professional employees who meet “salary basis“ and
specific “duties” tests are exempt from the minimum wage, overtime, and some
recordkeeping requirements of the law. Employees in these categories are commonly
called “white collar“ employees.


CAUTION: As noted above, these exemptions from minimum wage and overtime
are narrowly construed by courts. Employees must fit plainly and unmistakably
within the exemptions provided by law. The following information is only a summary
of federal and state exemptions for “white collar“ employees. A full description of
these exemptions is available in TA’s handbook Employee Classification & Wage
and Hour Exemptions. At a minimum, employers should check the applicable
statutes and administrative rules and may wish to consult with an employment law
attorney before classifying an employee as exempt.


For information about “white collar” employees working in state and local
government agencies, see OAR 839-020-0300 through 839-020-0350.


SALARY BASIS TEST FOR “WHITE COLLAR” EMPLOYEES


To be exempt, “white collar“ employees must be paid on a salary basis. Oregon law
defines “salary” as a predetermined amount paid for each pay period of one week or
longer (but not to exceed one month) that represents the equivalent of not less than
2,080 hours times the current minimum wage, divided by 12 months. For 2011, that
calculation yields $340.00 per week. Beginning January 1, 2012, that calculation
comes to $352.00 per week. ORS 653.010(9); OAR 839-020-0004(29).


Under federal regulations enacted in 2004, however, all employers subject to the
FLSA must pay salaried exempt employees a minimum salary of $455 per week or
$23,660 annually. Oregon employers must pay the higher salary in order for their
executive, administrative, and professional employees to remain exempt.


The salary must be a predetermined amount that does not vary based on the quantity
or quality of work performed. 29 C.F.R. § 541.600. In general, although exempt
employees need not be paid for weeks in which no work is performed, they must be
paid for any week in which work is performed, regardless of the number of hours or
days worked. 29 C.F.R. § 541.602(a).
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Permissible Salary Reductions


Reductions to an exempt employee’s salary may be made under the following
circumstances:


 An employee’s salary may be prorated (reduced) if an exempt employee takes
a full day or more off for personal reasons, other than sickness or disability.
29 C.F.R. § 541.602(b)(1).


 An employee’s salary may be reduced for absences of a day or more for
sickness or disability if the reduction is made according to the employer’s
plan, policy, or practice of providing paid sick or disability leave. For
example, if an employer has a paid sick leave plan and the employee has
exhausted all available paid leave under that plan, then the salary may be
reduced by those absences of a day or more for sickness or disability. 29
C.F.R. § 541.602(b)(2).


 During any workweek when serving on jury duty, military leave, or when
attending a proceeding as a witness, the exempt employee’s full weekly salary
must be paid. However, the employer may offset any amounts received by the
employee as jury or witness fees or military pay for that week.
29 C.F.R. § 541.602(b)(3).


UPDATE: Under HB 3034 (2011) employers are prohibited from requiring
employees to used vacation leave, sick leave, or other annual leave for time spent in
jury service.


 Reductions in an exempt employee’s salary may be made as a disciplinary
measure (as suspensions in full day increments) for violations of safety rules
of major significance such as smoking in an explosive plant or oil refinery or
for violations of workplace conduct policies as long as non-exempt employees
would be suspended for the same violations. 29 C.F.R. § 541.602(b)(4)(5).


 Reductions in an exempt employee’s salary may be made during the initial
and final workweeks. An employer may pay a prorated amount of the
employee’s salary for the time actually worked in the first and last week of
employment. 29 C.F.R. § 541.602(b)(6).


 In private sector employment, an exempt employee’s salary may not be
reduced when an employee is absent for part of a day, unless the absence
qualifies as leave taken under the federal Family and Medical Leave Act.
(Special rules apply to government agencies). 29 C.F.R. § 541.602(b)(7) and
OAR 839-020-0004(30).


 Government agencies have special provisions under established statutes and
policies pursuant to the principles of public accountability. Leave without pay
for partial days missed is allowed in some instances for public agencies.
29 C.F.R. § 541.710 and OAR 839-020-0330.
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Acceptable Payroll Practices That Do Not Violate Salary Basis


Payroll practices that do not violate the salary basis test include:
 Deducting from paid leave banks;
 Tracking exempt employees’ hours;
 Requiring a specific work schedule;
 Making bona fide across the board schedule changes; and
 Paying amounts in addition to an employee’s salary for additional work


performed.


COMMONLY ASKED QUESTIONS – Part day deductions for
sickness


Q. When a salaried exempt employee puts in only half a day due to illness, may
an employer charge the employee’s sick leave bank for a part day absence?


A. Yes. As long as the employee receives the full amount of his or her salary,
deductions from leave banks do not affect the exempt employee’s status or the salary
basis of payment. It is essential, however, that the exempt employee’s salary is not
subject to reduction for partial day absences. Therefore employers should adopt
policies which clearly state that the salary of an exempt employee will not be reduced
for part-day absences if the employee has no available accrued leave to access.


Payment on a Fee Basis


Exempt administrative and professional employees (but not executive employees)
may be paid on a fee basis for completing a single job regardless of the time required
to complete the work. The fee payment must meet the minimum salary level of at
least $455 per week, had the employee worked 40 hours. 29 C.F.R. § 541.605.


EXECUTIVE EMPLOYEE EXEMPTION


Employees are exempt as executive employees if all of the following conditions are
met. The employee must:


 have management of the enterprise or a department, or subdivision as his or
her primary duty;


 customarily and regularly supervise two or more employees;
 have hiring and firing authority or be able to make recommendations that


carry particular weight;
 regularly exercise independent judgment and discretionary power; and
 be paid on a salary basis.


OAR 839-020-0320; 29 C.F.R. § 541.100.
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ADMINISTRATIVE EMPLOYEE EXEMPTION


Employees are exempt as administrative employees if all of the following conditions
are met. The employee must:


 have as his or her primary duty:
o the performance of responsible office or non-manual work directly


related to the management or general business operations of the
employer or the employer’s customers; or


o the performance of functions in the administration of a school system,
educational establishment, or institution and the work is directly
related to academic instruction carried on there;


 regularly exercise independent judgment and discretionary power;
 regularly assist an executive or proprietor or


o perform specialized or technical work requiring special training,
experience, or knowledge under only general supervision; or


o execute special assignments and tasks under only general supervision;
and


 be paid on a salary or fee basis.
OAR 839-020-0320(2); 29 C.F.R. § 541.200.


PROFESSIONAL EMPLOYEE EXEMPTION


Employees are exempt as professional employees if all of the following conditions
are met. The employee must:


 have as his or her primary duty
o the performance of work requiring an advanced type of knowledge


usually obtained through a prolonged course of study; OR
o the performance of work that is original or creative in an artistic field,


or work as a certified teacher or practicing law or medicine;
 regularly exercise independent judgment and discretion; and
 perform work that is predominantly intellectual and varied in character (i.e.,


not routine mental, mechanical or physical work) that because of its character
may not be standardized in relation to a given period of time.


 be paid on a salary or fee basis;
OAR 839-020-0320(4); 29 C.F.R. § 541.300 through 541.304.


Computer Professionals


Under federal law, computer professionals may also meet the requirements for the
professional exemption if they primarily perform work in one or more of the
following categories:


 The application of systems analysis techniques and procedures including
determination of hardware, software, or system functional specifications; or


 The design, development, documentation, analysis, creation, testing or
modification of computer systems or programs; or


 The design, documentation, testing, creation or modification of computer
programs related to machine operating systems.
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Under federal rules, computer professionals who meet this duties test need not meet
the requirements regarding the exercise of independent judgment or discretion and
they need not have an advanced academic degree. In addition, computer
professionals may be compensated either on a salary basis (of at least $455 per hour)
or on an hourly basis at a rate of not less than $27.63. 29 U.S.C. §§ 213(a)(1) and
(17); 29 C.F.R. §§ 541.400-402.


Oregon’s professional exemption rules do not provide an alternate duties test for
computer employees. Instead, Oregon law provides an entirely separate exemption
from overtime for computer professionals who perform the duties listed above (under
the federal computer professional exemption) and who are paid not less than the
equivalent of $27.63 per hour.


Unlike the federal rule, however, Oregon’s exemption does not allow for the payment
of anything less than the equivalent of $27.63 for each hour worked.
OAR 839-020-0125(2)(h).


Oregon employers of computer professionals who do not wish to pay the equivalent
of $27.63 per hour may wish to revisit the criteria for the executive or administrative
exemptions discussed above.


IMPORTANT DEFINITIONS FOR “WHITE COLLAR” EXEMPTIONS


Primary Duty means, as a general rule, the major part, or over 50 percent, of an
employee's time. However, a determination of whether an employee has
management as the employee's primary duty must be based on all the facts of
a particular case, with the major emphasis on the character of the employee’s
job as a whole. OAR 839-020-0004(25).


Customarily and regularly means “greater than occasional but less than constant”
and includes work normally done every workweek, but does not include
isolated or one-time tasks. 29 C.F.R. § 541.701.


Independent Judgment and Discretion means the selection of a course of action
from a number of possible alternatives after consideration of each, made
freely without direction or supervision with respect to matters of significance.
It does not include skill exercised in the application of prescribed procedures.
OAR 839-020-0005(5).


Additional information regarding terms used in these “white collar” exemptions is
available on the USDOL’s website at www.dol.gov/esa/whd.
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EXEMPTIONS FROM OVERTIME BUT NOT MINIMUM WAGE
Both Oregon and federal laws provide a number of exemptions from the requirement
to pay overtime. These include (but are not limited to):


 Domestic employees who reside in the household of the employer;
 All agricultural employees who perform only agricultural work in the


workweek. [Keep in mind, however, that if any non-agricultural work is
performed by an employee in a workweek, the agricultural exemption is lost
for that week and overtime must be paid if the employee works more than 40
hours. 29 C.F.R. § 780.11.];


 Truck drivers and their helpers who are subject to federal regulation by the
Motor Carrier Act;


 Salespeople, parts people, and mechanics primarily engaged in selling or
servicing automobiles, trucks, or farm implements when the employee is
employed by a non-manufacturing establishment primarily engaged in selling
such vehicles or implements to the ultimate purchasers.1


 Salespeople primarily engaged in selling boats, trailers, or aircraft when the
salesperson is employed by a non-manufacturing establishment primarily
engaged in selling trailers, boats or aircraft to ultimate purchasers;


 Mechanics and parts people employed by a non-manufacturing establishment
primarily engaged in selling autos, trucks and farm implements;


 Retail sales or retail service employees who are paid commissions when the
commissions are more than 50 percent of the employee’s total compensation
for a “representative period” of not less than one month, if the employee is
paid more than one and one-half times the minimum wage for all hours in the
pay period;


 Employees of private recreational or amusement establishments engaged in
providing services or facilities in a national forest, national park, or national
wildlife refuge under a contract with either the Secretary of the Interior or the
Secretary of Agriculture. These employees must be paid overtime for hours
worked over 56 in a workweek instead of the usual 40 hours in a workweek;


 Employees of motion picture theater enterprises; and
 Computer professionals who are paid at least the equivalent of $27.63 per


hour. See OAR 839-020-0125(2)(h) for the definition of “computer
professional.”


OAR 839-020-0125.


CALCULATING OVERTIME
Overtime must be paid for all hours worked over 40 in a given workweek by all non-
exempt employees. OAR 839-020-0030.


DEFINING THE WORKWEEK


Overtime pay must be calculated for each workweek without regard to hours worked in


1 The U.S. Department of Labor recently declined to amend its definitions of “salespeople, parts
people, and mechanics” to include service advisors, service writers, service salesmen, or service
managers within the exemption to overtime.
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any other workweek and without regard to the pay period. Employers are required to
establish the workweek for each employee. The workweek may begin at any hour and
day the employer chooses and ends seven consecutive days later. Once an employee’s
workweek is established, however, it must remain the same and may not be changed
unless the change is intended to be permanent and not made to avoid the payment of
overtime.
OAR 839-020-0030(2)(a).


DEFINING THE REGULAR RATE


Under wage and hour law, employees may be paid an hourly wage, a salary, or on
some other basis like a piece-rate, commission or day-rate basis. Whatever the
method of compensation, however, employers must ensure that their employees
receive no less than the equivalent of the minimum wage for all hours worked and
one and one-half times the “regular rate“ of pay for any overtime hours worked.
OAR 839-020-0030(1).


The “regular rate“ is an hourly rate, which must be at least equal to the minimum
wage. In general, the regular rate is determined by dividing the total remuneration for
employment in any workweek by the total number of hours actually worked.
OAR 839-020-0030(2)(b); 29 C.F.R. § 778.109.


COMPUTING THE REGULAR RATE OF PAY


When an employee is paid an hourly rate of pay and that is the only compensation
received, that rate is the employee’s “regular rate“ of pay and any overtime worked
must be paid at one and one-half times that hourly rate.


Example: An employee works 41 hours during a 7-day workweek at a single hourly
rate of $9.00 per hour. The employee’s regular rate is $9.00 per hour and the
employee’s overtime rate is one and one-half times the regular rate, or $13.50.


DAY HOURS WORKED
Sunday 0
Monday 8
Tuesday 11
Wednesday 7
Thursday 8
Friday 7
Saturday 0
Total hours worked 41


40 straight time hours @ $9.00 $360.00
1 overtime hour @ 13.50 (1.5 x $9.00) $13.50
Total compensation $373.50
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Different Rates of Pay in the Same Workweek


When an employee works over 40 hours in a workweek and is paid different hourly
rates of pay, the regular rate of wage is the weighted average of the rates of pay for
the workweek. To calculate a weighted average rate of pay:


1. Determine the total amount of straight time earnings for the workweek.


2. Divide this total amount by number of hours worked in the workweek.


3. Multiply the number of overtime hours worked by one-half the regular hourly
rate to calculate the additional overtime due.


Example: An employee works 16 hours at $10.00 per hour, and 30 hours at $12.00
per hour.


1. The total straight time amount earned is $520.00 ($160.00 + $360.00)
2. The weighted average hourly rate (the “regular rate”) is $11.30 ($520 / 46


hours)
3. The overtime earnings are $33.90 (½ x $11.30 x 6 overtime hours)


In this example, the employee would need to be paid gross wages of $553.90
($520.00 + $33.90).


When employees are paid by a form of payment other than an hourly rate, it is still
necessary to compute a regular hourly rate of pay in order to calculate overtime.
Oregon law does not require the inclusion of commissions, overrides, spiffs, or
bonuses paid in computing this rate (OAR 839-020-0030), but federal law does.
Consequently, FLSA-covered employers must apply the federal standard (because it
is more beneficial to employees) and include commissions, bonuses, and other
payments in determining the regular rate of pay when computing overtime.


Piece Rates and Day Rates


When calculating overtime for employees who are paid on the basis of piece rates,
day rates, or job rates, divide the employee’s total earnings for the week by the actual
hours worked in that week to compute the employee’s regular hourly rate for that
workweek. The employee’s piece rate earnings represent his or her straight time
earnings for all hours worked. In addition to an employee’s piece rate earnings, the
employer will also need to pay each hour worked over 40 in the workweek at a rate
that is one-half times the regular rate.
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Example: An employee makes 600 widgets at $1.25 per widget over the course of 50
hours in a workweek.


1. The total earnings for the week are $750.00 (600 widgets x $1.25 per widget)
2. The weighted average hourly rate (the “regular rate”) is $15.00 per hour


($750.00 / 50 hours)
3. The overtime earnings are $75.00 (½ x $15.00 x 10 overtime hours)


In this example, the employee would need to be paid gross wages of $825.00
($750.00 + $75.00).


Regular Rate for Salaried Employees


Employers often believe that paying an employee on a salary basis relieves them of
the responsibility to pay overtime. Unless an employee fits within a statutory
exemption from overtime, however, merely paying an employee a salary does not
exempt the employee from overtime. Overtime for such non-exempt, salaried
employees must still be computed at one and one-half times the employee’s regular
rate of pay, computed on an hourly basis.


The regular hourly rate for salaried employees is equal to the amount of the weekly
salary divided by the number of hours the salary is intended to compensate in a
regular workweek.


Example 1: An employee is hired at a salary of $525.00 for a 35 hour workweek.
The employee’s regular rate is $15.00 per hour ($525.00 / 35 hours). If the employee
were to work 50 hours in a workweek, he or she must be paid $15.00 per hour for the
first 40 hours and $22.50 for each overtime hour worked. Total wages for the week
would be $825.00.


Example 2: An employee is hired at a salary of $600.00 for a 45 hour workweek.
The employee’s regular rate is $13.34 per hour ($600.00 / 45 hours). If the employee
were to work 47 hours in a workweek, he or she would need to be paid $13.34 per
hour for the first 40 hours ($533.60) and $20.01 for each of 7 overtime hours worked
($140.07). Total wages for the week would be $673.67.


Where the salary represents a period other than a workweek, the salary must be
reduced to its workweek equivalent. OAR 839-020-0030(3)(g). A monthly salary
would be converted to its weekly equivalent by multiplying the monthly amount by
12 to obtain an annual salary and then dividing that annual amount by 52 to obtain a
weekly salary. The regular hourly rate can then computed by the same methods
outlined above.







Wage & Hour Laws


53


Example: The regular hourly rate for an employee whose monthly salary of
$1,500.00 based on 40 hours per week, is computed as follows:


$1,500.00 / month x 12 months / year = $18,000.00 / year


$18,000.00 / year divided by 52 weeks / year = $346.15 / week


$346.15 / week divided by 40 hours / week = $8.65 / hour (regular rate)


$8.65 / hour x 1.5 = $12.98 / hour (overtime rate)


Regular Rate for Salaries Based on a Fluctuating Workweek


Under certain circumstances, a fixed salary may be paid for all hours worked,
whether few or many. This type of arrangement (referred to as the “fluctuating
workweek method”) is permissible provided: (1) there is a clear mutual understanding
that the employee will receive a fixed salary for the hours worked each week,
whatever their number; (2) the amount of the salary provides compensation to the
employee at no less than the applicable minimum wage; and (3) in addition to the
fixed salary, the employee receives overtime compensation for all hours worked in
excess of 40. Since the number of hours actually worked may fluctuate from week to
week, the regular rate for the employee will also vary from week to week and is
determined by dividing the amount of the salary by the number of hours worked in
the given workweek. The employee would then be paid for any overtime hours
worked at one half of this regular hourly rate (since under the terms of the salary
arrangement all hours have already been compensated at the regular rate).


To calculate overtime using this method:


1. Reduce the salary to a weekly equivalent, if necessary.


2. Divide the weekly salary by the total number of hours worked in the
workweek to determine the employee’s regular hourly rate for the week.


3. Multiply the number of overtime hours worked by ½ the regular hourly rate to
compute the additional overtime due.
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Example 1: An employee who is paid a $1,900 monthly salary on a fluctuating
workweek basis works 48 hours.


1. The weekly salary is $438.46/wk. ($1,900.00 x 12 = $22,800; $22,800 / 52 =
$438.46)


2. The regular hourly rate is $9.13/hr. ($483.46 divided by 48 hours worked)
3. Additional overtime due is $36.52 (½ x $9.13 x 8 overtime hours)


In this example the employee would be due his or her salary of $1,900.00 plus
overtime wages of $36.52 or $1,936.52 total wages.


Example 2: The same employee works 44 hours.


1. The weekly salary remains $438.46/wk.
2. The regular hourly rate is now $9.95/hr. ($438.46 divided by 44 hours


worked)
3. Additional overtime due is $19.90. (½ x $9.95 x 4 overtime hours)


In this example the employee would be due his or her salary of $1,900.00 plus
overtime wages of $19.90 or $1,919.90 total wages.


CAUTION: It should be noted that the “fluctuating workweek” salary method is
intended for employment when the employee’s hours vary due to the nature of the
work. There must be a clear, mutual understanding between the employer and
employee that this method of compensation will be used. It is advisable to have the
understanding in the form of a written policy provided to the employee. Under such a
salary arrangement the salary will be paid in full for any workweek of 40 hours or
less. 29 C.F.R. § 778.323.


In any workweek when the employee’s regular hourly rate for the week is not equal
to or greater than the minimum wage, the employer must bring the rate up to
minimum wage and compute overtime based on that hourly rate. OAR 839-020-
0030(3)(f)(A).


PREMIUM PAY FOR HOLIDAY/WEEKEND WORK


Employers may apply certain premiums paid for work on Saturdays, Sundays, or
holidays toward the weekly overtime obligation when the premium pay is at least
time and one-half times the employee’s established hourly rate Such premiums need
not be included in the regular rate. 29 C.F.R. § 778.201.
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OVERTIME IS BASED ON ACTUAL HOURS WORKED


Overtime is only required to be paid for hours actually worked. Employers are not
required to include sick days, vacation days, or other hours not actually worked to
determine the total number of hours worked in a workweek when calculating
overtime.


NOTE: There are special requirements for calculating “hours worked” by
firefighters employed by cities, municipalities or fire districts. See the State and
Local Government Employers section of this handbook.


MANDATORY OVERTIME


No provision in the law requires an employer to give notice to its employees that they
are required to work overtime. It is an employer’s prerogative to set the work
schedule and require an employee to work overtime without notice unless the
employer’s policy or a union contract provides otherwise.


UNAUTHORIZED OVERTIME


An employee who works unauthorized overtime must still be paid one and one-half
times their regular rate for all hours worked over 40 hours in the employer’s seven
day workweek. An employer may discipline or terminate an employee who works
unauthorized overtime but must still pay the employee for the time worked.


COMPENSATORY TIME NOT ALLOWED IN PRIVATE SECTOR
EMPLOYMENT


Compensatory time is allowed only for government employees. Oregon and federal
law prohibits private sector employers from giving non-exempt employees
compensatory time off in lieu of paying overtime. Private sector employees may not
elect to take time off in lieu of receiving overtime wages. If an employee has worked
extra hours on one day of the workweek, the employer may provide an equal amount
of time off in the same workweek so that no overtime will be due, (assuming there is
no daily overtime requirement). 29 C.F.R. § 553.21.


OVERTIME AND HOURS LIMITATIONS IN SPECIFIC
INDUSTRIES


MANUFACTURING ESTABLISHMENTS


Employees “employed in” mills, factories, and manufacturing establishments must be
paid at one and one-half times the employee’s regular rate of pay for hours worked in
excess of 10 in any day. In addition, employees may not work more than 13 hours in
any given day. ORS 652.020(1).


Just as employers are required to establish a regular, recurring seven-day period for
the purposes of computing weekly overtime, employers are also required to establish
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a regular, recurring 24-hour day for purposes of computing daily overtime. OAR
839-001-0140.


Employees who are represented by a collective bargaining agreement are excluded
from this requirement, provided limits on the required hours of work and overtime
payment have been addressed in the agreement. ORS 652.020(4).


These restrictions do not apply to sawmills, planing mills, shingle mills, and logging
camps unless and until similar laws have been enacted in California, Washington, and
Idaho. ORS 652.030; OAR 839-001-0127.


CANNERIES


Employees who work more than 10 hours per day in canneries, driers and packing
plants (excluding such establishments that are located on farms and which primarily
process products produced on such farms) must be paid for any hours worked over 10
at one and one-half times their regular rate of pay. ORS 653.265.


Agricultural employers should note that even when a cannery, drier or packing plant
is located on a farm, employees must be paid daily overtime if the cannery does not
primarily process products produced on such farm. In addition, employees of such
plants MAY STILL BE SUBJECT to state and federal overtime requirements for
hours worked in excess of 40 in a workweek. See “Agricultural Employment” section
below, page 69 and following.


Agricultural employers should also note that the provisions of ORS 652.020 may also
require the payment of daily overtime and impose a maximum limit to hours worked
each day when operations of the establishment constitute “manufacturing.”
Manufacturing is defined as “the process of making goods or any material produced
by machinery; anything made from raw materials by machinery; the production of
articles for use from raw or prepared materials by giving such materials new forms,
qualities, properties or combinations, by the use of machinery.” OAR 839-001-
0100(11)(a).


A worker under 18 years of age may work a maximum of 10 hours in one day in a
cannery. OAR 839-021-0067(3). Employers must apply to the Wage and Hour
Commission for a special permit in order to employ 16- and 17-year-old workers
more than 10 hours per day. Like their adult counterparts, minors working more than
10 hours per day by permit must be paid one and one-half times their regular rate of
pay.


MINES


Persons working in underground metals mines may not be required to work longer
than eight hours in any 24-hour period. This restriction does not apply in case of
emergency when life or property is endangered. It does not apply to mines in their
first stages of development, such as tunnel work to a length of 200 feet, or shaft work
to a depth of 150 feet, or to any surface excavation. ORS 652.040.
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LABOR PROVIDED TO STATE AND LOCAL GOVERNMENTS


When a contractor employs labor to work on a contract with a state or local
government agency, school district, municipal corporation or subdivision, the
employee may not be required or permitted to work more than 10 hours per day or 40
hours per week except in emergencies or when absolutely necessary. When such
overtime hours are worked, employees must be paid at the rate of one and one-half
times the employee’s regular rate of pay for the following time worked:


 Over eight hours in one day in any five-day workweek Monday to Friday, OR
Over 10 hours in one day if the employer has established a work schedule of
four consecutive days during the period Monday through Friday;


 Over 40 hours in a week;
 On Saturdays and on the following legal holidays:
 Each Sunday;
 New Year’s Day (January 1);
 Memorial Day (last Monday in May);
 Independence Day (July 4);
 Labor Day (first Monday in September);
 Thanksgiving Day (4th Thursday in November); and
 Christmas Day (December 25).


ORS 279C.540.


These requirements do not apply to public improvement contracts or contracts for
services if the contractor is a party to a collective bargaining agreement. Contracts
for services, personal services, and services at county fairs are subject to different
overtime provisions. See ORS 279C.540 for more information.


Workers employed on public works projects are subject to a number of additional
minimum (prevailing) wage, overtime and reporting requirements under Oregon’s
prevailing wage rate law (ORS 297C.800 et seq.). Public agencies, contractors, and
subcontracts who have questions about this law are encouraged to contact BOLI’s
Wage and Hour Division at 971-673-0761. Email inquiries may also be sent to
pwremail.boli@state.or.us.


See the Special Employment Situations section below regarding the wage and hour
laws, including overtime provisions which apply specifically to employees of state
and local government employers.


PAYMENT OF DAILY AND WEEKLY OVERTIME


When employees who are entitled to daily overtime have worked more than 40 hours
in the workweek and have also exceeded the maximum number of hours on one or
more days, thereby earning daily overtime, the employer should calculate overtime
hours worked on both the daily and weekly bases and pay the greater amount.







Wage & Hour Laws


58


Example: A manufacturing establishment employee must be paid overtime for any
hours worked over ten in a day and 40 in a workweek:


A. Where daily overtime hours are greater than weekly:
Mon 12 hours
Tue 8 hours
Wed 5 hours
Thurs 5 hours
Fri 11 hours


Total Hours Worked = 41 hours
Daily Overtime Hours Worked = 3 hours
Weekly Overtime Hours Worked = 1 hour
The employee must be paid for three hours of overtime


B. Where weekly overtime hours are greater than daily:
Mon 11 hours
Tue 8 hours
Wed 8 hours
Thur 11 hours
Fri 8 hours


Total Hours Worked = 46 hours
Daily Overtime Hours Worked = 2 hours
Weekly Overtime Hours Worked = 6 hours
The employee must be for six hours overtime


HOSPITALS AND RESIDENTIAL CARE FACILITIES


Hospitals and certain residential care facilities such as nursing homes, homes for the
aged, and residential care facilities for the mentally ill may use an alternative work
period for calculating the number of overtime hours worked. Under this method, the
qualifying employer may use a work period of 14 consecutive days (in place of the
usual 40 hour workweek) provided that employees are paid for overtime for any
hours worked in excess of eight in a day and for any hours worked in excess of 80 in
the work period. The arrangement is often referred to as the “8 and 80 Rule” for
computing overtime hours worked. OAR 839-020-0125(2)(e); 29 U.S.C. § 207(j).


In order for a hospital or qualifying care facility to compensate overtime hours
worked using a 14-day work period, the employee and employer must have agreed to
such an arrangement prior to the performance of any work.


In addition, the agreement must provide that overtime will be paid on a daily basis for
all hours worked over eight in a day as well as for hours worked over 80 in the 14-day
work period. The agreement must also state the time and day of the week that the 14-
day period begins and must be noted in the employer’s records.
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To compute the number of overtime hours in a work period where an employee has
worked more than 80 hours and has also exceeded 8 hours in one or more days, an
employer must add up the number of daily overtime hours and the number of bi-
weekly overtime hours and pay the greater of the two.


Example:


Week #1 Week #2
Saturday 8 hours Saturday 8 hours
Sunday 8 hours Sunday 8 hours
Monday 10 hours Monday 8 hours
Tuesday 6 hours Tuesday 8 hours
Wednesday 8 hours Wednesday 0 hours
Thursday 8 hours Thursday 0 hours
Friday 8 hours Friday 0 hours
TOTAL 56 hours TOTAL 32 hours


Total hours worked: 88 (56 + 32)
Overtime hours over 80 hours: 8
Overtime hours over 8 hours: 2
Total overtime hours to pay: 8 (the greater of the hours worked over 80 in the


pay period and the hours worked over 8 in any
given day)


NOTE: There are specific provisions regarding the amount of overtime that may be
required for certain health care workers that are enforced by the Health Division of
the Department of Human Services. ORS 441.166 prohibits a hospital from requiring
a registered nurse to work more than two hours beyond a regularly scheduled shift
and more than 16 hours in a 24-hour time period except under certain emergency
circumstances. BOLI does not enforce these maximum overtime provisions.
Employers may direct any inquiries pertaining to maximum hours of work for nurses
to the Department of Human Services, Health Services, Health Care Licensure &
Certification Section at 971-673-0540.


ORS 441.178 prohibits hospitals from retaliating against nursing staff who report
violations of these maximum overtime provisions or other unsafe conditions, and
gives enforcement authority to BOLI to investigate any reported retaliation under the
“whistleblowing” provisions of the civil rights law. Questions about retaliation for
reporting unsafe conditions in hospitals, including overtime violations, should be
referred to the BOLI’s Civil Rights Division at 971-673-0764.
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COMMONLY ASKED QUESTIONS – The “8 and 80” Rule


Q. Does a nurse have to be an RN in order to be paid overtime under the 8 and
80 rule?


A. No. In fact, the employee need not be a nurse at all. The 8 and 80 rule applies to
the employer (not the employee), so any employee of a hospital or qualifying
residential care facility, from a nurse or a CNA to the payroll or information
technology staffers may be paid overtime under the 8 and 80 rule.
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WORKING CONDITIONS
All employers in Oregon, except U.S. government employers, must comply with state
laws that establish working conditions standards. Employees who are exempt from
minimum wage are generally exempt from the working conditions rules as well.
ORS 653.020 and ORS 653.261. Note, however, that provisions relating to rest
breaks for the expression of breast milk also apply to salaried exempt “white collar”
workers. ORS 653.077(9). Civil penalties may be assessed for failure to comply
with Oregon rules regulating working conditions. OAR 839-020-1010(1)(j)(l).


REST PERIODS


Oregon law requires an employer to provide a paid rest period of not less than 10
minutes for every segment of four hours or every “major portion thereof” (meaning
two hours and one minute through four hours) worked in a work period. This time
must be taken in addition to and separately from required meal periods. The rest
period should be taken as nearly as possible in the middle of the work segment. It is
prohibited for an employer to allow employees to add the rest period to a meal period
or to deduct the rest periods from the beginning or end of the employee’s work shift.
OAR 839-020-0050(6)(a)(B).


Employers also bear the burden of showing that they have provided the rest periods
required by law. OAR 839-020-0050(6)(a)(C).


Rest Period Exception


On shifts of five or less hours, retail or service establishment employees 18 years or
older, who work alone, are not required to be given a rest break as long as they are
allowed sufficient time to use restroom facilities when necessary.
OAR 839-020-0050(6)(b).


MEAL PERIODS


Oregon law requires an employer to provide an unpaid meal period of not less than
30 minutes to each non-exempt employee who works six or more hours in a work
period. An employee must be relieved of all work duties during the meal period. If
an employee is not relieved of all work duties during a 30 minute meal period, the
employer must pay the employee for that time. OAR 839-020-0050(3)(c).


For work periods between six and seven hours, the meal period is to be taken between
the second and fifth hours worked. For work periods greater than seven hours, the
meal period is to be taken between the third and sixth hours worked.
OAR 839-020-0050(2)(c). Additional meal periods are required for work periods of
14 and 22 hours


For work periods that are less than six hours, no meal period is required.
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Meal Period Exceptions


When an employer fails to provide an employee with a required meal period, Oregon
law places upon the employer the burden to show that one of the following exceptions
applies:


1. Unexpected Event. On rare occasions unexpected events may occur that
prevent an employer from providing employees with the meal period. These
events include unforeseen equipment failures, acts of nature, or other
exceptional and unanticipated circumstances. In such an event, if an
employee is not relieved of all duties for 30 continuous minutes during the
meal period, the employer must pay the employee for the entire meal period.
OAR 839-020-0050(3)(c).


2. Industry Custom. Where the employer can demonstrate that an industry has
an established custom or practice of providing a meal period that is less than
30 minutes but not less that 20 minutes, the employer may continue the
practice provided that during the meal period, the employee is relieved of all
duties. OAR 839-020-0050(3)(b).


3. Undue Hardship. The employer must be able to show that providing the
meal period would pose an undue hardship on the employer’s business. An
employer must provide written notice to each employee for whom the
employer has claimed an undue hardship. The form of the notice is available
on BOLI’s website. The notice must be given in the language that the
employer uses to communicate with the employee and be retained for at least
six months after the employee’s termination. The undue hardship exception
does not relieve an employer from the requirement to provide the employee
with adequate periods in which to eat, rest, and use the restroom without
reducing the employee’s pay.
OAR 839-020-0050(5).
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Undue Hardship means significant difficulty or expense when considered in
relation to the size, financial resources, nature, or structure of the business.
OAR 839-020-0050(4).


To determine if the “undue hardship” exceptionapplies, the following factors
should be considered:


 What is the cost of complying with the meal period requirement?
 What are the overall financial resources of the employer?
 Is there anyone qualified to relieve the employee at the worksite?


How many employees does the employer have overall? How many
worksites does the employer have? How separate are the worksites?
What are the purposes of the various worksites?


 What effect does giving the meal period have on continuous operations
pertinent to machinery start-up and shutdown time and expense? On
intermittent workflow? On perishables used at the site? On the health
and safety of other employees, patients, clients or the public?


4. Tipped Food or Beverage Servers. An employer and a tipped food and
beverage server may agree to waive the required meal period under certain
circumstances:


 The employee is employed to serve food or beverages, receives tips
and reports those tips to the employer.


 The employee is at least 18 years of age.
 The employee voluntarily requests to waive the meal period. (For


newly hired employees, the request to waive the meal period may not
be made until the employee has worked for the employer at least seven
days.) The request to waive the meal period is in writing on a form
prescribed by BOLI and available on BOLI’s website The employer
must retain a copy of the meal waiver for six months after the
employee separates from employment.


An employee that has requested a meal period waiver must still be provided
with an opportunity to consume food during shifts of six hours or longer, and
must be paid for any meal period in which the employee is not relieved of all
duty.


When the employee works longer than eight hours, the employee must be
given a meal period in which the employee is relieved of all duty.


The employer must keep records clearly showing whether or not the employee
has received the meal period as well as conspicuously post a notice provided
by BOLI regarding rest and meal periods. The notice is also available on
BOLI’s website.
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The agreement to waive a meal period may be revoked by either the employer
or the employee by providing seven calendar days written notice. An
employee may also request to take a meal period without revoking the
agreement to waive the meal period by submitting a written request to the
employer at least 24 hours prior to the meal period requested. OAR 839-020-
0050(8).


WORK PERIOD DEFINED


For purposes of rest and meal periods, work period means the period between the time
the employee begins work and the time the employee ends work and includes rest
periods and any period of one hour or less NOT designated as a meal period during
which the employee is relieved of all duties. Meal periods are not included as part of the
work period unless the employee continues to perform duties during the meal period.
OAR 839-020-0050(10).


To determine the number of rest periods to which an employee is entitled, the
employer must calculate the number of four-hour segments (or major portions
thereof) that are included in the work day.


Example: In a six and one-half hour work period, there is one four-hour segment and
one two and one-half hour segment (the major portion of four hours), so the employer
is required to provide two rest breaks in addition to a meal period.


Numbers of Rest and Meal Periods Required Based on
Length of Work Period


Length of work period
Number of rest
breaks required


Number of meal
periods required


2 hrs or less 0 0


2 hrs 1 min — 5 hours 59 min 1 0


6 hrs 1 1


6 hrs 1 min — 10 hours 2 1


10 hrs 1 min — 13 hours 59 min 3 1


14 hrs 3 2


14 hrs 1 min — 18 hours 4 2


18 hrs 1 min — 21 hrs 59 min 5 2


22 hrs 5 3


22 hrs 1 min — 24 hrs 6 3
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REST AND MEAL PERIODS UNDER COLLECTIVE BARGAINING
AGREEMENTS


The provisions of the rest and meal period rules may be modified by the terms of a
collective bargaining agreement if the terms of the agreement specifically prescribe
rules concerning rest and meal periods. OAR 839-020-0050(6)


REST PERIODS FOR EXPRESSION OF MILK


ORS 653.077 and OAR 839-020-0051 require employers of 25 or more employees to
provide reasonable rest periods to accommodate an employee who needs to express
milk for her child 18 months of age or younger.


A reasonable rest period is defined as not less than 30 minutes during each 4-hour
work period or major part of a 4-hour work period to be taken by the employee
approximately in the middle of each work period.


Whenever feasible, the employee should take expression of milk rest periods at the
same time as other statutorily required rest and meal periods. Employers need only
compensate the portion of the rest period which would otherwise be paid under law or
contract. Where taking this rest break with other required rest and meal periods is not
feasible, the employee must be allowed to take an additional unpaid rest break of 30
minutes during each 4-hour period to express milk.


Employers are also required to make reasonable effort to provide a private location
which is reasonably close to the employee’s work station where she can express milk.
The location may not be a public restroom or toilet stall and must be free from
intrusion by other employees or the public.


An employer must allow the employee to bring a cooler or other insulated container
to store the expressed milk. If the employer allows employees to use a refrigerator for
personal use, the employee must be permitted (but may not be required by the
employer) to use the available refrigeration to store the milk.


Employers may not require an employee to use paid leave time for the expression of
milk.
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Amendments to the FLSA – 29 U.S.C. § 207 (2010): Federal law now requires
accommodations for the expression of milk in the workplace similar to those of
Oregon. Oregon employers who are covered by the FLSA must comply with both
standards and should be aware of the following inconsistencies between state and
federal law.


Coverage: State law applies to employers of 25 or more employees. Rest periods to
express milk are required for non-exempt employees (as well as exempt
administrative, executive and professional employees) with a child 18 months of age
or younger. Federal law applies to all employers covered by the FLSA. Rest periods,
however, need not be provided to employees who are exempt from overtime under
section 7 of the FLSA, or for employees with a child over one year of age.


Frequency and Timing of the Breaks: State law requires a 30 minute break for
every 4 hour segment of the work period. Federal law is potentially more generous in
that it requires a break “each time an employee has need to express milk” and allow
for “a reasonable time,” which could exceed the 30 minutes required by state law.


Undue Hardship Exemption: Under state law, an employer need not provide rest
breaks for the expression of milk if doing so would impose an “undue hardship.”
Federal law only allows such an exemption for employers of less then 50 employees.


OTHER WORKING CONDITIONS PROVISIONS


The Bureau’s administrative rules also prohibit employers from requiring employees
to lift excessive weights and require employers to provide sanitary and safe work
areas with adequate lighting, ventilation, washrooms, and toilet facilities. The
working conditions rules also require employers to comply with the provisions of
ORS Chapter 654 (the Oregon Safe Employment Act) enforced by the Oregon
Occupational Safety and Health Division (OR-OSHA). OAR 839-020-0060 and 839-
020-0065.


ADEQUATE WORK / “SHOW-UP“ PAY PROVISIONS ABOLISHED


A former rule requiring “adequate work” or “show-up pay“ for adult workers was
abolished in 1990. Under certain circumstances, the Bureau’s child labor regulations
still require minors under the age of 18 to be paid for time scheduled but not worked.
See the Employment of Minors section of this handbook for rules that regulate
working conditions for minors.
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SPECIFIC EMPLOYMENT SITUATIONS


COLLECTIVE BARGAINING AGREEMENTS
Under wage and hour law there are a number of special provisions pertaining to
employment under the terms of collective bargaining agreements. These provisions
include:


DEDUCTIONS


ORS 652.610(d) allows for deductions from an employee’s wages as long as they are
authorized by a collective bargaining agreement to which the employee and employer
are parties.


MEAL AND REST BREAKS


The provisions of the rest and meal period rules may be modified by the terms of a
collective bargaining agreement if the terms of the agreement specifically prescribe
requirements concerning rest and meal periods. OAR 839-020-0050(5)


NOTE: Any exceptions to meal and break requirements for minors must be
approved by the Wage and Hour Commission pursuant to OAR 839-021-
0072(4)(5)(6).


BREAKS FOR THE EXPRESSION OF MILK


Expression of milk break rules may be modified by the terms of a collective
bargaining agreement provided the agreement includes provisions that prescribe
break requirements for the expression of milk. OAR 839-020-0051(11)


OVERTIME EXCEPTIONS FOR PUBLIC EMPLOYEES


Rules governing overtime and/or compensatory time may be modified for workers
employed by public employers who are covered by a collective bargaining agreement
that expressly waives the overtime provisions of ORS 653.268.


ORS 653.268(2) states, “Nothing in this section shall prevent a labor organization
under the National Labor Relations Act or ORS 243.650 to 243.782 or other
employees from negotiating additional overtime pay requirements with a public
employer.”


EXCEPTIONS FOR MILLS, FACTORIES AND MANUFACTURING
ESTABLISHMENTS


ORS 652.020(4) exempts employees covered by a collective bargaining agreement
from the maximum work hours and overtime provisions in ORS 652.020(1) and (2),
provided limits on work hours and overtime payment have been agreed upon by the
employer and the labor organization.
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FINAL PAYCHECK EXCEPTION


Final paycheck requirements outlined under ORS 652.140 do not apply when
collective bargaining agreements contain specific timelines and/or requirements under
which payment of final wages must be made. ORS 652.140(5)


WAGE CLAIM RESTRICTIONS FOR UNION MEMBERS


Members of a labor union having wage claims should follow the grievance
procedures set forth in their union contract. Unless certain conditions are met, the
Bureau may not accept a wage claim from a union member if the recovery sought in
the wage claim is covered by a union contract containing a grievance procedure.
Exceptions are made for wage claims filed when a business closes without paying its
employees or an alleged wage and hour law violation involves a “minimum standard”
provided by law, e.g., minimum wage or final pay violation.


STATE AND LOCAL GOVERNMENT EMPLOYMENT
The general principles of wage and hour law contained in the preceding material also
apply to government employers unless a specific exemption applies. This section
summarizes the areas of wage and hour laws that apply specifically to state and local
government employers that differ from wage and hour law generally.


The rules relating to overtime and working conditions contained in Division 20 of the
Oregon Administrative Rule do not apply to individuals employed in public agencies
if other laws or collective bargaining agreements regulate those areas.


Likewise, state and local government employers are not required to comply with state
rest and meal period regulations if other provisions of law or collective bargaining
agreements prescribe rules pertaining to these working conditions. ORS 653.261(3).


Public employees must be compensated for overtime worked in excess of 40 hours in
any workweek at one and one-half times the employee’s regular rate of pay if
budgeted funds for overtime are available. If budgeted funds are not available for the
payment of overtime, the employee is entitled to compensatory time off at not less
than time and one-half the overtime hours worked. ORS 653.268; 29 C.F.R. §
553.20, et seq.
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EXCEPTIONS TO OVERTIME REQUIREMENTS


Certain public employees are excluded from the application of these overtime
requirements, including:


 Fire protection and law enforcement personnel employed by public employers
(see Firefighters and Police Protection Employees below for alternate
overtime requirements);


 Workers employed to fight forest fires;
 Employees of an irrigation system district actually engaged in the distribution


of water for irrigation or private use;
 Executive, supervisory, administrative and professional employees as defined


in OAR 839-020-0320 and 29 C.F.R. § 541; and
 Workers covered by a collective bargaining agreement which expressly


waives the overtime provisions of ORS 653.268.
ORS 653.269.


MAXIMUM ACCRUALS OF COMPENSATORY TIME


Federal law places a cap on the maximum number of compensatory time or “comp
time“ hours that may be accumulated. For most employees, that cap is 240 hours,
which represents 160 actual overtime hours worked. Overtime must be paid in cash
when that cap is reached. Public agencies may establish their own policies setting a
lower limit on the number of hours employees may accrue.


Seasonal workers who work long hours during one period of the year may accrue
hours of compensatory time up to 480 hours if their anticipated compensatory time
accrual during their busy season is more than 240 hours. Snow plowing, road
maintenance, tax return processing, and outdoor swimming pool attendance are
possible examples of work performed by seasonal workers. 29 C.F.R. § 553.24.


Specific provisions regarding the maximum accrual of compensatory time apply to
firefighters and law enforcement personnel. See “Firefighters and Police Protection
Employees” section below.


USE OF COMPENSATORY TIME


Public employees must be permitted to use compensatory time within a “reasonable”
period after requesting the time off unless the employee’s absence would unduly
disrupt the operations of the agency. Records must be kept of all overtime hours
worked and compensatory time hours accrued and used. 29 C.F.R. § 553.21.


CASHING OUT COMPENSATORY TIME


Compensatory time may be cashed out at any time and must be paid at the regular
rate earned by the employee at the time the employee receives the payment. At
termination, the employer must pay any accrued hours at the employee’s current rate
of pay or the average rate earned over the last three years of employment, whichever
is higher. 29 C.F.R. § 553.27.
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PUBLIC HOSPITALS, NURSING HOMES AND RESIDENTIAL
TREATMENT FACILITIES


Like their complements in the private sector, hospitals and residential care facilities
(such as nursing homes, homes for the aged, and residential care facilities for the
mentally ill) operated by local government agencies may use a work period of 14
consecutive days for the purpose of calculating overtime, provided the employee and
employer have agreed to it prior to the performance of any work. The agreement
must state the time and day of the week that the 14-day period begins. This must be
noted in the employer’s records. The care facility must pay one and one-half times
the regular rate for any work performed over 80 hours in the 14-day period and one
and one-half times the regular rate for any hours worked over eight in a day. See the
Minimum Wage and Overtime Laws section of this handbook for a daily overtime
calculation example for hospitals and residential care facilities using the 14-day rule.
ORS 653.269(6).


FIREFIGHTERS AND POLICE PROTECTION EMPLOYEES


Special overtime requirements apply to most firefighters and law enforcement
employees.


Federal law requires an employer having five or more firefighting protection
employees to pay those employees at one and one-half times their regular rates for all
hours worked over 53 in a week. The employer may average the hours worked over
periods longer than a week but not over more than a four-week period.


Civilian employees who work in dispatching, repair or maintenance, and clerical
work are excluded from the 53-hour-week provision and must be paid one and one-
half times their regular rates for hours worked over 40 in a week.


Oregon law requires fire departments employing fewer than four firefighters to pay
overtime for any week in which a firefighter works more than 72 hours. Fire
departments that employ four or more firefighters must pay overtime any time a
firefighter works more than 56 hours in a week. The fire department may average the
hours worked per week over each quarter of its fiscal year for the purpose of
calculating overtime. ORS 652.060(1).


In addition, Oregon law requires that firefighters be allowed 48 consecutive hours off
duty during each seven-day period ORS 652.070.


Oregon law requires employers to include vacation and sick leave hours taken along
with hours worked for the purpose of calculating overtime hours. However, if the
firefighter agrees, fire department employers having four or more firefighters may
pay straight time wages for hours in a week when an employee is replacing another
on authorized leave or filling a vacancy temporarily, provided the employee’s
decision to fill the vacancy is freely made. ORS 652.070, 652.080.
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LAW ENFORCEMENT EMPLOYEES


Municipal corporations employing five or more law enforcement employees must pay
certain law enforcement officers one and one-half times their regular rates for hours
worked over 43 in a week or 171 in a 28-day period. Police departments may also
elect to pay overtime after 40 hours in each workweek. Police protection personnel
employed by agencies having fewer than five police employees are exempt from
overtime requirements.


The following table summarizes the maximum hours and overtime provisions for fire
and law enforcement employees under federal law. Overtime compensation,
premium pay, or comp time is required for all hours worked in excess of the listed
maximum hours standard.


Work Days
Maximum Fire


Protection Hours
Maximum Law


Enforcement Hours
28 212 171
27 204 165
26 197 159
25 188 153
24 182 147
23 174 141
22 167 134
21 159 128
20 151 122
19 144 116
18 136 110
17 129 104
16 121 98
15 114 92
14 106 86
13 98 79
12 91 73
11 83 67
10 76 61
9 68 55
8 61 49
7 53 43


29 C.F.R. § 553.230
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Maximum Compensatory Time Accrual of 480 Hours


Federal regulations allow government employers to set a maximum 480 hour limit for
accrued compensatory time hours for fire and police protection personnel. The higher
maximum may also be used for emergency response employees such as ambulance
workers or dispatchers and rescue work in connection with fire and police protection.
“Compensatory time” is defined as time off in lieu of monetary overtime
compensation. 29 C.F.R. § 553.21.
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AGRICULTURAL EMPLOYMENT


DEFINITION OF AGRICULTURE


In order for agricultural provisions of wage and hour laws to apply, the work
performed by the employee must meet the definition of agriculture.


Agriculture includes farming in all its branches and among other things includes the
cultivation and tillage of the soil, dairying, the production, cultivation, growing, and
harvesting of any agricultural or horticultural commodities, the raising of livestock,
bees, fur-bearing animals, or poultry and any practices performed by a farmer or on a
farm as an incident to or in conjunction with such farming operations, including
preparation for market, delivery to storage or to market, or to carriers for
transportation to market.
OAR 839-021-0006(1).


Under this definition, (which applies to the employee rather than the employer)
agriculture has two distinct meanings: one relates to the primary meaning of
agriculture; the other gives to the term a somewhat broader secondary meaning.


The primary meaning includes certain specific farming operations such as cultivation,
growing and harvesting of any agricultural commodities. If an employee is involved
in any of these activities, he or she is engaged in agriculture.


The secondary meaning of agriculture encompasses operations other than those that
fall within the primary meaning of the term and includes any practices that are
performed either (1) by a farmer or (2) on a farm as an incident to or in conjunction
with that farming operation whether or not they are themselves farming practices.
Examples could include office work, maintenance, and protective work. Secretaries,
clerks, bookkeepers, night watchmen, maintenance workers, engineers, and others
who are employed by a farmer or on a farm are employed in secondary agriculture if
their work is part of the agricultural activity and is subordinate to the farming
operations of that farmer or on that farm.


The secondary meaning of agriculture does NOT apply with respect to employees
engaged in any practices performed by their employer in connection with farming
operations that are not his/her own, e.g, processing the crops of other farms.


Work that is sometimes confused with agriculture includes:
 Employment in forestation or reforestation;
 Employment in the collection of wild forest products such as mushrooms,


evergreen boughs, beargrass, yewbark, salal or ferns; and
 Employment handling agricultural products produced on another farm.
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AGRICULTURAL WORKERS EXEMPT FROM OVERTIME


All employees who perform only agricultural work during a workweek are exempt
from overtime. ORS 653.261(2); OAR 839-020-0135.


NOTE: Where an employee performs work that is both exempt and non-exempt in
the same workweek, the employee is NOT exempt during that workweek.


AGRICULTURAL EXEMPTIONS TO MINIMUM WAGE


Small Farm Exemption


Both federal and state laws also provide minimum wage exemptions for “small”
farms, however, the criteria are different for each. Employers in small farming
operations must take care to be sure that they are exempt under each law before
deciding not to pay minimum wage.


Federal criteria: If the employer did not employ more than 500 man-days of
agricultural labor in any calendar quarter of the preceding calendar year, the
minimum wage exemption applies for all agricultural employees for the entire
following year. A man-day is any day during which an employee performs
agricultural labor for at least one hour.


State criteria: If the employer did not employ more than 500 piece rate work days in
any calendar quarter of the preceding calendar year, the employer’s hand harvesters


CANNERIES, DRIERS AND PACKING PLANTS: Employees who work more
than 10 hours per day in canneries, driers and packing plants (excluding such
establishments that are located on farms which primarily process products produced
on such farms) must also be paid for any hours worked over 10 at one and one-half
times their regular rate of pay. ORS 653.265.


Agricultural employers should note that even when a cannery, drier or packing plant
is located on a farm, employees must be paid daily overtime if the cannery does not
primarily process products produced on such farm. In addition, employees of such
plants MAY STILL BE SUBJECT to state and federal overtime requirements for
hours worked in excess of 40 in a workweek.


Agricultural employers should also note that the provisions of ORS 652.020 may also
require the payment of daily overtime and impose a maximum on the number of
hours worked per day when operations of the establishment constitute
“manufacturing.” Manufacturing is defined as “the process of making goods or any
material produced by machinery; anything made from raw materials by machinery;
the production of articles for use from raw or prepared materials by giving such
materials new forms, qualities, properties or combinations, by the use of machinery.”
OAR 839-001-0100(11)(a).
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and pruning laborers who are paid on a piece rate basis are exempt from minimum
wage for the entire following year. ORS 653.020(1)(a).


In addition to the small farm exemptions, certain minimum wage (and overtime)
exemptions are also available to specific types of agricultural employees.


Immediate Family


The parent, spouse, child or other member of the agricultural employer’s immediate
family are exempt from both minimum wage and overtime. ORS 653.020(1)(b).


Commuters


Hand harvesters or pruning laborers who commute daily from their permanent
residence, regardless of age, are exempt from minimum wage if they are paid on a
piece rate basis and if they have been employed in agriculture less than 13 weeks in
the previous calendar year. ORS 653.020(1)(c).


Minor hand harvesters or pruning laborers


Minors 16 and under who are employed as hand harvest labor and paid on a piece rate
basis are exempt from minimum wage and overtime provided the piece rate they are
paid is the same as that paid to other workers on the same farm. ORS 653.020(1)(d).


Range production of livestock


Workers who spend more than 50 percent of their time in the range production of
livestock are exempt from minimum wage. To be exempt, Oregon workers must be
paid on a salary basis, which is defined as 2,080 hours times the current minimum
wage, then divided by 12. (Example: effective January 1, 2012, the Oregon minimum
wage is $8.80, so the required salary would be $8.80 times 2,080 hours divided by 12
months = $1,1525.33. The salary will change annually with minimum wage
adjustments pursuant to Ballot Measure 25, passed in November 2002. See ORS
653.020(1)(e), 653.010(9) and 653.020(1)(e).


REST AND MEAL PERIODS IN AGRICULTURE


Unless a worker employed in agriculture is exempt from minimum wage, working
conditions requirements and rest and meal period requirements apply to agricultural
employees in the same way as they apply to non-agricultural employees.


ADDITIONAL INFORMATION


Additional information and publications pertaining to agricultural employment are
available from the US Department of Labor at www.dol.gov/esa/whd or by contacting
the Wage and Hour Division of the USDOL at 503-326-3057.
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EMPLOYMENT OF MINORS
Both state and federal laws and place strict limitations on the employment of minors,
including limitations on the number of hours minors of different ages may work and
the various types of work permissible for minor employees. These provisions aim not
only to protect the health of young people in the work place, but also to safeguard
their well being and educational opportunities outside the workplace.


EMPLOYERS SUBJECT TO BOTH STATE AND FEDERAL CHILD
LABOR LAWS


Employers who hire minors should be familiar with Oregon and federal laws that
regulate the employment of minors. The provisions of state and federal law are not
identical and where one or the other provides a higher standard relating to child labor
restrictions or minimum ages for certain activities, the more stringent standard will
apply.


OREGON CHILD LABOR LAW


The Wage and Hour Commission, a three-person board appointed by the governor, is
responsible for establishing minimum standards for the work hours and working
conditions of minors. ORS 653.305.


The text of Oregon child labor law (a subset of wage and hour law) is found at ORS
653.305 to 653.370. The Oregon Administrative Rules which implement state child
labor law are found at OAR 839, division 021. These provisions can be accessed
online through BOLI’s website at www.oregon.gov/BOLI/TA under the headings
“Oregon Revised Statutes” and “Administrative Rules.”


Violation of these laws can result in civil penalties of up to $1,000 per violation as
well as revocation of an employer’s right to hire minor employees. ORS 653.307,
653.370, OAR 839-021-0320, 839-021-0490.


FEDERAL CHILD LABOR LAW


Federal child labor law is authorized by the FLSA at 29 U.S.C. § 201, et seq.
Regulations implementing the FLSA are found at 29 C.F.R. 570.


Employers who are subject to the Fair Labor Standards Act (federal law) may obtain
additional information from the USDOL’s website at www.dol.gov/esa/whd or by
calling 503-326-3057.


Federal civil penalties are subject to a civil money penalty of up to $11,000 for each
employee that is the subject of a child labor violation.
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HIRING MINORS


The process of hiring a minor employee is very much like the process for hiring an
adult employee. There are, however, three additional administrative requirements
which pertain to the employment of any minor:


1. Obtaining an annual employment certificate;
2. Verifying the applicant’s age; and
3. Meeting special posting / recordkeeping requirements.


NOTE: There are additional conditions placed on the employment of minors under
14 years of age and for specific industries like door to door sales and the
entertainment industry (see relevant sections below).


Annual Employment Certificate


Employers who employ minors 14–17 years of age must first obtain an Employment
Certificate from the Child Labor Unit of the Bureau’s Wage and Hour Division. This
employment certificate is renewable annually. Individual work permits are not
required for minors ages 14 through 17, but employers are required to verify the ages
of all minors hired.


Employment Certificate applications may be obtained from the Bureau’s website at
www.oregon.gov/boli or by calling the Child Labor Unit at 971-673-0836. Yearly
renewal applications are sent to employers who have been issued an Employment
Certificate. Each employer who applies for an employment certificate receives a
summary of state and federal child labor laws. ORS 653.307.


The Employment Certificate application requires the name and address(es) of the
employer and the company representative who completes the application, an estimate
of the number of minors to be employed during the year, the ages of the minors
anticipated to be employed, and a description of the duties to be performed, including
any equipment or machinery to be operated by minors. If any changes in the duties or
equipment to be operated are made after the Employment Certificate is issued, the
employer must complete and submit a “Notice of Change in Duties” form. OAR 839-
021-0220(2)(b).
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Process for Issuing Employment Certificates


The Bureau’s Child Labor Unit reviews each Employment Certificate application. If
the proposed employment complies with state and federal child labor regulations, the
Bureau will issue a validated Employment Certificate to the employer. The validated
certificate must be posted in a conspicuous location where employees may easily
review it. If the employer employs minors at multiple sites, a copy of the
Employment Certificate must be posted at each site.


If the employment proposed by the employer in the Employment Certificate application
appears not to comply with state or federal law, the employer will be contacted by the
Child Labor Unit. Sometimes the Employment Certificate is issued with restrictions
relating to the work which may be performed by minors.


Employment Permits for Minors Under 14 Years of Age


Oregon’s Wage and Hour Commission has authorized the Bureau’s Wage and Hour
Division to issue employment permits to children under 14 years of age under limited
circumstances. If issued, the permit authorizes the child to work for one particular
employer only and only when the federal FLSA does not apply. ORS 653.320.
Authorized occupations and hours are very restricted for this age group. OAR 839-
021-0246.


Employment Permit Applications for Minors under 14 are available from the bureau’s
website at www.oregon.gov/boli or by contacting the Child Labor Unit of the Bureau
of Labor and Industries at 971-673-0836.


Federal law does not generally permit the employment of minors under 14 years of
age in non-agricultural employment.


Employers Must Verify Age of Minors


When an employer hires a minor, the employer must require the minor to produce an
acceptable document that verifies his or her age, such as a birth certificate or hospital
birth record, driver’s license or state-issued photo ID card, passport, alien registration
card, U.S military card, certificate of U.S. citizenship, or a baptism record that
includes the minor’s date of birth. Records must be maintained to show that the
employer has met this requirement. A notation in the employee’s personnel file of
which document was used to verify the minor’s age or a copy of the document will
meet the recordkeeping requirement. OAR 839-021-0185.


Special Posting / Recordkeeping Requirements


In addition to records and postings required for employers of adult employees, there
are several additional requirements which apply to all employers of minors.







Wage & Hour Laws


80


Employers Must Maintain List of Minors Employed


Oregon law requires employers to maintain a list of all minors employed.
ORS 653.310; OAR 839-021-0170.


In addition to the minor employee’s full name (as used for social security
recordkeeping purposes) the employer’s records are required to contain the following
information for each minor employed:


 Any identifying symbol or number if such is used in place of name on any
time, work or payroll records;


 Home address, including zip code;
 Date of birth;
 Sex (sex may be indicated by use of the prefixes Mr., Mrs., Miss or Ms.);
 Occupation in which the minor is employed;
 Time of day and day of week on which the minor’s workweek begins;
 Hours worked each workday and total hours worked each workweek; and
 Date the minor became employed by the employer and date employment was


terminated.


For minors under 16 years of age, employers must also maintain and preserve records
containing:


 The time of day that each minor began working and the time of day that each
minor stopped working; and


 A schedule of the maximum number of hours to be worked each day and each
week by each minor.


OAR 839-021-0170.


Posting Requirements for Minors


In addition to general postings required for all employers, employers of minors under
the age of 16 must also post the schedule of maximum hours of work (required by
OAR 839-021-0170(2)(b)) in a conspicuous place where minor employees may
regularly view it. OAR 839-021-0180.


Records Availability


Any record required to be maintained under child labor law must be preserved for two
years. The record must be kept in a safe place which is readily accessible; the records
must be made available for inspection and or transcription by the Bureau.
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CHILD LABOR LAW EXEMPTIONS
As with all of wage and hour law, child labor laws apply only to employees and
therefore they do not extend to work performed by bona fide independent contractors,
volunteers or students participating in unpaid work based learning programs,
including work experience and “school-to-work” programs.


NOTE: If a student is placed in a regular job as a part of a paid work experience
program, the provisions of Oregon and federal child labor laws apply and the student
must be paid no less than the minimum wage for hours worked.


For additional information, see the introductory material above in “The Employment
Relationship.”


OCCUPATIONS EXCLUDED FROM CHILD LABOR REGULATIONS


Newspaper carriers/vendors and minors performing domestic work or chores in
private residences are not subject to the provisions of the child labor laws. However,
the provisions of other laws, including minimum wage, overtime, working conditions
and wage collection laws still apply to these employees. OAR 839-021-0500.


Persons under 18 years of age serving as a referee or assistant referee in a youth or
adult recreational soccer match are exempt from both the child labor and minimum
wage laws.
OAR 839-020-0150(3); OAR 839-021-0500.


PARENTAL AND FAMILY EXEMPTIONS


Federal law allows parents to employ their own children in any occupation except
those that have been declared hazardous by the Secretary of Labor. Federal law
places additional restrictions on parents of minors who are under 16 by prohibiting
employment not only in occupations declared hazardous but also in manufacturing,
construction, and mining occupations. 29 U.S.C. § 203(l).


Under Oregon law, parents who employ their own children must comply with the
same requirements that apply to all other employers of minors, including:


 Obtaining Employment Certificates (for minors 14–17) and employment
permits (for minors under the age of 14),


 Complying with the maximum hours provisions of the Child Labor law, and
 Paying no less than the minimum wage as well as overtime for all hours work


in excess of 40 in a workweek.


Parents may apply to the Wage and Hour Commission for special permits to employ
their children to work at later times than are otherwise permitted by law but may not
employ their children to work more hours than the law permits.


A minor may be employed by a parent or person standing in place of the parent in
agriculture to operate power-driven farm machinery without an employment
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certificate. OAR 839-021-0276(1)(d). Minors who are employed by an agricultural
employer who is an immediate family member are exempt from the payment of
minimum wage. ORS 653.020(1)(b). See the “Employment of Minors in
Agriculture” section below.


Under ORS 653.365, parents are exempt from the imposition of civil penalties for any
violation of child labor laws. Oregon law does not, however, provide a parental
exemption from criminal sanctions. Under ORS 653.991, any violation of child labor
laws or Wage and Hour Commission rules is punishable as a misdemeanor.


PAYMENT OF WAGES TO MINOR EMPLOYEES
The state minimum wage and overtime requirements for minors are the same as for
adults. Where there is a conflict between state and federal law, the standard most
beneficial to the employee will apply.


MINIMUM WAGE


Although federal law allows a “training wage” of less than the federal minimum wage
rate to be paid to workers under the age of 20 during their first 90 consecutive
calendar days of employment with an employer, Oregon law does not allow the
payment of such a training wage. Unless otherwise exempt from state law, all minors
employed must be paid no less than the state minimum wage.


Minors who are immediate family members of an agricultural employer are exempt
from the payment of minimum wage. ORS 653.020(1)(b).


OVERTIME FOR MINOR EMPLOYEES


Employees under 18 years of age must be paid time and one-half their regular rates of
pay for any overtime hours worked, just like their adult counterparts. There are,
however, additional restrictions on the number of hours minors of various ages are
permitted to work. See “Working Conditions for Minor Employees” below.
OAR 839-021-0067 and -0070.


ADEQUATE WORK OR “SHOW-UP PAY”


An employer may not require a minor to report for work without providing adequate
work to earn a “reasonable compensation” or paying the minor a reasonable
compensation in lieu of providing adequate work.


Adequate work is defined as sufficient work to earn at one-half the amount the minor
would have earned at the minor’s regular rate had the minor worked the hours to
which the minor and employer previously agreed.


Reasonable compensation means the greater of the amount the minor receives for one
hour of work at the minor’s regular rate of pay or the amount determined by
multiplying the minor’s regular rate of pay by one-half the number of hours the minor
and employer agreed the minor would work.
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The requirement to provide “adequate work” does not apply if a minor was provided
notice not to report to work and ALL the following conditions are met:


 The employer has a policy describing how notice not to report to work will be
provided to minors; and


 The policy is posted in a conspicuous place frequented by employees at the
worksite where the minor is employed; and


 The employer communicates this policy to the minor prior to the minor’s first
day of work; and


 The employer makes a good faith attempt to follow its policy so as to give the
minor notice before the minor must leave home to travel to work; or


 When circumstances beyond the employer’s control prevent the performance
of the work the minor was to perform during the hours the minor had agreed
to or was scheduled to work. Such circumstances include, but are not limited
to, acts of nature (snowstorms, flooding, etc.), emergencies (fires, power
outages, etc), and unforeseeable equipment failures.


OAR 839-021-0087(5), (6) and (7).


WORKING CONDITIONS FOR MINOR EMPLOYEES
One of the primary differences between adult and minor employees is the limitations
placed on the hours of work a minor employee may work in a given day or week.


HOURS OF WORK FOR MINORS AGES 16 AND 17


Although Sixteen and 17-year-old employees are free to perform work at any time of
day, they may not be required to work more than 44 hours in any one workweek
unless their employer has obtained a special emergency overtime permit from the
Wage and Hour Commission. OAR 839-021-0067.


Minors employed in canneries may not work longer than 10 hours in any one day
without a special permit.


HOURS OF WORK FOR MINORS AGES 14 AND 15


General Limitation


Fourteen and 15 year olds may not work during school hours when school is in
session.


Daily Limitations


During the school year, 14 and 15 year olds may work up to 3 hours per day on
school days and up to 8 hours per day when school is not in session. Work must be
performed between the hours of 7 AM and 7 PM.


During the summer, specifically, June 1 through Labor Day, a minor employee may
work up to 8 hours per day. Work must be performed between the hours of 7 AM
and 9 PM.







Wage & Hour Laws


84


Weekly Limitations


During the school year, 14 and 15 year olds may work up to 18 hours per week.


During summer (June 1 through Labor Day), 14 and 15 year olds may work up to 40
hours per week. OAR 839-021-0070; 29 C.F.R. 570.35.


HOURS OF WORK FOR MINORS EMPLOYED IN YOUTH CAMPS


Minors 14 and 15 years of age employed in youth camps may not work before the
hours of 6 AM or past 10 PM and may not work more than 8 hours per day.
OAR 839-021-0097.


REST PERIOD REQUIREMENTS FOR MINORS


Paid rest periods of at least 15 minutes must be provided for all minors during each
work period of four hours or the major part of four hours. If possible, breaks should
be given approximately midway in the work period. The Wage and Hour Commission
may exempt an employer from the rest period rule if good cause is shown.
OAR 839-021-0072(3) and (4).


REQUIRED MEAL PERIODS FOR MINORS


Meal periods of at least 30 minutes must begin no later than five hours and one
minute after the minor reports for work. This time is not required to be paid if the
employee is relieved of all duty. Sixteen and 17 year-old employees may be required
to remain on duty or on call while eating their meal, but this is only permissible when
the nature of the work prevents the minor from being relieved of all duty. In this
case, the time must be paid. OAR 839-021-0072(2). If the minor is under 16 years of
age, he or she must be relieved of all duty during meal periods.


WEIGHT LIFTING RESTRICTIONS


No minor may be required to lift excessive weights. Complaints of violations of this
rule are investigated on an individual case basis. OAR 839-021-0092.


PROHIBITED EMPLOYMENT
Both state and federal law prohibit the employment of minors in certain occupations
deemed hazardous. Among these are restrictions which apply to all minor employees
as well as a set of additional restrictions which apply to minors under 16 years of age.


Prohibited activities for non-agricultural occupations also apply to agricultural work
under state law, however, there a number of special exceptions. For specifics, see the
“Employment of Minors in Agriculture” section below. OAR 839-021-0285.
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PROHIBITED EMPLOYMENT FOR ALL MINORS UNDER 18


(Hazardous Occupations Orders) 2


The following 17 federal Hazardous Occupations Orders have been declared by the
U.S. Department of Labor to be particularly hazardous for all minors, or detrimental
to their health and well-being, regardless of whether the minor is employed by a
parent or person standing in the place of a parent.


These Hazardous Occupations Orders apply either on an industry basis, specifying the
occupations in the industry that are not permitted, or an occupational basis
irrespective of the industry in which they are found. Some of the orders, as indicated
by an asterisk (*) contain limited exemptions.


Oregon law has adopted the federal Hazardous Occupations Orders within state law
and applies them to all minors under the age of 18. OAR 839-021-0104;
29 C.F.R. 570.50-570.68.


2 The actual text of these orders as adopted by state law may be found in
29 C.F.R. § 570.50-68.
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Hazardous Occupations Orders


Hazardous Order 1 Manufacturing and storing of explosives. (Oregon law further
prohibits the employment of minors in occupations where
explosives are used);


Hazardous Order 2 Motor-vehicle driving and outside helper on a motor vehicle.
Hazardous Order 3 Coal mining.
Hazardous Order 4 Occupations in forest fire fighting, forest fire prevention,


timber tract operations, forestry service, logging, and
sawmilling.


Hazardous Order 5* Power-driven woodworking machines.
Hazardous Order 6 Exposure to radioactive substances.
Hazardous Order 7 Power-driven hoisting apparatus, including forklifts.
Hazardous Order 8* Power-driven metal-forming, punching, and shearing


machines.
Hazardous Order 9 Mining, other than coal mining.
Hazardous Order 10* Operating power-driven meat processing equipment, including


meat slicers and other food slicers, in retail establishments
(such as grocery stores, restaurants kitchens and delis) and
wholesale establishments, and most occupations in meat and
poultry slaughtering, packing, processing, or rendering.


Hazardous Order 11 Power-driven bakery machines including vertical dough or
batter mixers.


Hazardous Order 12* Power-driven balers, compactors, and paper processing
machines.


Hazardous Order 13 Manufacturing bricks, tile, and kindred products.
Hazardous Order 14* Power-driven circular saws, bandsaws, chain saws, guillotine


shears, wood chippers, and abrasive cutting discs.
Hazardous Order 15 Wrecking, demolition, and shipbreaking operations.
Hazardous Order 16* Roofing operations and all work on or about a roof.
Hazardous Order 17* Excavation operations.


*Hazardous Occupations Orders Nos. 5, 8, 10, 12, 14, 16, and 17 contain exemptions
for 16- and 17-year-old apprentices and student-learners provided they meet the
requirements for “student-learners” and “apprentices” described in Child Labor
Bulletin 101, WH-1330 and available online at www.dol.gov.


In addition to the hazardous occupations listed above, occupations as messengers or
delivery persons before 5 a.m. or after 10 p.m. are also prohibited for all minors under
18 years of age under Oregon law. ORS 653.340.
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PROHIBITED EMPLOYMENT FOR MINORS UNDER 16


Both state and federal law provide additional restrictions (beyond the hazardous
occupations orders described above) for 14 and 15 year old minor employees.


Unless exempt from federal law, employers are required to apply the more restrictive
standard of either state or federal law. For example, federal law permits the
employment of certain minors between the ages of 14 and 18, who have been excused
from compulsory school attendance, inside and outside of places of business where
machinery is used to process wood products. State law, however, prohibits the
employment of minors under 16 in a workshop or any premise, room or place where
power-driven machinery is used (OAR 839-021-0102(2)(v)). Employers would need
to apply the more restrictive standard for minors under 16 which prohibits minors
from working in places where power-driven machinery is in use – even if the minor is
not operating, or assisting in the operation of power-driven machines.


To find determine whether a given occupation or type of work is permitted for a
minor under the age of 16:


1. Check the federal list of occupations that MAY be performed by minors under
16 (below).


2. If the occupation or activity does not fit squarely within one of the permitted
occupations, minors under 16 may NOT perform that duty if the employment
is subject to the FLSA.


3. If the occupation or activity appears to fit within one of the permitted
occupations, (or the employment is not subject to federal law), proceed to
verify that the it does not appear within:
a. the 17 hazardous occupations orders listed in the previous section;
b. the federal list of prohibited occupations for minors under 16; or
c. the state restrictions on the employment of minors under 16.3


4. If the occupation or activity appears on any of the lists named above in step 3,
minors under 16 may NOT perform that duty.


Keep in mind that restrictions on the total number of daily and weekly hours a minor
may work and restrictions on the schedule a minor may work will apply to any work
permitted for minors (see section on working conditions above).


3 If the occupation or activity is agriculture, see also the section below on agricultural employment.
Unless specifically stated otherwise, prohibited activities for non-agricultural work also apply to
agricultural work. OAR 839-021-0285.
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1. Occupations that MAY be performed by minors under 16


(29 C.F.R. 570.34)
1. Office and clerical work, including operation of office machines.
2. Work of an intellectual or artistically creative nature such as but not limited to


computer programming, the writing of software, teaching or performing as a
tutor, serving as a peer counselor or teacher’s assistant, singing, the playing of
a musical instrument, and drawing.


3. Cooking with electric or gas grills that do not involve cooking over an open
flame and with deep fat fryers that are equipped with and utilize devices that
automatically lower and raise the baskets into and out of the oil or grease.
NOTE: This section does NOT permit cooking with equipment such as
rotisseries, broilers, pressurized equipment including fryolators, and cooking
devices that operate at extremely high temperatures such as “Neico broilers.”


4. Cashiering, selling, modeling, art work, work in advertising departments,
window trimming and comparative shopping.


5. Price marking and tagging by hand or by machine. assembling orders, packing
and shelving.


6. Bagging and carrying out customer orders.
7. Errand and delivery work by foot, bicycle, and public transportation. Except


such youth may not be employed by a public messenger service.
8. Cleanup work, including the use of vacuum cleaners and floor waxers, and the


maintenance of grounds, but not including the use of power-driven mowers,
cutters, trimmers, edgers, or similar equipment.


9. Kitchen work and other work involved in preparing and serving food and
beverages, including operating machines and devices used in performing such
work. Examples of permitted machines and devices include, but are not
limited to, dishwashers, toasters, dumbwaiters, popcorn poppers, milk shake
blenders, coffee grinders, automatic coffee machines, devices used to maintain
the temperature of prepared foods (such as warmers, steam tables, and heat
lamps), and microwave ovens that are used only to warm prepared food and
do not have the capacity to warm above 140 °F.


10. Cleaning kitchen equipment. Minors are permitted to clean kitchen equipment
(not otherwise prohibited), remove oil or grease filters, pour oil or grease
through filters, and move receptacles containing hot grease or hot oil, but only
when the equipment, surfaces, containers and liquids do not exceed a
temperature of 100°F.


11. Cleaning vegetables and fruits, and the wrapping, sealing, labeling, weighing,
pricing, and stocking of items, including vegetables, fruits, and meats, when
performed in areas physically separate from a freezer or meat cooler.


12. Loading onto motor vehicles and the unloading from motor vehicles of the
light, non-power-driven, hand tools and personal protective equipment that the
minor will use as part of his or her employment at the work site; and the
loading onto motor vehicles and the unloading from motor vehicles of
personal items such as a back pack, a lunch box, or a coat that the minor is
permitted to take to the work site. Such light tools would include, but not be
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limited to, rakes, hand-held clippers, shovels, and brooms. Such light tools
would not include items like trash, sales kits, promotion items or items for
sale, lawn mowers, or other power-driven lawn maintenance equipment. Such
minors would not be permitted to load or unload safety equipment such as
barriers, cones, or signage.


13. The occupation of lifeguard (15-year-olds but not 14-year-olds) at traditional
swimming pools and water amusement parks (including such water park
faculties as wave pools, lazy rivers, specialized activity areas, and baby pools,
but not including the elevated areas of water slides) when properly trained and
certified in aquatics and water safety by the American Red Cross or a similar
certifying organization. No youth under 16 years of age may be employed as a
lifeguard at a natural environment such as an ocean side beach, lake, pond,
river, quarry, or pier.


14. Employment of certain youth under specified conditions inside and outside of
establishments where machinery is used to process wood products.4


2. Occupations specifically PROHIBITED for minors under 16
years of age under federal law


(29 C.F.R. 570.33)


1. Any manufacturing occupation.
2. Any mining occupation.
3. Most processing occupations such as filleting of fish, dressing poultry,


cracking nuts, developing of photographs, laundering, bulk or mass mailings
(except certain occupations expressly permitted as discussed below).


4. Occupations requiring the performance of any duties in workrooms or
workplaces where goods are manufactured, mined or otherwise processed.


5. Any occupation found and declared to be hazardous by the secretary of labor
(See Hazardous Occupations Orders above).


6. Occupations involved with the operating, tending, setting up, adjusting,
cleaning, oiling or repairing of hoisting apparatus.


7. Work performed in or about boiler or engine rooms or in connection with the
maintenance or repair of the establishment, machines, or equipment.


8. Occupations involved with the operating, tending, setting up, adjusting,
cleaning, oiling or repairing or of any power-driven machinery, including, but
not limited to, lawnmowers, golf carts, all-terrain vehicles, trimmers, cutters,
weed-eaters, edgers, food slicers, food grinders, food choppers, food
processors, food cutters, and food mixers. Minors age 14 and 15 may operate
most office machinery.


9. The operation of motor vehicles or service as helpers on such vehicles.
10. The riding on a motor vehicle inside or outside of an enclosed passenger


compartment except as permitted above.
11. Outside window washing that involves working from window sills.
12. All work requiring the use of ladders, scaffolds, or their substitutes.


4 Note however, that state law prohibits the employment of minors under 16 in a workshop or any
premise, room or place where power-driven machinery is used. OAR 839-021-0102(2)(v).
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13. All baking and most cooking activities except as permitted above.
14. Work in freezers and meat coolers and all work in the processing of meat for


sale; however, youth are permitted to occasionally enter freezers only
momentarily to retrieve items.


15. Youth peddling, including not only the attempt to make a sale or the actual
consummation of a sale, but also the preparatory and concluding tasks
normally performed by a youth peddler, such as the loading and unloading of
motor vehicles, the stocking and restocking of sales kits and trays, the
exchanging of cash and checks with the employer, and the transportation of
the minors to where the sales will be made.


16. Loading and unloading of goods or property onto or from motor vehicles,
railroad cars, and conveyors, except as permitted above.


17. Catching and cooping of poultry in preparation for transport or for market.
18. Public messenger service.
19. Occupations in connection with:


a. Transportation of persons or property by rail, highway, air, on water,
pipeline, or other means.


b. Warehousing and storage.
c. Communications and public utilities.
d. Construction (including repair).
Except 14 and 15 year olds may perform office or sales work in connection
with a., b., c., and d. above when not performed on transportation media, on
an actual means of transportation, or at the actual construction site.


3. Occupations specifically PROHIBITED for minors under 16
years of age by Oregon law


(OAR 839-021-0097 to -0102)


No minor under 16 years of age:
1. May be employed in an occupation or type of work declared hazardous by the


commission (see OAR 839-021-0102);


2. May be assigned any duties in connection with an organized youth camp prior
to 6 AM or after 10 PM, or more than eight hours per day;


3. May be employed to act as a canvasser, peddler or “outside salesperson“ as
defined in ORS 653.010(7), from house to house.


Occupations and Types of Work Declared Hazardous for Minors Under 16
In addition to the foregoing restrictions, workers younger that 16 are not permitted to
work in any of the following industries or occupations:


Baking;
Blast furnaces;
Bridge operations;
Briquette plants;
Building cleaning (exterior);


Canvassing door-to-
door;


Cattle handling;
Coal plants or bunkers;
Cold storage plants;
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Commercial docks;
Construction;
Cooking (except cooking


with a gas or electric
grill that does not have
an open flame, using a
microwave to warm
food, or using a deep
fryer that is equipped
with a device that
automatically raises and
lowers the basket);


Creosoting works;
Distilleries;
Electric power plants, lines;
Electric light plants, lines;
Engineering works;
Fire fighting;
Foundries;
Garbage works;
Gas works;
Grain elevators;
Gravel, sand pit or bunker;
Ice plants;
Kitchen cleaning of


equipment when the
surface is hotter than 100


degrees Fahrenheit
or filtering or
disposing of cooking
oil or grease that is
hotter than 100
degrees Fahrenheit;


Land clearing with
blasting or heavy
equipment;


Logging operations;
Longshoring;
Peace officer work;
Power works;
Quarries;
Railroads;
Reduction works;
Rock crusher;
Smelters;
Stockyards;
Surveying;
Tanneries;
Tree surgery;
Well digging, drilling;
Window cleaning


outside;
Wineries; and
Woodcutting, sawing.


Minors under 16 may not be employed IN ANY ROOM OR AREA CONTAINING
POWER-DRIVEN MACHINERY in the following industries:


Boat repair shops;
Canneries;
Chop mills;
Creameries;
Cycle repair shops;
Electrotyping plants;
Engraving plants;
Factories


(manufacturing,
repair, alteration);


Feed mills;
Flour mills;
Garages;


Grain warehouses;
Irrigation works;
Laundries;
Lithographing


plants;
Mills;
Motor repair shops;
Photoengraving


plants;
Printing plants;
Shipbuilding


operations; and
Stereotyping plants


Minors under 16 may not work on any premises or in any room or place where
power-driven machinery is used for the purpose of adapting goods for sale.







Wage & Hour Laws


92


OAR 839-021-0102.


Office Work that May Be Performed
Minors under 16 may be employed in the following industries BUT ONLY IN THE
OFFICE:


Auto wrecking yards;
Junk dealers;
Motor vehicle (transportation);
Lumbering; and
Water works.


OAR 839-021-0102(3).


PARTIAL PROHIBITIONS IN SPECIAL EMPLOYMENT SITUATIONS


A partial prohibition on occupations as messengers or delivery persons before 5 AM
or after 10 PM applies to all minors under Oregon law. ORS 653.340. NOTE:
Federal law prohibits public messenger service altogether for minors 14 and 15 years
old.
29 C.F.R. 570.33(d).


A partial prohibition on work on or around any unenclosed commercial wharves or
docks or in any unenclosed buildings extending over water applies to all minors
unless:


1. There is located at the site of the work and conspicuously displayed at such
site adequate safety equipment including, but not limited to:
a. For every 30 linear feet of unenclosed area no less than one Type IV


personal flotation device containing 16.5 pounds of buoyancy and one
polypropylene line no less than 30 feet in length attached thereto;


b. No less than one pole of not less than ten feet in length with a blunt hook
attached thereto; and


2. The minors have been adequately instructed in the use of such equipment;


3. There is provision made that no minor employee ever be required to work out
of sight and hearing of another employee; and


4. There is located at the site of the work and conspicuously displayed an alarm
device adequate to alert all employees on the job site to the existence of a
perilous situation.


A partial prohibition on employment on or around fishing vessels applies to all
minors except under the following conditions:


1. Minors of 16 and 17 years of age may be employed as assistants on chartered
fishing or pleasure boats;
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2. Minors of 14 and 15 years of age may be employed at dock areas used by
chartered fishing or pleasure boats; and


3. Minors may be employed on commercial fishing vessels without an
employment certificate when employed and supervised by the minors’
grandfather, grandmother, father, mother, brother, sister, uncle, or aunt.


EMPLOYMENT OF MINORS IN AGRICULTURE
Unless specifically excluded, all rules pertaining to the non-agricultural employment
of minors also apply to the employment of minors in agriculture. This includes all the
rules pertaining to rest periods, meal periods, working conditions and weight lifting as
well as the prohibitions on employment in hazardous occupations for all minors and
those pertaining to minors under 16 years of age.


This section of the handbook will describe the points at which the requirements for
employment of minors in agriculture differ from those set out under child labor laws
for non-agricultural employment.


As before, when state and federal laws address the same issue, the stricter standard
applies.


ANNUAL EMPLOYMENT CERTIFICATE


The requirement to obtain an annual employment certificate does NOT apply to
employers of minors in agriculture UNLESS a minor is employed to:


1. operate or assist in the operation power-driven farm machinery;
2. ride in or on power-driven farm machinery; or
3. ride in or on equipment, trailers, or similar conveyances connected to power-


driven farm machinery for the purpose of transporting, sorting, delivering, or
otherwise processing farm products.


Employment certificates are not required if a minor is employed by their parent or
person standing in the place of their parent. OAR 839-021-0276.


AGE VERIFICATION


Nothing in the rules for agricultural employment of minors relieves employers of the
requirement to verify the age of minor employees. Verification of age is specifically
required for minors to be employed to operate, assist in the operation of, or ride in or
on power-driven farm machinery. OAR 839-021-0280(3).


PARENTAL / FAMILY EXEMPTIONS IN AGRICULTURE


Minors of any age may work at any time in any occupation on a farm owned or
operated by their parents or a person standing in the place of their parent. OAR 839-
021-0297.


The parent, spouse, child or other member of the agricultural employer’s immediate
family are exempt from both minimum wage and overtime. ORS 653.020(1)(b).
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MINIMUM AGE REQUIREMENTS FOR AGRICULTURAL
EMPLOYMENT


Minors age 16 and above may work at any time in jobs not declared hazardous by the
Secretary of Labor (USDOL).


Minors ages 14 and 15 may work outside school hours in jobs not declared hazardous
by the Secretary of Labor (USDOL).


Minors ages 12 and 13 may work outside school hours in jobs not declared hazardous
either with written parental consent or on the same farm where their parents are
employed.


Minors ages 9 through 11 may pick berries and beans outside school hours if the child
has the written consent of his/her parents or guardians and ONLY if the farm has used
fewer than 500 man days of labor in all calendar quarters of the preceding year OR
the produce is sold within the state AND the produce is not transported outside the
state in any form. The container must be distinctly marked so as to prevent the
product from entering interstate commerce.


Local minors ages 10 and 11 may hand harvest short-season crops outside school
hours for no more than eight weeks between June 1 and October 15 IF their
employers have obtained special waivers from the Secretary of Labor (USDOL).


HOURS LIMITATIONS IN AGRICULTURAL EMPLOYMENT FOR
MINORS UNDER 16


Minors under age 16 may not work while school is in session. A maximum of three
hours/day may be worked on school days; 10 hours/day on non-school days; and a
maximum of 25 hours/week may be worked during school weeks.


During the summer months or other school vacation periods of one week or more, a
maximum of 10 hours/day and 60 hours/week may be worked unless a special permit
is first obtained from the Wage and Hour Commission. No more than six days/week
may be worked. OAR 839-021-0290(2).


Minors under age 16 employed to operate, assist in the operation of, or ride in or on
power-driven farm machinery may work a maximum of eight hours/day on non-
school days; and 18 hours/week during school weeks. During the harvest season
(summer months), a maximum of 10 hours/day and 60 hours/week may be worked
unless a special permit is first obtained from the Wage and Hour Commission.
Outside the harvest season, a maximum of 44 hours/week is allowed without an
emergency overtime permit. Minors under 16 years of age may not be employed to
work more than six days/week. OAR 839-021-0290(3).


There is no restriction on daily starting and stopping times for minors employed in
agriculture, so long as the minor does not work when school is in session.
OAR 839-021-0290(5); OAR 839-021-0292(4).
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HOURS LIMITATIONS IN AGRICULTURAL EMPLOYMENT FOR
MINORS OVER 16


Minors 16 and 17 years of age who are employed to operate, assist in the operation
of, or ride in or on power-driven farm machinery may work a maximum of 25
hours/week during school weeks and 60 hours/week during the harvest season unless
a special permit is first obtained from the Wage and Hour Commission. OAR 839-
021-0292(1). Emergency and special overtime permits may be obtained by applying
to the Wage and Hour Commission in care of the Bureau of Labor and Industries.
OAR 839-021-0292(3).
Minors 16 and 17 years of age who are employed to operate, assist in the operation
of, or ride in or on power-driven farm machinery may not be employed to work more
than six days/week.


FARM MACHINERY OCCUPATIONS


Employers who employ minors in agricultural employment are not required to obtain
an employment certificate unless they employ minors to operate or assist in the
operation of power-driven farm machinery or to ride in or on power-driven farm
equipment or conveyances connected to power-driven farm machinery. Minors who
are so employed must have a Certificate of Training on tractor operation or tractor
and machinery operation issued by a 4-H Extension Service Program or approved
secondary vocational agriculture program. OAR 839-021-0276; OAR 839-021-0280.


Prior to the employment of minors to operate or assist in the operation of farm
equipment, the employer must obtain proof that the minor has the required Certificate
of Training and apply for an Employment Certificate. The proof of training must be
retained for two years. OAR 839-021-0280(2); OAR 839-021-0175(1).


The requirements for obtaining an Employment Certificate and a Certificate of
Training do not apply to a minor employed in agricultural employment by the minor’s
parent(s) or person(s) standing in the place of the parent(s). OAR 839-021-
0276(1)(d); OAR 839-021-0280(4); OAR 839-021-0297.


If no training program is available within 35 miles of the minor’s residence, 16- and
17-year-olds may be employed to operate or assist in the operation of power-driven
farm equipment if all of the following conditions are met:


 The employer has verified the minor’s age to be 16 or 17;
 The employer has applied for an employment certificate;
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 The minor, the minor’s parent or guardian, and the employer sign a statement
attesting that the training is not available within 35 miles, that the employer
has provided to the minor not less than eight hours of instruction, including
four hours of hands-on training under the supervision of an adult experienced
in the safe and proper operation of the specific equipment the minor is to use
before the minor begins work, and that the employer agrees to closely
supervise the minor. The statement and Employment Certificate application
must be submitted to the Child Labor Unit.


OAR 839-021-0280(3).


If no training program is available within 35 miles of the minor’s residence, minors
under 18 may be employed to ride in or on conveyances connected to power-driven
farm equipment if all of the same conditions above are met except that the employer
must provide two hours of instruction instead of eight hours of instruction.
OAR 839-021-0282.


EMPLOYMENT OF MINORS IN AGRICULTURAL WAREHOUSES


Minors under 16 may not be employed in feed mills, flour mills, grain warehouses, or
any workplace where power-driven machinery is used to process agricultural
commodities.


Minors 16 and 17 years of age may be employed to operate or assist in the operation
of power-driven machinery in an agricultural warehouse if certain conditions are met.
OAR 839-021-0287.


PAYMENT OF MINIMUM WAGE AND OVERTIME IN
AGRICULTURAL EMPLOYMENT


Minimum wage must be paid to all minor employees employed in agriculture unless
an exemption applies. (See Agricultural Employment section.)


Agricultural employment is exempt from the overtime provisions of Oregon and
federal law. ORS 653.261(2); OAR 839-020-0135.


EMPLOYMENT OF MINORS IN THE ENTERTAINMENT
INDUSTRY
Oregon’s Wage and Hour Commission has adopted administrative rules regulating
the employment of minors in the entertainment industry. OAR 839-021-0300 to
OAR 839-021-0375.


Minors of any age, except babies younger than 15 days, may work in films, television
productions, or stage entertainment productions. OAR 839-021-0305.


Federal child labor laws do not contain specific regulations regarding the employment
of minors as actors or performers in motion pictures, theatrical, radio or television
productions.
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EMPLOYER REGISTRATION


If an entertainment industry employer will be employing minors for more than five
working days, the employer must obtain an Employment Certificate to employ minors
14–17 years of age and individual employment permits for any minors employed
under the age of 14. OAR 839-021-0310(1).


If the proposed employment is for five or fewer working days, the employer may
either apply for a regular Employment Certificate for minors 14–17 and individual
employment permits for minors under age 14 or, if ten or more minors will be
employed, the employer may apply for a “short duration” permit to employ all of the
minors, regardless of age. OAR 839-021-0310(2).


Entertainment industry employers who anticipate employing minors in more than one
“short term” production may apply to the Wage and Hour Commission for
certification as a registered entertainment productions employer. Registration entitles
an employer to hire any number of minors for short-term jobs (five days or less)
without first obtaining employment certificates or individual work permits. For
periods of employment longer than five days, employment certificates and “under 14”
permits are required.
OAR 839-021-0320. Registered employers must notify the Bureau’s Child Labor
Unit no less than 24 hours in advance of employing minors in short term
employment.
OAR 839-021-0320(4).


The times and maximum number of hours minors may work in entertainment
productions are regulated according to the age of the minor. OAR 839-021-0335.


The Wage and Hour Commission’s entertainment industry rules include restrictions
relating to hazardous work, and set out education, rest periods and transportation
requirements. For complete rules see OAR 839-021-0300 to 0375.


EMPLOYMENT OF MINORS IN DOOR-TO-DOOR SALES
Minors aged 16 or 17 may not be employed to act as canvassers, peddlers, or outside
salespersons from house to house unless the employer obtains and maintains a valid
registration certificate issued by the Bureau. Minors under 16 years of age may not be
employed in outside sales.


In addition to complying with all requirements of the child labor law, employers
employing persons 16 and 17 years of age to work in door-to-door employment must
provide each minor with an identification card that must be shown to each customer
or potential customer of the minor employee.


Minors employed in door-to-door employment may not work later than 9 PM. The
Wage and Hour Commission may revoke the registration certificate of an employer
when it determines that the employer failed to comply with any rule of the
commission or law covering the employment of minors. OAR 839-021-0265.
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PENALTIES FOR CHILD LABOR VIOLATIONS
The Commissioner of the Bureau of Labor and Industries may impose civil penalties
for violations of Oregon’s child labor laws (ORS 653.305 to 653.370) and the
Bureau’s administrative rules (OAR 839-021-0001 to 839-021-0500) or terms of
Wage and Hour Commission orders.


The Commissioner considers the following circumstances when determining the
amount of civil penalties:


 The history of the employer in terms of taking corrective and preventive
measures to avoid violations;


 Prior violations, if any;
 The magnitude and seriousness of the violation;
 The opportunity and degree of difficulty to comply;
 Any mitigating circumstances. OAR 839-019-0020.


The maximum penalty per violation is $1,000. Each violation is a separate and
distinct offense. A serious injury or death of a minor as the result of being employed
in violation of the law may result in the maximum penalty per violation. OAR 839-
019-0015 to OAR 839-019-0025(4).


In addition to the Commissioner’s assessment of civil penalties for child labor
violations, the Wage and Hour Commission may revoke the employer’s right to hire
minors.
OAR 839-021-0490.


Under ORS 653.991, any violation of child labor laws or Wage and Hour
Commission rules is punishable as a misdemeanor.


_______________
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Fluctuating work week, 53
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89
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Hospitals, 58, 70
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Independent Judgment and Discretion
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Insufficient funds, 14, 24
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Forest products, 16
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Law enforcement personnel, 69, 70, 71
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Lodging, 17
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M
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CBA exception, 67
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Generally, 61
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Mills, 55, 56, 91, 96
Mines, 56
Minimum wage, 29
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Tips, 29


Mobile home park employees, 43
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N
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Oregon Family Leave Act, 19
Outside salespersons, 41, 90
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Canneries, 56, 74
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Hospitals, 58
Labor contracted to government, 57
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Manufacturing, 55
Mines, 56
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Parts people, 49
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Pay statements for exempt employees,


15
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product industries, 16
Pay stubs. See Itemized statements
Paydays, 13, 15, 21, 22, 23, 28, 35
Payroll bond, 25
Penalty wages, 4, 21, 23, 24, 25
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Police, 69, 71
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32
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Private right of action, 24
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Q
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55, 56, 57, 68, 69, 70, 71, 74, 82
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Fluctuating work week, 53
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Piece rates, 51
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CBA, 65


Rest periods
Exception, 61
Expression of milk, 65
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Retail sales
Commission, 49


Retaliation, 28


S


Salary basis, 44, 46, 48, 52, 75
Salespeople


Aircraft, autos, boats, farm
implements, trailers, & trucks, 49


School-to-Work Opportunities Act of
1994, 11


Show-up pay, 66, 82
Ski patrollers, 42
Sleep time, 34
Small claims court, 24
Soccer referees, 43, 81
State fair employee, 22
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Stipends, 11, 12
Strikes, 22
Students, 9, 10, 11, 12, 36, 40, 81, 86
Successor employer, 6
Suffers or permits, 29


T


Termination, 14, 17, 18, 21, 22, 36, 37,
55, 62, 69, See Final paychecks


Time sheets, 13
Tip credits, 29
Tips, 1, 29, 63
Tools, 11, 17, 88, 89
Trainees, 7, 9, 10, 12
Training time, 33
Travel time, Hours worked, 33
Truck drivers, 49


U


Unclaimed checks, 23
Underpayments, 13
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Uniforms, 17


V


Volunteer campground hosts, 42
Volunteers, 8, 9, 12, 43, 81


W


Wage and Hour Commission, 5, 56,
67, 77, 79, 81, 82, 83, 84, 94, 95, 96,
97, 98


Wage and hour laws
Federal law, 2
Introduction, 1
Oregon law, 4


Wage claims, 25, 26, 27, 31, 34, 68
Wage collection law


Introduction, 13
Wage Security Fund, 5
Waiting time, 32
White collar employees


Generally, 44
Work period


Defined, 64
Work week


Defined, 49
Working conditions, 61


Y


Yearly statement of earnings, 16
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