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PCUN, Oregon’s Farmworker Union strongly supports passage of HB 2977. This bill
will reduce wage theft and provide means to collect wages owed.

Farmworkers are more than ever being recruited by labor contractors to work in the
construction, painting and building cleaning industries.

We have seen an increase of violations of labor laws, minimum wage and wage fraud.
Wage theft is the underpayment or non-payment of the wages workers have earned for
their labor. It occurs when workers do not receive minimum wage or the agreed rate or
overtime, when they are paid under the table or in cash, when they are not paid tips, and
too often not paid at all.

When we try to identify the employer, it became very difficult to pinpoint who was the
contractor or sub-contractor. That’s why it important to require people who recruit and
employ workers be licensed and bonded.

An increasing problem area is the mislabeling of employees as independent contractors.
Independent contractors have no guarantees of minimum wage and overtime. They do not
receive workers’ compensation or unemployment compensation. They are not covered
by anti discrimination laws.

Wage theft occurs in most industries and affects all people. But it affects the low-wage
workers whose wages are stolen the most. These workers are left without money to pay
for food, shelter, and provide for their children.

Wage theft also harms all workers, honest employers, our communities, and the local
economy as well as revenues for the State of Oregon.

We strongly encourage the passage of HB 2977.
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Did you work this year in harvests paid by piece rate?

All respondents 191 checked that they did.

Did you have residence for more than six months?
'161 respondents said yes
- 28 respondents said no

1 respondents did not answer

Did you work on farms or ﬁui‘series in the United States for a total of more than thirteen weeks in
20087

148 respondents said yes
. 41 respondents said no
2 respondents did not answer

At the time you were hired or paid did the grower ask you i#f you had lived in Oregon for more than
stx months or if you had worked for more thar 13 weeks in agriculiure?

127 respondents szid no
21 respandents said yes
43 respondents did not answer
Did the grower record your work hours when you workead for piece rate?
170 respondents said no
17 respondents said yes
4 respondents did not answer

Do you think that you are guaranteed the minimnm wage even when yon worked in thestrawhe_rry <
: and cane berry fields?

140 respondents said yes
42 respondents said no

9 respondents did not answer



Appendix C;

Statistieal table on approximate amounts of wage rates

AVERAGE HOURLY & DAILY WAGES LOST FOR SURVEYED FARMW ORKERS |
_ COVERED BY THE MINIMUM WAGE IN 2609 HARVESTS

A | B C D ]
Average Average | Average loss Amownt lost per average day
hours per bowrly | per hour at A%
reported pay minimum wage ( )
orkd : '
L R (B - $8.40) 0
COMBINED 7.86 $5.30 ($3.10) ($24.37)
CROP
STRAWBERRIES 792 $5.33. ($3.07) ($24.28)
CANEBERRIES 7.80 $5.26 (33.19 (824.47)
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supply each of the employer’s employees with itemized statements of amounts and purposes of
deductions in the manner provided in ORS 652.610. [1967 ¢.596 §9; 1985 ¢.95 §5] .

ORS 653.256 provides for penaliies:

“Civil penalty for general employment statute or rule violations. (1) In addition to any other
penalty provided by law, the Commissioner of the Burean of Labor and Indusiries may assess a
civil penalty notto exceed $1,000 against any person who wiltfully violates ORS 653.025,
653.030, 653.045, 653.050, 653,060 or 653.261 or any rule adopted thereunder.

(2) In addition to any other penalty provided by law, the commissioner may assess & civil
penalty not to exceed $1,000 against any person who intentionally violates ORS 653.077 or any

rule adopted thereunder.
(3) Civil penaltxes authorized byth:s seonon shall be imposed in the manner provided in ORS

183.745..



BEFORE THE BUREAU OF LABOR AND INDUSTRIES
OF THE STATE OF OREGON

In t_he Wage Claim Matter of:

OREGON BUREAU OF LABOR AND

INDUSTRIES as assignee of S :

Jose Madrigal-Arias etal, . | ORDER OF DETERMINATION

Wage.Claimants, § S .
) | FILE#: 112749

Jose Rubio de la Cruz,
Employer

L Jurisdiction
This Order of Determination (“Order™) is pfepared pursuant to ORS 652.310 to 652.405.
The Bureau of Labor and Industries (“Bureau”) has jurisdicﬁbﬁ over this matter pursuant to ORS
652.330. -
| IL Employer Liability for Unpaid Wages
This Order is based upon the assigned wage claims filed by those wage claimants whose
information is set out in Exhibit A, attached hereto and incérpgrated herein by -this reference.
During the periods set out in Exhibit A, the Wage claimants performed work, labor and services for
Jose Rubio de la Cruz (“employer”). The employer was required by the provisions of ORS 653.025
(o compensate some of the wage claimants at the ate ot less than $8.50 per hour for each hour
.woﬂ\'ed. The employer was also required by the provisions of OAR 839-020-0030 to compensate
- some of the wage claimiants at one and one-half times the regular rate of pay for each hour worked
over florly in a gi'\‘}en work week. The wage claimants worked a total of 1,439 hours and are entitled .
to $14,033.75 in wages, $3,345.00 of Iwhich'has been paid, l.ea.ving a balance due and owing of
.$10,688.75 in unpaid wages.™ The Wage and Hour Division of the Bureau (“Agency”) has
determined thal the employer owes the wage claimants $10,688.75, together with the interest
thereon as set out in Exhibit A. - 4
| II1. Penalty Wages and Civil Penalties
Penalty Wages: The Agency has determined that more than thirty days have elapsed since

5
&

the wages became due and owing and since a written notice was sent to the employer pursuant to
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ORS 652.140 and ORS 652.150. The employer has willfully failed to pay the wages referred {0 in
Paragraph II and set forth in Exhibit-A, .entitling the wage claimants to $15,240.00 in penalty wages
under ORS 652.150 based on the _clairhants’ hourly wage rates as set out in Exhibit B, with the- .-
interest thereon at the legal rate per annum as set out in Exhibit B, until paid. OARt 839-001-0470. .. -

Civil.Penalties': The Agency has also determined that the employer paid some of the wage :
claimants less than the wages o .which the wage claimants were entitled under ORS 653.010t0 - .. .-
653.261 and is therefore liable to the wage claimants for civil penalties pursuant to.the provisions of.- .
ORS 653.055(1)(b) in the amount of $13,080.00, with the interest thereon at the legal rate per
- annum as set out in Exhibit B, until paid. OAR I839-001.-0470(4); OAR 839-0Q-1—0_496
| IV. Right to a Contested Case Proceeding or Court Trial _
The employer is entitled to a contested case hearing or a trial in a court of law in coﬁnecti ON =
" with this Order and may be represented by counsel at either proceeding.

V. Wage‘s and Penalties Must Be Paid or a Hearing or Court Trial Requested -

Pursuant to ORS 652.332, within 20 days of receipt of this Order, the emp]ojfer must pa[)'/~ the-.
full amount of the wage claims described in Paragraph II and the penalty wages and civil penalties
described in Paragraph III or present a written request for a contested case hearing-or trial in a court
of law to the Commissioner. ‘A request for a contested case hearing must also include an “Answer”
as described in Paragraph VIII. If the employer does not pay the amounts deséﬁbcd in this Order as
owed by the employer or request a contested case hearing or a trial in a court of law within 20 days
of receipt of this Order, this Order shall become final against the employer.

. V.[ Where to File Request for Hearing and Answer .

The employer’s written request for a contested case hearing or court trial must be submittéd

to the Agency af the addréss shown on the last page of this order.
VII. Representation of Employer

Contested case hearings will be -conducted in accordance with ORS 652.310 to- ORS
652.405, ORS chapter 183, and the Bureau's administrative rules regarding such hearings: The-
employer and the wage claimants may each be represented by counsel. All partnerships,
corporations, unincorporated associations, including limited liability companies, and-govemment
agencies MUST be represented either by an attorney or by an “authorized representative” AT ALL
STAGES OF THE HEARING, including the filing of a written request for hearing and Answer.

OAR 839-050-0110. Before appearing in the case, an authorized representative must provide
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writlen authorization to appear on behalf of the party. This authorization must be provided no later
timﬂ the lime that a request for hearing and Answer is filed. Other employers, including individuals,
may choose whether or not to be represented by an attorney. Any attorney appearing on your behalf
must be a member in good st'andhié with the Oreg’en State Bar or a member in good standing of the
. bar ol another state or United States court who is perm1tted to appear in this proceeding by order of
the adnumsudl]vc law Judge OAR 839-050-0020(10).’ ' '
_VIIL Requirements for Answer
The employer’s fequest for a contested case hearing must include a written "Answer" to the
factual determinations contained in Parag'raphs II and III. The Answer must include an admission or.
denial of each factual determination set out in those paragraphs. The Answer must also
affirmatively dllege a short and plain statement of each affirmative defense which the employer will -
assert at the eonte.sled case hearing, including ﬁnancml inability to pay the wages or compensatlon
at the time they accr ued. |
IX. Conseciuehee of Failure to Deny Factual Determinations
or to Plead Affirmative Defenses in Answer
E;écepl Jor good cause, the factual determinations set out in Paragraphs I and III that are not
denied in the Answer shall be deemed admitted, Failure to raise an affirmative defense in the
Answer is a waiver of that defense. Any new facts or defenses alleged in the Answer will be
deemed denied by the Agency and wage claimants. _
"X, Notice of Hearing
1f the employer who files-a-written request for hearing and amr Answer, the employer-will be
served with a Notice of Hearing that states the time and place of the hearing and the name of the
fmmuustmu ve law judge designated by the Commissioner to premde at the hearing.
XL Consequence of Failure to Request Hearmg and File Answer
or Request Court Trial; Acency File as Record of the Case
o If the employer does not submit elthel (1) a written request for a contested case hearing that
includes an Answer or (2) a written demand for a trial in a court of law within 20 days from the
receipt of this Order, such failure shall constitute a waiver of the employer’s right to a contested
case hearing or a jury trial and this Order shall become final.
o |1 the employer Fails (o file an Answer and request for hearing within the time specified, or if the

employer makes a timely request for hearing but later withdraws that request, the record of the
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proceeding to date, including information in the Agency file or files on the subject of the
contested case, will automatically become part of the contested case record ypon default against
the empléyelj for- the purpose of proving a prinﬁa fépig case. The Agency’s Jile will be
designated as the record of the case; th.lS Order shall become final as to the employer; and no
heanng will be held for the employer. | _ '
) _ o - XT1. Failure to Appear aut Hearing
If the employer files a request for hearing and an Answer, but later notifies the-Agency or
the IIearmgs Unit that the employer will not appear at the time and place specified for hearing, or.
W1thout such notlﬁcatlon fails to appear at hearmg, the Agency's file will-aulomatically becomc

part of the contested case record for the purpose of proving a prima facie case against the employer. . .

DATED this ___. day of July, 2012:

Brad Avakian, Comnﬁssioner
Bureau of Labor and Industries

Chuintime, If" Homomaond,
CHRISTINE N HAMMOND, Administrator

Wage and Hour Division
Bureau of Labor and.Industries

ALL PAYMENTS, REQUESTS F OR ADMINISTRATIVE HEARING, DEMANDS T'OR TRIAL
IN A COURT OF LAW OR INQUIRIES SHOULD BE MADE TO:

Mark Lundsten, Order Processor
Bureau of Labor and Industries
‘Wage and Hour Division

800 NE Oregon Street, Suite 1045
Portland, Oregon 97232-2180
Phone: 971-673-0848 .

WH-61 (Rev. 10/11)
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Jesus Madrigal Arias’
11-2749

Edgar Vazquez-Garcia -

12-0210 .

Esteban Gomez-Zarate
12-0211

Rafuel Soto Regalado
12-0452

EXHIBIT A

" Period of Employment:

August 30,2011 to September 27, 2011

Rate: $12. :00/hr for 165 hours and '
'$18.00/hr for 8 overtime hours

Earned:

Paid:

- Balance Due:
- - With interest thereon at the legal rate per

annum from November 1, 2011, until paid.

- Petiod of Employment:

September 26, 2011 to October 8, 2011
Rate: $9.00/hr for 85 hours -

Earned:

Paid:

Balance Due: .

With interest thereon at the legal rate per
annum from November 1, 2011, until paid.

Period of Employment:

July 21, 2011 to July 27, 2011

Rate: $8.50/hr for 56 hours

Earned:

Paid:

Balance Due:

With interest thereon-at the-legal rate per

annum from September 1, 2011, until paid.

Period of Employment:

October 18, 2011 to January 5, 2012

Rate: $9. 00/hr for 374.50 hours and
$13.50/hr for 38 OT overtime houts

Earned:

Paid:

Balance Due:

With interest thereon at the legal rate per

annum from February 1, 2012, until paid.

S -ORDER OF DETERMINATION

$2,130.00
$0.00
$2,130.00

$765.00
$195.00
$570.00

$476.00
$0.00
$476.00

$3,883.50

-$1.200.00

$2,683.50



Mario Gomez-Miranda
12-0470

Period of Employment:

December 2, 2011 to January 9, 2012

Rate: $9.00/hr for 116 hours and
$13.50/hr for 7 overtime hours

Earned:

" Paid:

Balance Due:

. With interest thereon at the legal rate per

Nicolas Lucas-Aguilar
12-0471 :

Sustavo Ordonez-Goméz
12-0472

. annum from February 1, 2012, until paid.

Period of Employment:

March 11, 2011 to March 30, 2011

Rate: $9.00/hr for 127.50 hours and
$13.50/hr for & overtime hours

Earned:

Paid:

Balance Due:

With interest thereon at the legal rate per

annum from May 1, 2011, until paid.

Period of Employment:

October 18,2011 to January 5, 2012

Rate: $9.00/hr for 387.50 hours and
$13.50/hr for 66.5 overtime hours

Earned:

Paid:

Balance Due:

With interest thereon at the legal rate per

annum from February 1, 2012, until paid.

TOTAL WAGES DUE:
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$1,138:50
$300.00
838,50 -

$4,385.25
$1.350.00
$3,035.25

$10,688.75



EXHIBIT B

Jesus Madrigal-Arias . Tefmination Date:  September 27, 2011
Hourly Rate: $12.00
8 Hours of Pay: $96.00
Penalty wages at the rate of '
+.$96.00 for 30 days: $2,880.00
Additional penalty wages due , '
pursuant to ORS 653.055; $2,880.00

Plus interest at the legal rate per
annum from December1, 2011, until paid.

Jesus Madrigal-Arias ~ Termination Date: ~ October 8, 2011
: Hourly Rate: $9.00
8 Hours of Pay: _ $72.00
Penalty wages at the rate of
" $72.00 for 30 days: ’ $2,160.00

Plus interest at the legal rate per
" annum from December 1,201 I, until paid.

Esteban Gomez-Zarate Termination Date:  July 25, 2011
Hourly Rate: $8.50
8 Hours of Pay: $68.00
Penalty wages at the rate of
$68.00 for 30 days: - $2,040.00
Additional penalty wages due
pursuant to ORS 653.055: $2,040.00

Plus interest at the legal rate per
annum from October 1, 2011, until paid.

Ralael Solo-Regalado™ - Termination Date:  January 5, 2012
Hourly Rate: $9.00
8 Hours of Pay: $72.00
Penalty wages at the rate of -
$72.00 for 30 days: : $2,040.00
Additional penalty wages due
pursuant to ORS 653.055: $2,040.00

Plus interest at the legal rate per
annum from March 1, 2012, until paid.
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Mario Gomez-Miranda Termination Date:  January 9, 2012
Hourly Rate: $9.00
8 Hours of Pay: - $72.00
Penalty wages at the rate of
$72.00 for 30 days: $2,040.00
Additional penalty wages due
pursuant to ORS 653.055: $2,040.00
Plus interest at the legal rate per
annum from March 1, 2012, until paid.

Nicolas Lucas-Aguiilar Termination Date:  November 30, 2011
Hourly Rate: $9.00
8 Hours of Pay: $72.00
Penalty wages at the rate of
$72.00 for 30 days: $2,040.00
Additional penalty wages due
pursuant to ORS 653.055: " $2,040.00

Plus interest at the legal rate per
annum from February 1, 2012, until paid.

Gustavo Ordonez-Gomez ~ Termination Date:  January 05, 2012
Hourly Rate: $9.00
8 Hours of Pay: $72.00
Penalty wages at the rate of
$72.00 for 30 days: B $2,040.00
Additional penalty wages due
pursuant to ORS 653.055: $2,040.00
Plus interest at the legal rate per
annum from December 1, 2011, until paid.

TOTAL PENALTY WAGES PER ORS 652,150: $15,240.00
TOTAL PENALTY WAGES PER ORS 653.055: $13,080.00 °
TOTAL: $28,320,00
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Oregon Bureau of Labor and Industries
Wage and Hour Division.

Memo
DATE: 07 18 12 -
7o 0. Lindaen, odgmen U s s
FROM: ‘Stan Wojlyla | e

-CASE NAME: - Jose Rubio de la Cruz i T

MAIN FILE #* 11-2749

| REGARDING: (SELECTONE) | X | ORDER OF DETERMINATION NOTICE OF INTENT. _ISUBP'OENA
| - Jose Rubio de la Cruz as an individual ADDI?ESS TYPE: | SERVICE TYPE:
"1 ABESTVEBERY HOME ¥ | sHeriFe
‘ vaociburn, OR 97071 BUSINESS . TRANSERV
R - ;X'f o Nc':SETlFIED }
g ' COUNTY: : FiZHBh UNKNOWN T
“ALTERNATIVE ADDRESS: |
| SERVES feorcrmsmmme ) ADDRESIS TYPE: | SERVICE TYPE:
d HOME ~ SHERIFF
) e BUSINESS TRANSERV
ESl QERTIFIED WAL
 GoUNTY: | wwom || ST =
'ALTERNATIVE ADDRESS: |
ADDRESS TYPE: | SERVICE TYPE:
SERVE: = - :
; ) HOME SHERIFF
o - BUSINESS TRANSERV
woo . < Ol SERTIFIED MAL
. COUNTY: : UNKNOWN ADDL AGTIONS
ALTERNATIVE ADDRESS: _
ADDRESS TYPE: | SERVICE TYPE:
SERVE: = e — _ :
; HOME SHERIFF
T BUSINESS TRANSERV
o BOTH GERTIFIED MAIL
COUNTY 1 Gl ADDL ACTIONS
ALTERNATIVE ADDRESS
COUNTIES TO RECORD JUDGMENT: (In Oregon) | Marion ]
FOREIGN JUDGMENT:  NO | COUNTY: |
ADDITIONAL ACTION: I nec.é-ssary, please effect a substitute service, Mrs. Rubio or adult ghlfAren..'" T




