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" Ret Ahnaxation
Dear Representative Krummel:

_This opinion supersedes our opinion on the same topic dated December 15, 2008, Our
answer to question 1 is basically unchangsd. Our answer to question 2 ts modified; however, we
still reach a substantially sirilar result. - '

: . ' . K .

You asked two questions 'fefatin_g to landowner consant to annexation. You and your
constituents provided several documents’ for our reviaw-of spscific concems relating to the City
of Tigard and an unincorporated area known as.Bull Mountain,

 First, you asked ‘whether a local govemment may require a landownar to consent to
annexation as a condition for the delivery of an'urban service.

_Generally, the answer is yes.. Annaxation is one of the planning tools addressad in ORS
chapter 195, which requires local govémments to snter into cooparative agresments for land
use planning and urban service agresments for the delivery of urban services. However, inthis
specific. instance, the documents show electors rajscted an annexation plan? that, if approved,
would have authorized annexation of Bull Mountain by the City of Tigard based on the dalivery
of urban services to the area. ,

Second, you asked whetfier a local govemment may requife a landowiisr to consent to
annexation as a condition for the Issuance of a'buliding psmnit,”

Generally, the answer is.that a local govemment may require consent to.annexation for
providing extrateritorial sarvices. We note, howsver; that building Inspection Is not a service
generally provided extraterritorially. In-unincorporated areas, the county Is responsibla for
providing bullding inspaction sarvicas; not & city, When a clty operates & building inspection
program in unincorporated areas pursuant to an intergovernmental agreement with the county,
the city does not deliver its own services; rather, the city acts as an agent of the county,
deiivering services on behalf of the county to the unincorporated territory. A city may require

LA list of documents reviewed is attached as Appendix 1. : o _ i

* ORS 1085.215 requires approval of an annexation plan by & majorty of tis sloctors of the city and a sepamats
majority of elsctors In the terrtory fo be annexad. A majotity of electors in the Cily of Tigard approved the annexation
plan; haws»{'ar., the annexation plan was refected because a majority of slectors In tha Bull Mountain area did not

approve tha plan,
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comsant 1o annexstion onfy for delivering i!s own senaces, not for aﬂimg az an agent of the
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ORS chapter 195 provides generally for coordination of comprehensive planning and
urban servics delivery among local govemmants. ORS 195.065 dafines “urban sarvices” &s
sanitary sewers, water, fire profection, parks, open apace, réoreation and streets. roads and
mﬁmwnﬁ@mﬁmﬂmmmmﬁaﬁaﬁmmm&mﬁm
aﬁmemm b&tﬂﬁaﬁ the mty, pittes and spacial disiricts that provids an wban gandee.’

cooperative agreimant, local Wmﬁ that provide an urban seivice are

&wmm&ﬁmﬁemmﬁm

Liscal gwammanﬁs must establish i their atve. agresment “the role and
responsibiities of sach party 1o the agraamantws&w fawmmmmmmv&lafm
davalopmant.™. Pursuant to an urban sepvice agreement, a city or a spacial district that provides
an urbian senice may develop an ennaxstion plan that provides for the tﬁﬂmgaﬁdsaquarm of
future annaxations of tamfory, &asﬂnﬁaﬁﬁs&m&mﬁaﬂ!&ymumﬁa recondition of
anraxation and the plannad - schadul rervicling. Wb aEcribead :
anhaxation m’mmﬁmMMmmmdmammwm*mam
arinexation plar is approvad by the elecions, subsaquent urban senvices anngxations take: sffect
dccarding m the pian.’ Urban senice annexations pussuant 1o an annexation plan under ORS
195.205 10 195.205 are- mﬁﬁﬁtmﬁ:atﬁarmaﬁwsdmm’“

Inihis instance; wﬁrqussﬂmwm specifically to the Clty of Tigard and efforts 1o
armex teiritony within the unincorparats | known: as Bull Mousmain, We reviewsd the Tigard
ﬁmmmmmwﬂmmmzmmmammmemrlwm
Tigard Baliot Measurs 34-98, which proposed an annaxation plan relating to Bull Mourtain,
Afa‘lezaﬁan by a city or a special disirict that pmwﬂas an urban service pursuant 1o an
annexation plan sdoptad as part of an whban servits agreeme ;amammaﬁdbyeimga,
mﬁmammmmmmiﬁ Howevar, bacatiss electars rajected the -

ation plan f Mountalin area in Nowi b&fm e City of Tigard may niot rely o
& consistant with the unapproved annexation plan as g lsgal basls

Gﬁsmpﬁr#ﬁ&a&mﬁsh% uihiority for the Diracior of the Dapartmant of Consumer
aﬁd &Jshaa_& Sarvices o ostablish bullding codas and other related specialty codas by
mm“mmaﬁngmﬁwmﬁmﬂﬂmnm,mmmgum

sassed in the stats buliding colle anless the ditferant keal

ORS 195000

£ ONS 195.085,

. * OBS 195,020 {4e
T RS 195.220.

s RS 195208,
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rexukernanis are authorized by the ﬁraf:tzﬁ' 2 The dirsctor may authonzs & local government to
administer & bulkiing inspaction program,™

As stated In ORS 455.020, the purpose of ORS chapier 455 is:
1) To “pramu@afa a state buliding code to govemn the

construction, reconstruction, altaration and repair of bulktings and
othee. structires and the nstallation of mechanical devicas and

equipmant tharein”;
2) To “require the corsclion of unsafs condifions caused by
garthquakes In axisting bulidings™;

8) Ta ﬁstatéish unform  padormancs  stes s providing
v ED e safegua#ds for heglth, salsly, waéfara‘} *::amr‘t =l

sacurity of the residants of this state who are occupsants and users

of buikdings™; and

4} To provids for the use of modem methods, davices, materials,

tachiniques and practicalie masimum anany Wwahm ¥

From this statement of pumose, | would appear that & requirament that propeity owners
consant {o anneation afpfageﬁythtap;mmjefabwiﬁgm permit for that property i3

bayard the scope-of the bullding inspection

f—‘c&mmg discussion with voor constituents, we undarstand the question more precisaly
to be whether & oty can require annexation &s & condition of approval for a bullding ;&mm wharn
ihat requiremant has not bean legislatively adopted as an ordinance. Seiting asids the issus of
whather mandated annexation & the kind of jocal requiremant that tie Birsctr of the
Department of Consumer and Buskiass Sarvices may autharize within the scopa of a bullding
inspection program, wa note that snnexafion s a legislative action. By extension, we balieve
that a ganaral mandate of a municiality fequiring consent to anneation for providing
extrateritorial sarvices lkely also requires lagisiative action. We da nat see that aither the City
of Tigard o¢ Washington County has adoptod an ordinance requiring annexation or that the
director has authorized that bocal requiramant for buikiing psenit approval,

Ultimatety, hmr ma&miﬁveismaiﬁﬁﬁsmm@mamtﬁhémaﬁamafﬁw
services delivarad, Hmwrmvﬁawaéma documents identiflad In Appendix 1, i appears that
the Clty of Tigard does aot deliver city services to the unincorporated areas of Washington
County. Rathar, pursuant to intergovernmental agreements, the Cly of Tigard acts as an agant
of Washington County and the Tigard Water District to provide buliding Inspaction services and
watlar to rasidants of the county and district, respma@f Except for services delivered pursuant
to its Intergovemmental agreemants to provide service: mbﬁaﬁdmmmmeﬁm
it doas pot appear that the &tyafﬁgarﬁmd&smys&msw%&ﬂmdm Maointain,

QRS 222.115 expressty authorizes a city to require a landowner o consent to eventual
annaxation in exchanga for providing exteaterritorial sarvices 1o groperty. In Bear Croek Vafley
Sanitary Authority v. Cify of Medford, the Court of Appeals concludas:

Iy s, reading ORS 222,115 In the context of the 1981 Act

through which it was ar;iap&eci, we mammtﬁmm:&am bs the
daﬂning source of and fimiation on city authotity fo obialn

RS 455.040.
* QRS 455148,
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consents to annexation In exchange for extraterritorial services.
We also interpret the statute to allow that procedure to be used by
cities only when they are the providers of the services.™

Because the Clty of Tigard provides extraterritorial building inspection services to the residents
of Bull Mountain pursuant to an intergovernmeantal agreement with Washington County, we
conclude that the city may not use thoss services as a basis for requiring consent to annexation.

, The opinions written by the Legislative Counsel and the staff of the Legislative Counsel's
office are prepared solely for the purposs of assisting members of the Legislative Assembly in
the development and consideration of legislative matters. In performing their duties; the
Legislative Counsel and the members of the siaff of the Legistative Counsel's office have no
authority to providetsgat advice to any other person, group or entity. For this reasom, this
opinion should not be considered or used as legal advice by any person other than legislators in
the conduct of legisiative business. Public bodies and their officers and employees should seek
and rely upon the advice and opinion of the Attorney General, district attomey, county counset,
city atforney or other retained counsel. Constituents and othsr private persons and entities
should seek and rely upon the advice and opinion of private counsel.

Very truly yours,

DAVID HEYNDERICKX
Acting Legislative Counsel

By
B. Harrison Conley ,
Deputy Legislative Counsel

" 130 Or. App. 24, 30-31, 880 P.2d 488, 490 (1994).
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Appendix 1

In preparing this opinion, we reviewed documents including but not limitsd to:

« Tigard Urban Service Agreement, dated November 26, 2002, and entered into by:

Washington County,

The City of Tigard;

The Metropolitan Service District (“Metro™)

Clean Water Sarvices;

Tigard Water District;

Tri-Met; .

Tualatin Hills Park and Recraation District;

Fuoaistin Valley Fire and Rescue District; and

Tualatin Valley Water District.

. Urban Services Intergovernmental Agreement Between City of Tigard and
Washington County, signed Septembar 10, 2002.

¢ Washington County—Tigard Urban Planning Area Agreement, dated October 2003.
Washington County Bull Mountain Community Plan, Volume X, dated May 27, 2004,
intergovernmental Agreement Between the City of Tigard and the Tigard Water
District for Delivery of Water Service to Tetritory Within the District Boundaries, dated
December 23, 1983,
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