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6/15/99, 1 pg.
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~TAFE/R Spenker
' + Tapeldl, A
012 . Chalr Bryant
SB 1205 PUBLIC HEARING
035 . John DiLorenzo
463 . Chalr Bryant
475 DiLorenzo

. Oalls meeting to order at6 10 pm, Opons publio hearing on SB 1205,

Attorney, ICN.Pharmaceuticals Inc, ]
Subrmits wriiten {estimony and testifies in support of §B 1205 which
presoribes the mies of construction applicable in the Interpretation of
general lHability Insurance policies involving environmental olaims
(BXHIBIT A). Disousses the diffioulties ICN Pharmaceutiosls, Ino,,
had with Insuranco olaims for poltutlon clean up, 8B, 1205 doss not
alter contracts made between Insured and Insurers, Only where the
Insurance polioy terms are not stated, or are ambiguous, will SB 1205
apply, Desotibes and disousses Exhibit A, whioh detalls the history and
diffioultles ICN Pharmaceutioals had In recoveting an insurance olalm,
You olted the MeCormiok v, Baxter oase where the courts sald a
voluntary olean up agreemsnt has the same significance as belng sued
by the DBQ or the EPAY . :
The oase stated that a response fo an administrative order was equally
oostolve as & response to & court order, It did not spedk to a voluntary
olean up, SB 1205 codifies the findlngs in MaCormick v, Baxler and
covers voluntary ofean up as well, -
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488 Chalt Bryant That was my questlon, A voluntary olean up Is niot due to an
adminlstrative rullng o court order,

Tape 132, A o i

047 DILototzo DEQ has adopted admlnistratlve rulea that pertaln to the voluntary
program, Waltlng for the administrative order to be Jasued oould lead

_ to the exlsting pollution getting worse and worss,

057 Chalr Bryant Would th same type of apportiontaont plan.we used n SB 601 In the
1995 session wotk here, tather than Jolnt and several iiablilitles?

061 DiLotenzo The only way that would work in this context lg If the undetlying
Habllity was also several;notjoint, yet subjeot to reallooation.

072 Sen, Courthey On pags 2, Seotlon 4 (1) of SB 1205, lawsults are defined in detall
precedsd by the phrass “Inctudes but Is not Himited to”, What othor

) possibllities are there? )

079 " DiLorenzo This covers any unantiolpated olroumstances,

088 Sen, Courthey Does SB 1205 cover pollution on fedsral and reservatlon lands?

094 DiLotenzo 1 oan't answer thet, but I will find out, '

093 Seu, Couttney On page 3, Seotion 7, It says that If any part of this bjil ls found to be
unoonstitutional, the rema{nlng patts remaln In foroe,

104 DiLorenzo Explalng the concept of severabllity which Is assumed In all leglslation.
8B 1205 makes the aoncept oxpliolt,

17 Sen. Biown On pago 3, ines 37 and 38, the phrase “oontrary to the mutual Intent of !
the patiles”, will allow the coutt to go behind the contrac language and
look at what the partles Intended laatead of what the contract says,
Whas this your Intent?

124 DiLorenzo We meant thia to proteot the ltsurers, If the insurancs polioy la olsar,
this would not apply,

142° Sen, Brown Both partles would be proteoted and both partias would have fo ablde

J by thelt mutual Intent wouldn't they? .

143 DiLorenzo * Yes,

146 Sen, Qutub Aska sbout the naturs of the pollutant catled TCE,

151 DlLoranzo Dlsousses the TCR sleansup,

174 Sen, Quiub . Aaks whether Insutanoe rates In Washington State have gone up,

180 - DiLorenzo We have made Inquiries, but the Information we hava tecelved ls not
deflnitive, We heatd the competition Is quite brisk, and that may have
kept premiums down,

192 Sen, Courtney Disouases the language of SB 1205 which sppears to b language from
a law rovlew artlole, _

203 DiLorenzo Some felf this was o Hitle lterary, but we wanted to have leglalative
Intent tn the statute, It ls within your prerogative to change It, of

, ooutae,
‘213 Sen, Couttney Leglalative Intent Ls tore than Just the statute language.

218 * DiLorenzo Courts have recently beon very striot In assessing leglslative Intent from
the context of the statute ltself, This Is a safoguard In reaction to that
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trend,

224 Sen, Burdick You have disoussed horizontal and vertioal exhaustion of lnsurgtce
ooverage, How does this relate to the problem you are trylng to solvs!

231 - Dilorenzo - Oregon does not have a olear law as to whother there should be
horlzontal or vettios! exhaustion, The court declded in ICN
Pharmaceutiosl, Ino, thdt since the polioles were wrltten in Californis,
that state’s law would apply, However, we would argus that Oregon
oortainly has an interest In ° teaning up pollution ont property Jooated it
. ~ Oregon,
274 Jack Munro Amerjoan Insurancs Association
.- Testifles in opfositlon to §B 1205, Environmental olaims are always
complicated situations, We do need fo be very careful of the language
" weuse In this bill, Usually there are multiple insurance polloles
‘ involved.
337 Tom Gordon Attorney, Bnvironmental Law
Subralts wrltien testimony and testifles In opposition to 8B 1206
(BXHIBITS B & C), On lts facs, SB 1205 ls unconstitutional, It
‘ o vagtly expands the insurers Uabillty In an area for which they have
rocelved 1o premium and for which they underiook tlo risk, Any
company that wrote lability policles will be able for olean up under
Joint and severa! liabllity, The older insuranoe contraots have expired
and SB 1205 goes back and resurreots and rewrites them.

i

Tape 131, B )
011 Gordon - . Dlsousses Bxhiblt C which details potentlal effeots of SB 1205, seotion
o ‘ by seotlon,
172 Johu Pewell State Farm and CGU Nerth Paclfle Insu"ance
Submits wiltten testimony and testlfies in opposition to SB 1205
o (EXHIBITS D, I, & F),
270 Chair Bryant Asks If Oregon has tuled on the applicabllity of horizontal Versus
) vertical sxhaustion?
272 Gordon No, not at the appellate sourt level.
275 Chalr Bryent I would have sxpected the Jssus would have been heard af that level,
How many states are horizontal and how many states ars vertiosl In
i thelr exhaustion requirements?
282 Gordon Exhiblt B has jnformation on the trenda, but I don't have tho exac
; numbers, The majority of the states are probably horizontal,
292 - Chalr Bryant : - Is there any Orsgon law ourrently on the recovery of lnvestigations and
‘ , proparatory olean up aotivity?
1296 Gordon - Yes, at the trisl court lovel, but not at the appellate level,
299 * . Sen, Burdick Mz, Gordon, do you have a comment on the Rand Corporation study
submitted by John DiLorenzo? What do you think about an average of
88 oents of eyery dollar being used fo {ransaotion costs not indemnity

costs?

: 304 Gordott What that really meang is that 88 cents out of svery dollar ks already
' golng to a polloy holder to defend itself, Half of that amount was golug

yords,
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toward litlgation againgt polioy holders but that has gone down since
. the study was published,
Kby} Sen, Burdiok . Why would the itlgatlon go down?
328 Gotdon Beoause the lesues have been solved, the questlons have been
' ahswetod,
331 Seh, Qutub Could It be that the nsured Just give up?
332 Gordon The olalm volurmo has remalned protty steady. The lssues ate belng
negotlated out of coutt. Litigation has gone down, °
342 Sen, Brown You say the lssues have beon solved by coutt findlngs, not by

leglslation, Why shouldn't we be setting polloy? Why should it be {sft
) . up to the courts?
360 Gordon ) . If you would set polioy golng forward, that seets falr, SB 1205 goes
baok i time and Interprets policles that have lapsed,

363 Sen, Brown .. lsn't It tuo thet somo of these old polloles are stlll belng'iitigated

" today? sy
365 Gordon Theit's correot, ' . ‘ @

400 Terry Witt Exeoutive Divector, Oregontans for Food and Shelier (OFS)
Subinlts written festimony and testifles Int support of SB 1205
(BXHIBIT G), Indloatés that tha members of OFS are talnly fiom
the agtlonltural produots bunslnass and buy ilabliity lhsuranos to Insure
agalngt any and all tisks, }

463 Jayno Bond President and CEO, Permapost Products Comtpany
Submits written testimony and testifles In suppott of SB 1205 )
(UXHIBIT H), Dlaonasos the effeot of lnadyertent envltonmental
damags on small busitiesses such as Permapost when Insuragioe oarrlets

~ refiise to tast thelr obligatlons,

Tape 132, B ' .
020 Bond Continues disoussing the oosts of environtentel oleat up and thels
' ’ Insurasice oattlor's refusal to meet tholr obligations,

072 . Tom Zelenlea The Sohnltzer Group
Submits writtet testimony and testifies In support of 8B 1205
(EXHIBIT X), Provides comments on the general sltuatlon Oregon

property owners face when submlitlng olaims fo thelt insuratioe
onrrlets, Speolflcally dlsousses the 20 aore downtown Portland
waterfrout redeveloptient projest by Sohnitzer, near the Markham
‘ Brldge, ‘

196 Bruce Bogeh . 'Temeo Metal Produots
Testifios In support of §B 1205, Disousses the hlstory of Temeo and
the poliutant TCE, Onoe 1t was disoovered oleanup was needed, our
Ingutanos oattier shmply stonewalled our olalms, The estimated frst
phase fs $500,000, We oan't do this without out insutance oornpany
mestlng thelr obligatlons‘ Our only recoutse Is to swe. Insuranoe
cotupanies onn afford to walt ouf the lawsult as a ovst of bualness, small
business oahniot, Busitiass In Ovegon needs a dif“erenl optton besides =
sulng insuranos companies, -
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267 Sen, Brown It Is my understanding that, sinoe 1996, Insurers that offer farm
' . insutance have speoifioally exoluded pollution damage,
274 Wit There is one company that will insure for all tsks,
277 Sen, Brown Wil Insurance premiums go up?
280 Zelenka T don’t believe sa,
301 Sen. Brown How would you distingnish this from a health care rendate?
307 Zolenke I think there are distinotions, Heelth oare ooverage is golng forward,
' Lisbility Insurance has been bought and pald for to gover these
possibilities, .
o321 Sen, Brown I assums the pollcles did not have sxclusions for poliution olean up?
323 _ Bosoh In our case, there were no exclusions, We are not trying to rewrite the
' policles, we are just looking for the Insurance companies {o meet thelr
obligatlons under the polioy as written,
343, Bond Disousses & product Habllity olaim recently made by Permapost on a
pradust sold under pre-1987 polioles, .
337 Sen, Qutub SB 1205 would not mandate coverage for anythlng which ls
_ speoifioally excluded, ' ‘ ,
380, ‘ Briau Boe Cuegon Petroleum Marketors (OPM)

Submits written testimony and testifles in opposition to §B 1205
(EXHIBIT J), OPM represents petroleum distributors in Cregon a8
well as approximately one-half of the retail gasoline outlets,

Lana Butferﬂeld ' Safeco -
Tastifies in opposition to 8B 1205,

025 Jim Perncos Safsco
Submits weltten testimony and testifiss in opposition to §B 1205
(EXHIBITX), SB 1205 changes long established ground rules and
oould demage not only Insurance agenoles but other businesses as well,

066  Dianne Dalley - Attornoy, Bullivant Houser
n ‘ Testifles in opposition to SB 1205, Disousses the provisions of
SB 1208 regarding exocess insuranos coverage, Disousges liability for
snvironmental damwges and third pary property damage,

008

164 Sen, Qutub Disousses health Insurance in relation o }ability polioles, Don't
: insuranos companies assess the Hsk and base thelr premiums on that
tsk? ‘ .
178 Porucos - Yes, however, the laws change and some events are not predlotable,
191 Sen, Qutub - Butdon't you look at ali the rlgk? I'm sssuming you are able to assess
. the risk, Mr, Bos is talking about pre-paid coverage for a known -
problem, . )
220 Bos The retroactive aspeots of the bill are a concern beosuse they assess a

Uability for a risk that was not ynderwritten, No one realizod thet
dumping ofl ot the ground was & hazard, '

234 Sen, Quiub Thers was some awateness based on the dooutnents in Bxhibit A,
237 ‘Chalt Bryant The biggest risks ate for a changs In the law or technology,
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Bavironmenial rlsks were not antlolpated by elther the lnsurer or the
Insuted, Wo aro consldeting the assessing of responalbility as a mattor,
.of publlo polloy, .
210 Jim MoDermatt Partnoty Ball Janik LLP
' Subutits written testimony and testifies In suppost of SB 1205
(EXHIBIT L), Disousses the history of aourt findings i
snvlronmental oleat up oases, -

338 Set, Brown - Slnce the oourt findlngs have been moving toward asslgning some
labillty to the Insurers, why should the leglslature be involved?
340 MoDemiott 1t {s muoh more expensive and muoh less effiolont to Htigate ingtead of

' leglalate. The advantage In ltigation [s in favot of the nsuratos )
* comipanlas who retain staff attornays, Disousaes the award of attorey
. ! fosgtothe insuted, 1 '
393 Joiry Bite Ciiscade Corporatfon Lo

" Submits written testihony and testlflos In support of SB 1205
(EXHIBIT M), The solvent TCE was used for olouning mefal patts
frotn 1956, It was no longer used after 1975, When we needed to use
out Uability lnsurance the Insurance compantes refused to pay and we
had to aue, Tha oase ls still In the oourts,

Tape 134, A .

083 Bitz « Continues to dlsouss the ltigatlon of pollution labllity for the Insurers
of Casaade Corporation,

160 Richard Pope Attorney, Caseade Corporation

Submits written testimony and testifies In support of SB 1205
' (EXHIBIT N), SB 1205 would remove & huge dlsincentive for
busltessos to enter voluntary olean up programs,

34s Clrls Hermann Attorney, Stoel Rives LLP
Tostlfles In support of SB 1205, Disousses what Is meant by a
“voluntary” olean up, When q potentin anvironmental olaan up site {s
Identifled, the Depatiment of Environmental Quality (DEQ) sends a
[ottor that outllnes thres optlons for the properly owner, The vwher can
do the oleanup under DEQ oversight, DEQ oan do the oleanup under g
oconsefit order, ot nothing oatt be dotie and the firm will be sued. The
flrst option lg the most “voluntary", and Insurans dompanles penalize
flums that ohoose this option, Insuranos oompanies deny. coverage
basad on cooperation wlth DEQ. 1 ls not trus that oase law has solved

thege problemas,

Tape 133, B

063 Chale Bryant Indloates the remalnlng thros witnesses, John Telfer, Laurd Aunen and
John Ledger will be asked to teatlfy at the next meeting on SB 1205,
Adjoutns the meeting at 2105 p.m, , .
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EXHIBIT SUMMARY

- A~ 8B 1205, writien testimony of John DiLorenza, Jr, dated Aprll 19, 1999 sl)pp
B -8B 1205, written testimony of Tom Gorden, 6 pp o I
o C - 8B 1205, written testimony of Tom Gorden, 2 pp : Co oo
D - §B 1205, documents submitted by John Povell, 4 pp Co ooty
) E » SB 1205, reprint submitted by John Powell, 1 pp . “or i
¥ - 85 1208, leifer from Larry. Deckex’ submitied by John Powell, 1 pp TN o
G SB 1205, written testimony of Terry Witt, L pp . : e
H ~ SB 1205, written testimony of Jayne C: Bond, 3 pp '
I~ SB 1205, written testimony of Tom Zelenks; 11 pp.
J « SB 1205, written testimony of Brlan Boe, 6 pp
K « §B 1205, written testimony of Jim Peruocs, 3 pp
L ~ §B 1208, written tostimony of James T, MoDermott, 7 pp
M - SB 1205, written testimony of Gerald Bitz, 4 pp o
i . N = $B 1205, written testimony of Riehard S, Pops, 53 pp ‘
O - §B 1205, written testimony of Joe Gilltam, 2 pp
P~ 8B 1205, written testimony of Everett Cutter, 1 pp
Q ~ 8B 1205, written testimony of D, 'K, Bridges, 1 pp
R ~ B 1205, written testimony of Don Griffln, 3 pp
8~ SB 1205, written testimony of Steve Telfer; 2 pp o, Co,
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DATE: #+-/7-99 PAGES: _//
TESTIMONY on S.B, 1205 by  SUBMITTED BY; 70 2e/enfka.
TOM ZELENKA |
The Schnitzer Group

before

SENATE JUDICIARY COMMITTEE
APRIL 19, 1999

L Introduction

My name is Tom Zelenka and I am the Manager of Legislative, Environmental and Public
Affairs for the Schnitzer Group of companies, I am hete to testify in favor of

S.B. 1205,

By way of background, thé Schnitzer Group of companies, with corporate headquarters in -
Portland, have business interests which are diverse and geographically spread out; we're
involved in scrap metal recycling and steel manufacturing, real estate investment and
de.velopment, ocean shipping, bulk marine terminal dock opetations and industrial gas
production and distribution. Our scrap recycling operations, as an example, have been

in business in Oregén for over ninety years.....and ovet time, the various Schnitzer

bushﬂess interests.have owned and/or operated on a significant amount of commercial

and Industrial property in Oregon, as well as elsewhere. As a result of that economic

growth and property acquisitio'ns our company has had first hand experience with the
frustrating circumstances that have led to the introduction of this bill, A

During the past few years I have supervised, for Schnitzer Group companies,
environmental site assessment activities at over 100 sites across the U.8,, as well as

providing environmental corporate dus diligence work associated with property
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acquisitions at a number of sites. I have been involved in numerous remedial
investigations and site clean-ups, including Schnitzer's remedial study, consent decree
negotiations and site clean-up of our 20 acre downtown Portland waterfront

redevelopment near the Marquam Bridge. _ ;

For my testimo;iy today. what I'd like to'provide you with are some comments on the
general situation Oregon property owners face when submiitting claims to their insurance
carriers; then desctibe for you a spécific exampié ofhow “the system” works -- using our
downtown Portland redevelopment site as the illustration; and, then, highlight for you thé
importance of and benefits to Oregén environmental clean-ups that will ocour with justa

couple of the specific sections of 8.B. 1205,
I.  General Explanation of Need for Legislation

S.B. 1205 offers the State & real chance to bring to bear the resources needed to clean up
contéminated industrial and commercial p‘roi:crty in Oregon, When you look.at
properties that have historically been used for industrial and commercial purposes it's not
surprising to find that a”s'igniﬁcant number of these properties have some level of soil
and/or groundwater contamination. Mosi often, that poﬁution did not occur due to any
illegal or purposeful conduct, It often occurred over twenty years ago, during a time
when there were less specific environmental regulations and when we did not know as

much as we do today about the fate of chemical substances emitted into air, discharged

into water or disposed of on soil.

* Just as an example, one solvent that currently contaminates groundwater underlying many

industrial properties in Oregon (and nationwide) is trichlorosthylene, or TCE, TCE is a

solvent that evaporates very readily, Up until'the 1970s and early 1980s, it was common

practice to dispose of TCE by pouring small amounts on the ground to allow it to
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~

evaporate. Not only was this an accepted practice, but it was a practice encouraged by the -
insurance industty. One service that insurance companies provided to the companies they
insured was loss prevention assistance, There are written loss prevention materials from
these early days that insurance pompanies provided to thelr insureds speoiﬁcally telling
them thiat the proper method for disposal of such solvents was to pﬁur them onto the
ground. No one knew at the time that a portion of the solvent did not evaporate and could

go into the groundwater where, as we now know, it can remain for years and yeats.

During the time that these events were occutting, most of these companies wete
purchasing insurance programs that were designed to protect thetn, Those policies, for
the most part, speciﬁcaﬂif provide for the coverage of property dainage and personal

injury arising out of events that occurred during the years the policles were in effect.

So now, when Oregon companies discover that occurrences during the 1960s or 1970s, or
sometimes eatlier ot later, have caused contamination, and when they learn that Oregon
law tequires them to clean it up, they do what they do with all other kinds of insured.

claims--Qregon companies tender the claim to their insurance companies to handle,

Only, what we've all discovered is that insurance companies don't treat environmental

claims as they do othet claims.

Rathér than getting a call from a clalms adjuster whose job it is to tesolve the claim for
you, insureds who tender environmental claims either get no response or get a call from
someone in a division called sométhing like the "Environmental Claims Unit,” Typically,
thig person from the “Environmental Claims Unit".will ask innumerable questions about
the property and make you ot your lawyer spend days answeting specific questions about
the property. Then, if you get any response at all, it will be a dendal of the claim. The

denial will, typically, be a form letter asserting ten ot more reasons why, based on the
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information you have provided, the insurance company contends the claim is not covered

by the policy.

This practice of no resptnse, requests for lengthy detailed information reports and form

letter denials of coverage is not a practice specific to one insurance company and,

although some are better than others; it is the common practice of almost all companies.
Of the environmental claims that the Schnitzer Group companies have tendered to

insurers in the past ten years, I do riot believe the insurers have ever injtially accepted any

environmental claim, I would estimate that, after receiving calls or correspondence from

our laWyers insurers have stepped up to the plate in less than twenty-ﬁve pércent of the

cases, Jz the others, we have been forced to file suit or threaten to file suit against the

insurance companies in order to obtain the coverage we paid for,

' What is the effect of what these insurers are doing in Oregon? Why are these insurers
putting up such a fi ght‘? It is not beoause they expect to ultimately prevail agamst
companies like the Schmtzer Group, Our cornpamcs obviously, are relatively .

' sophlstlcated When these insurance companies have tried to tell us that we do not have.
coverage for env1ronmental contamination that occurred years ago, we arg sophistmated
enough to-know they are wrong. And we have the resources to hite lawyers, file lgwéuits

and.pursie those lawsuitsto a conclusion,

Tt appears that the reason the insurance companies put up such a fight is because they

want to do everything they can to discourage a whole group of potential insureds in

" Oregon from pursuing their tight toboolleot on the insurance that was boughf and_paid for

years ago,

When the Schn nitzer Grou 1p companies get a letter from the “Bnvironmental Claims Unit”

of an insurer telling them that there is no coverage for environmental contamination for
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ten different reasons, we hitre a lawyer and we tell the insurance company why there in
fact is coverage. How many Oregon companies know to do that, or have the resources to
hire a lawyer in these circumstances? When the insurance companies still don’t‘pay, we
file suit and hang in there through what is always a difficult and expensive lawsuit
(insurance lawsuits ate notorious for being extremely expensivevdﬁe to the tactics
employed by the insurance companies, which 1s enough to make many Otegon insureds
vulnerable to 4 coerced settlement before the case ever gets to trial), How many Oregon

companies have the resources to do that?

You have to have the knowledge and the resoﬁrces to hang in there -- to the point of
perfotming a cléan—up and filing and following through to conclusion a lawsuit,
Unfottunately, for ma.ny Oregon companies, I'm afraid many-don't even pﬁrsue a claim ot
get beyond the first no-response or denial lettet, whﬁe others are pressured into accepting

a settlement for cents on the dollar of coverage.

So the net effect for Oregon 1s just what the insurance companies calculate it will be.
This may look good on the insurance company balance sheets, but the end result is
.co‘ntaminated properties that should be cleaned up are not being cleaned up, Oregon
companies that thought they provided for unexpected losses by puroha.si.ng insurance are
finding that their insurance is not stepping up to the plate to cover these losses, Often

' thosé companies don’t have enough resources to address the scope of the problem so

either no cleanup is occurring or, worst case, it might have to some day be done with

money out of the Orphan Site fund.

S.B. 1205 is a start at the reforms needed to correct this situation.
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I Example Highlighting the Need for S.B, 1205

Let me turn to one example to show the need for S.B. 1205, It relates to property owned
by Schnitzer Investment Corp, on Méody Avenue near the Marquam Bridge in fortland.
" I1i the early 1990s, S_éhnitzer learned that its Moody property was contaminated with
certain hazardous substances.. Some of that contamination was caused by predécessor
companies that had operated a metals recovery operation. Some was caused because,
. unknown to Schnitzet, a company from whom Schnitzet had purchased part of the E

property had left contamination on site. -

~ Schnitzer did what it was required by law to do. It investigated the contamination and
reported it to the Oregon Department of Environmental Quality ("DEQ"). DEQ then sent .
Schnitzer a letter in the summer of 1991, telling it that its property required further '
investigation and possibly remediation, | :
Schnitzer tendered the matter to its insurancé companies in 1991, asking them to take
over the 'pro'cess of working with DEQ and instiéuting whatever remedy DEQ reguired.
All but one of Schnitzer’s insurance companies refused to do anything, One insurer,
accepted the defense of the matter, but then oﬁiy agreed to pay & very small portion of K
legal costs related to negotiations with DEQ), totally erusing to pay the substantial

consultant costs associated with aﬁalyzing feasible remediation strategies and making

recommendations to DEQ.

Schnitzer continued to work with DEQ, with absolutely 10 assistance from its insurance
companies. It uitimé.tellb; entered into three Consent Decrees governing investigation and
‘remediation and paid for the remediation called for by DEQ and by the Oregon superfund
statute. Schnitzer has spent over $3 million, and still has to pay for an engineered cap to

be placed over the site concurrent with redevelopment.
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After Schnitzer had done all the work, the insurance companies, who had been noticeably
absent during the entire time Schnitzer worked through the DEQ process, came to |
Schnitzer and wanted to negotiate a settlement of Schnitzer's claim. They did not want to
pay the ciaixﬂ; they wanted to negotiate to pay only p}art ofit. The insurance companies
said they would only pay on the policies if Schnitzer agreed to pay for a large part of the
cleanup itself. They als6 have asked, as a condition of settlement, that Schnitzer agree to
give up all other rights under its policies and, after Schnitzer refused that, have asked for

a guarantee that Schnitzer will never bring any more olaims under the policles relating to

the same facility.

Now, that {s not the way insurance is supposed to work! . Schnitzet and its predecessors

paid very large premiums so that, if anything like this every happened to them, their
insurance would take care of it. Schnitzer is not supi)osed to have to handle large,
complex environmenta-l olaims itself. That is why it paid the premiumé, so the insurance
company would take care of it. Moreovet, the insurance companies are not supposed to
demand policy concessions out of their insureds as & condition of fulfilling what is " .

already their obligationlqnder the terms of the policy.-

Again, looking at what this insurance industry practice means, statewide, you have to
realize that for every company willing and'sophistidated enough to proceed with an
environmental investigation and cleanup, thete ate probably 50 companies that don't have
the money or othet resources to do it themselves, They do have insurance, and if that

insurance was being used the way it was intended, the money would be available to

perform these necessary cleanups,

Exhibit &

Page 7 of 11

Century Indemnlty Company, a Pennsylvania Corporalion v,
The Marine Goup, LLC, 8t al. and Stale of Oragon

Unlled States District Court Case No, 3:08-CV-01376-AC




Case 3:08-cv-01375-AC Document 376-1 Filed 08/01/11 Page 59 of 76 Page |ID#
5185 -

IV, How S.B. 1205 Would Start to Remedy the Existing Problem

" Let me explain how some of the specific provisions of S.B, 1205 would result in bringing
existing insufance'to bear on Oregon site éleanups. While others may speak to the bill és

a whole, I want to focus on those provisions that would make a difference in the kind of

case I have described above.

Section 4(2)(b) and (¢):

Amonw the many reasons gwen to Schmtzer by the insurance compames as to why thev
1'efusec'to provide coverage of the Moody Avenue claim, one stands out as probably most
destructive of what the State is trying to achieve through the State clean-up program. '
That is, the reason given by our insurers, was that we were not entitled to any insurance
coverage because Schnitzer “voluntarily" agreed to perfonn the work at the Moody site.

That is, we did it by nego’aated agreement and, ultimately, under Consent Decrees. rather

than. waiting until DEO sued us to make us do the work. We totally disagree with the

: posmon the 1nsurance oompamcs have taken.

Nonetheless, you can immediately see that their position leaves all insured Oregon
companies between & rock and a hard place, If the insurers had their way, apparently the
insured Oregon companies would have to refuse all written and oral requests from DEQ
1o perform any work at &ny contaminated properties. Insureds would have to drag their
heels until DEQ was forced to use state resources to sue these Oregon oompames to

4 perform the work, Bven then, based on all of the other reasons that the insurance
companies gave for not covering Schnitzer’s claim, it would still be unclear whether any.
coverage would be provided. That would be the worst of all worlds' the insured would
have DEQ, legitimately, very concerned about the résia ance 1o c;eanup and, most likely,

¥y
the insured would still not have insurance coverage actually provided by its insurer.,
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Section 4(2)(b) takes care of this circumstance by making it clear that any directions or
“requests’ from DEQ to perform site work constitute claims under the applicable
insurance policies. Section 4(2)(c) makes it clear that the insurance companies cannot

deny coverage because work was performed undet a Consent Dectee, rathet than as a

result of DEQ actually suing the insured,

Section (4)(2)(H):

As 1 described above, one of our insurers agreed to accept our tender of defense. That
insuret, however, ultimately paid less than ﬁv'e percent of the costs we ultimately incurred E
in reaching agreement with DEQ on the cleanup to be performed. That ig because tﬁe
insurénc;e company took the position that the only “c_iefense" costs it had to pay were the
bills oflegal counsel negotiating the Congent Dectees with DEQ. In fact, ag matty courts
that have addressed tﬁis issue have realized, the majority of the costs in the “defense” of
environmental claims afé not the costs of lawyers, but the costs paid to consultants and
engineets and pther professionéls to characterize the contamination, conduct feasibility
studies to identify available remedies and apply regulatoty criteria to detetmine which
remedy should be implemented. At complex environmental sites, that entire process can

be very, very expensive, Yet, if insutance companies have their way, they will pay none

~of th_is.

Section (4)(2)(f) cortects this situation by making it clear that costs of defense include all
necessary costs, specifically including costs of environmental consultants and contractots

performing remedlal investigations, feasibility studies and other similar site investigation

and remedy selection work.

Exhibit &
Page 9 of 11

Century Indemnily Company, a Pennsylvanta Corporation v.
The Marlne Gaup, LLC, et al, and State of Oregon

Unlted Stales District Court Case No. 3:08-CV-01376-AC



Case 3:08-cv-01375-AC  Document 376-1  Filed 08/01/11 Pége 61 0of 76 Page ID#
| 5197 ‘ -

Section (4)(2)(g):

Another issue that has proven very frustrating is the position taken by excess insurers.

For example, Schnitzer has one primary level insurer who has paid out its full property
‘damage limits and has advised Schnitzer and its excess carriers of that fact. Schnitzer and
its predecessors had carefully insured against the risk of this happening by i)rocﬁ;c'mg

- excess insurance coverage o drop down and prbvide coverage in the event that the .

primary layer of insuranece was exhausted. Now, however, Schnitzer's excess insurers
have taken the position that they are not required to drop down and prbvide coverage,
“even thbugh the primary insurance underlying their policy has been exhausted. They
argue that they do not have to provide coverage until S.chm'tzer has exhausted-all its
primaﬁy coverage for all years, even though its policy has no relation to those other policy’
years.” Not surprisingly, the other primary insurers argue that the excess carriers’ position
is wrong and that the excess carriers should 'provide coverage. The entity who really

loses in this battle is Schnitzer, because the result is that none of the carriers will agree to

pay the claim,

. Section (4)(2)(g) solves this issue by clarifying that the excess policy will be triggered
when the coverage limits of the primary or underlying policy of the same polioy period

has been exceeded.

'Y, Conclusion

$.B. 1205 addresses some specific practices which discourage Oregon companies from
pursuing their rights to submit claims and obtain the coverage from insurance policies
purchased, We firmly believe passage of S.B. 1205 will also, in fact, assist in the clean-

up of contaminated sites in Oregon. -

(823 222,
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We urge passage of 8.B. 1205.

Thank you for the opportunity to provide thése comments.
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Regarding Senate Bill 1205
April 19, 1999

Jayhe C. Bond
President & CEO of Permapost Products Company

" Introduetion:

My name is Jayne Bond. I am the President and CEO of Permapost
Products Company, a wood treating and manufacturing company
located in Hillsboro, Oregon, '

Permapost was founded in 1957 by my parents and is now operated
by my brother and myself. We employ 25 employees from the
Hillsboro area. The average length of employment is 18 years and
the average age of my employees is 45 years.

As a wood treater, we pressure treat lumber, plywood, and posts
with oil and water based wood preservatives to inhibit fungus and
insect infestation thus allowing a longer service life to a renewable
resource. We manufacture products. for parks and recreation (picaic
tables and .shelters), federal, state, and local highway and pedestrian
systems (bridges), and national forests systems (forest service
bridges and trail head signs), We are relatively small in comparison
to other wood treating plants at approximately $5 million in annual

‘I am here this evening to comment on Senate Bill-1205 and its
effects on small business, particularly companies like mine. First, I
would like to give you a brief history on Permapost's clean-up efforts
and our experience in dealing with our insurance carriers regarding
this clean-up, Second, I will report to you the obstacles Permapost
faces in trying to receive policy coverage.

isto

During the 1960's and early 1970's, Permapost's treating activity
consisted mostly 'of two chemicals; pentachlorophenol (Penta) and
copper chromate arsenate (CCA), The normal and accepted operating
practice at that time resulted in contamination of part of our site and
underlying groundwater. In the late 1970 and early 1980's, Oregon
DEQ and US EPA -determined that Permapost use of surface
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impoundments for process water control should be reviewed and
directed Permapost to initiate extensive investigation and
subsequent clean-up of contaminated soils and groundwater, [t
became clear as to the source of the pollution and the type of
contaminants involved,

My father, William Bond, discussed coverage with his insurance
agent/broker who told him their was no coverage for pollution. He
believed his agent. Thus, all consulting costs for site investigation,
pollution remediation design, and remediation remedy were borne
by Permapost at a cost of $2.9 million. All of our company's profits,
and more, were directed into the costly investigation and clean-up;
crippling the company in its operafions and draining all our
resources, No moneys were available for equipment upgrades, In
fact, fixed assets had to be sold and salaries cut, In addition, the
speed at which the clean-up activity could progress was limited to
the amount of money the corporation could generate either in profits
or money we could borrow,

In the early 1990's, Oregon’s court expressly recognized insurance.
coverage responsibility in the McCormick and Baxter case. We.
recognized this to be of similar circumstances as our clean-up, We
revisited our insurance carriers regarding coverage under policies,
Which Permapost purchased. The response from the carriers to date
has been for them to request "mountains” of documentation, After
we responded: to their request, their answer is that they are not

going to pay,

Bill 1205 Critical to Small Business

Anyone who tells you that this bill only helps big business, is grossly
mistaken, My business, like many in Oregon, has paid our insurance
premiums, We have now asked for coverage on a claim., The
insurance companies have closed their door on us, calculating (and
usually correctly so) that we small businesses do not have the
resources to fight a long, expensive battle. .

Our interest in Senate Bill 1205 is two-fold, Permapost has already
spent $2.9 million in clean-up investigation and remediation solely

" out of our operations. We are anticipating the future burden of
ongoing clean-up activity, as indicated by Oregon DEQ, for the next 30
years at an approximate cost of $2.5 million. The need for the
insurance carriers to take responsibility and pay their policy

Exhibit 6

Page 20of 3

Contury Indemnity Company, a Pennaylvanla Corporatlon v.
The Marine Goup, LLC, et al, and State of Oregon

United States District Court Case No, 3:08-CV-01375-AC




Case 3:08-cv-01375-AC Document 376-1 Filed 08/01/11 Page 650f 76 Page ID#:
5201

coverage for money spent on clean-up is critical to the continuation
of our business. Senate bill 12035 clarifies the responsibility of the

carriers to provide coverage.

Senate bill 1205 does not let the insurance carriers hide behind the
defense of "late pnotice", ~ My father was told by his agent that our
coverage did not included pollution when it actually did, After the
McCormick and Baxter decision renewed our interest in pursuing this
- coverage did the issue of delayed notice arise. However, the source
of pollution should only be the surface impoundment and the
contaminants could only have come form Permapost's treating
activity, Delayed notice by insured should not be a defense for
carriers if the businesses were unaware or mislead that the coverage’
existed and if the delay does not prejudice the insurer.

Thark you for the'opportunity to present our comments.
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SB 1205 SUBMITTED BY: R/chard  Pose- .
Testimony of Richard 8. Pope -
Senate Judiciary Commitiee
April 19, 1999

lama paimer in the Portland law fitm of Newcomb, Sabin, Schwartz & Landsverk
LLP, and was lead trial lawyer for the policyholder in the case of Cascade Cérpoﬁztion v.
Americqn Hotte Assurance Co. et al,, Multhomah County Circuit Court, Thisisa report from
v’che trenches of environmental insurance coverage litigation. Iam grateful for the chance
| to testify for this Committee,
With rare exceptions, the insurance compardes approach these cases as house to
house combat, Normally, insurance companies handling claims assume there is coverage,
As ohe expett explained in his course text, “the claim representative’s chief task is to seek
and find coverage, not to seek and find coverage controversies or to deny or dispute
claima.” James Marlcham, The Claims Enﬁiromﬂent p. 13 (Insurance Institute of America 1993).
In environmental insurance matters, however, the insurance companies’ response
to the claims of their policyholders has been the opposite, Their environmental claims
units rotitinely set up 50 or 80 obstacles to recovery - the 50 or so affirmative defense they
routinely file in all these cases ~ and hope the policyholder gets stopped by just one of
them, which can be enough to defeat all recovery.
SB 1205 is a good bill, If it had been enacted when our coverage litigation began
seven years ago, we would probably have finished it by now, at much less cost to the

polieyholder. Both the insurance companies and the policyholder would have had a much
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better idea where ‘che}; stood right from the beginning.
The fmpact of the bill can be seen in today's headlines, Whichb report that BPA is

reluctant to let our DEQ oversee a cleanup of the Willamette Rive_r Harbor, and instead
méy declare that part qf the river a Federal Superfuﬁd Site (Tab 1), Why? Because the DEQ
intends torely onvoluntary clean ui) efforts, and the EPA fears yoluntary clean wp will not
be e;ffecﬁve enough. Under current law, EPA has grounds to be concerned, Any businesé_
that goes into DEQ's VOIuntary clean up program jeopardizes all of its insurance coverage,

because ofa vol

untary payments exclusion argument by »he insurance compa'ues SB1205

would eliminate that concern, and make DEQ's voluntary cléan up program much more
ath‘acﬂve‘

Mr. Bitz has told you the story of Cascade’s coverage case. As an attorney, I must
say the insurance cornpames in environmental coverage cases seem to live and breathe
techmcah’nes, and we must be very concerned about those techmcalmes in order to make

~ sure SB 1205 does what is intended.

Qur first concern is the effective date of the bill, which applies to all cgseé not
reduced t\o judgment as of its enactment, Cascade’s case hasnotbeenreduced to judgment,
buthasbeen decided by the jury, The jury went over 69 éages of Cascade’s environmental
expenses, and al located ‘rbe.m to de\‘ense indems mnity under instructions the ]udge gave

them, The jury found the vast majority of expenses, including investigation and RI/FS

expenses, were covered indemnity costs, not defense costs, SB 1205, as now writter, could

unintentionally take that jury verdict away from Cascade. To avoid such a serious
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constitutional problem, we recommend that you either make the bill effective on cases not
submitted to the jury at the time of enactment, or better yet, use the careful approach

desctibed in our draft matked up bill at Tab 2, page 6.

Next, there are three sections of the bill in which further clarification will prevent
extended litigation,

The first is Section 4(2)(g) on allocation. As written now, it applies only to
settlements, With slight additional amendment, described at Tab2, page 5, it would apply
to cases tried to vei‘dict and judgment as well, It would end the possibﬂity of insurance
companies arguing ~ and they do - that some other insurance company, not them, is
responsible to cover the policyholder. It would édopt the only really workable‘“approach,
which is to make the insurarice companies jointly and severally liable to their policyholder
for coverage of environmental contamination which, in many cases, has been spreading
silently and unseen for many years.

Didn’t the legislature just abolish joint and several liability? Not for environmental-
liabilities, which remain joint and sevetal. Liability insurance coverage has to cover the
policyholder’s liability as it exists. When the policyholder’s Hability is ongoing, joint and
sevefai, 90 ig its insurance coverage, As Professor Richard Roddls testified in Cascade’s
coverage trial, thatis the meaning of the coverage promise that the insurance company will
pay “all sums” for which the insuted becomes liable because of property damage (Tabd),
Proféssor Roddis's credentials could not be more éutstanding. He is a formet Insurance

Commissioner of the State of California, professor of insutance law at the University of
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W&hington, Dean of the University of Washington Law Sehool, anei former President of
Umguard Insurance Company in Seattle. We commend his testimony to you.

Next, Section 4(2)(h) on the owned property exclusion: An Oregon case mvolvmg
the City of Cervallis holds that grotind water is property of a third party, so liability
coverage may apply, at least where the policyholder hasno well, The insurance corﬁpa.nies
now argue t‘ha’c_‘anyene who has a well is subject to the “owned property” exclusion for
liability coverage, ﬁo matter how far away from the well the contarninated water extends,
The slight cha-nges we prepqse at Tab 2, pages 8-6 would put well oﬁmers back erhong the -
ranks of the cox}ered, at least to the extent they are cleaning up ground water they are not
actually using themselves ' { '

Third, late ndtice, Section 4(2)(e): Here, we would empha‘acally recommend the
change_s- stated at Tab 2, pages 4-5, and explained at Tab 3, pages 1-3, Existing Oregon law
contains many protections on late no’cice already, which the bi1£ does not acknowledge.
Absent these neeessary changes, policyholders rﬁay be better off, and would certainly
not be worse off, relying on existing case law, which already reciﬁires prefudice to the
. insurance comparny, and unreasonable delay byfhe policyholder. With the statitory

changes we have pi‘oposed, however, the late notice issues would be much clearer, and

2 . '
result less often in a forfeiture of cover

age that the poT1cy1“\oner has paid for, and would

otherwise be entitled to,

Next, sorme comments on three insurance company affirmative defenses that SB 1205

does not address, that it really should in order to decrease the time and expense of
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environmental insurance coverage litigation,
First, the qualiﬁed ot limited pollution exclusion, Hete, we are talking about the
“exclusion in effect from about 1970 to 1983, which allows coverage if the discharge,
dispersal, release or escape of contamination was “sudden and accidental,” Our state
stapreme court has, In my and many others’ opinion, held that the qualified pollution
exclusion permits coverage where the restilting contamination was “unexpected and
unintended.” See Tab 8, The insurance companies continue to raise this issue, though, and
a split now exists in tﬁe Multnomah County Circuit Court, which holds that leaks from an
underground storage tank are covered, but perhaps not uninitentional releases to ground
water from then-recommended land disposal practices. Language clatifying this
interpretation of the pollution exclusion would avoid numerous appeals, and would
expe&ite the availability of clean.up funds now tied up in insurance litigation,

Second, loss mitigation. A recent court of appeals case holds that clean up of sofl
only is not covered, because it is the insured’s own propetty, Butinsurance policies have
long paid for loss mitigation, or expenses incurred by the policyholder to prevent
additional covered loss, A good example is, if your house is on fire in a windstorm,
bulldozing the house next door in order to prevent the spread of fire to the rest of the
nelghborhood. We need a provision that clearfy says if the policyholder shows clean up
of the soil was reasonably necessaty to prevent migration of the contamination ‘m.to ground
water, the policyholder is covered,

Third, “as damages.” The policies defend “suits,” and reimburse for expenses paid
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“as da.mages “ If we are going to say voluntary DEQ clean ups are "suits,” we also need

to say the expenses mcurred inthem are “damages.” Otherwise, we'llsimply have moved |
the fight from one issue to another.

Finally, attorney fees for the prevailing policyholder: Exlstmg ORS742.061 awards

them in any insurance coverage action, As described in Tab 6, the court of appeals has

| recently decided two cases which perrhi’c the insurance company to stonewali the

‘policyholder for years, then pay the claim on the courthouse steps, and ‘avoid paying any
attomey fees, One of the judges Laged what he called a “Primal Scream concurrence,” ' and -

TeOTI y
: z'nvited legislative amendment of the statute. We ask that you do so in this bill, along the

‘ lmes descrlbed inTab 6, pages 12,
Thank you very - much for cons1dermg our testimony. We urge the Committee to

- permit some linguistic and additional improvements to what starts out as a very good

effort,
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"&b { Lo North Paclflc insurance Company
\dG } l North PaCIf].C 1875 SW Marlow Avenus (87226-6103)

PO Box 74 + Poriland, OR 87207-0074

Tel: 603-843-7861

MEASURE: S8 /205

; BXHIBIT: __ /=
April 19, 1999 SENATRE ICIARY COMMITTEE
DATE: 4/~/9 ~99 PAGES: [
SUBMITTED BY: 7oA Fowee]
Senator Neil Bryant
Chair, Judiciaty Committes
- Oregon Senate

Salem, Otegon
Ré: Senate Bill 1205

Dear Senatot Bryant;

This letter is to express opposition to Senate Bill 1205, which relates to actions to
determine Insurance covetage for environmental contamination, This bill is plainty unfair
to insurers, particulatly Otegon insurers such as North Pacific Insutance Comparny and

| Oregon Automobile Insurance Company which have written commercial insurance in this

state for many yeats,

By re-writing insurance contracts the bill would create bad law from a public policy

- petspective, The bill would adversely affect the availability of commercial liability
insurance coverage, especially in classes of business such as farmers and small business
entities, With the added exposure for indemnity and defense costs we would face Notth
Pacific, now CGU Notth Pacific, would be very cautious in offering lisbility coverage in
these classes and might well choose not to offer such coverage. If we did elect to offer it,
the unprecedented indemnity and defense costs resulting from this bill would inevitably
cause an increase in the cost of commercial liability coverage,

Senate Bill 1205 would make bad law and bad policy. I urge you not to support this bill.

Very truly youts,

ful——

Larr Becker
President
CGU North Pacific
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MEASURE: S8 /205
EXHIBIT; .
SENATE JUDICIARY COMMITTEE
DATE: g/ ~99_PAGES: Z
SUBMITTED BY: S 7a/er

g g o R , Steve Telfer
: ﬁ Aj llanc e A ' Oregon Legislative Counsel
of American Insurers ' - Altiance of Améglg;nz:lggsg;g?
' ‘ ~ April 18, 1999
TESTIMONY IN OPPOSITION
SB 1205

The Alliance of Americar Insurers is a national property and casualty trade association with about 300
members around the country. The Alliance opposes SB 1205 (Oregon Environmental Cleanup
Assistance Act), because we believe it will have a detrimental effect on the availability and cost of
general liability insurance in Oregon. The OBCAA will alter and expand the obligations of insurers
under general liability policies. This expansion will increase costs to insurers which in turn will be
passed on to the purchasers of those policies, The exact amount of the price increases is not currently
known. However, as currently drafted SB 1205 if enacted, will potentially lead to significant cost

increases,

Because general liability policies do not provide coverage for environmental liabilities, there are

specialized environmental liability policies available, Businesses with special environmental coverage
needs have been able to purchase those additional coverages as necessary. This separation of
environmental coverage from general liability coverage has helped to maintain the affordability of

erage for all types of business. SB 1205 would put the burden of environmental

general liability cov
mental liability

liability on all purchasers of insurance rather than those who have specific environ

exposures,

In addition to the cost issues, SB- 12035 raises serious constitutional questions. This legislation atternpts
policies are written and interpreted but seeks to impose those .
interpretations on past insurance contracts, We believe the atternpt to change the meaning of past
contracts is a violation of the constitutional prohibition on impairment of contracts, For example Section
4 (1) of the bill, includes in the definition of “suit,” actions taken pursuant to voluntary agreements,
independent action cleanups, consent decrees and consent orders. General l{ability policies clearly define
“suit™ as "'a civil proceeding in which damage (to covered persons or properties) is alleged,” Independent’
action cleanups for example, are not suits as defined in most liability policies. -

not only to change how future

Generally “‘claims made" liability policies have an express provision excluding coverage where the
insured fails to provide timely notice of the claim to the insurer, This is to preserve the insurer’s ability

to investigate whether a covered claim exists. Section 4 (2)(e)of the bill states that the insured shall have

provided timely notice under a general liability policy if: “(A) the insurer has not suffered actual

prejudice...or (B) In the event actual prejudice has occurred, it was reasonable under the circumstances
~ for the insured not to give notice at an earlier date, For purposes of this subparagraph, actual prejudice
shall exist only where, because of the delay in notification. the tnsurer is unable to determine the source
and timing of the release of the contaminants at issue and therefore cannot respond effectively to the
insured's coverage claim or the underlying liability claim.” How does this provision not impair the

contractual terms of past policies or existing policies?
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Testimony against SB 1205 Page two

The Alliance believes that this legislation is a bad {dea because:

It shifts the burden of paying for environmental liability coverage from those who have specific
need to the general population, -

It will reward those who failed to purchase environmental liability insurance in the past by
providing them with coverages they specifically chose not to purchase. This in effect penalizes
those who made the decision to insure their environmental liabilities by paying the extra
premiums,

It retroactively provides coverage where no premium was collected. ,
It raises serious constitutional problems, including but not limited to, rewriting existing liability

insurance contracts which contain terms, conditions, exclusions and definitions different from the
proposed Act. ‘ . :
It is likely to significantly raise costs and availability of general liability policies.

The Alliance of American Insurers urges the committee to vote against this bill,”
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PAUL S, BROWYN
ASSISTANT GZNERAL QOUNSIL
STATE REQULATORY APFAIRS
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MEASURE: SB_[208A
EXHIBIT:
HOUSE JUDICIARY - CIVIL LAW
DATE! (o-2(-449 _PAGES: 2
ASERIGAN INTERNATIONAL GROUP, ING,  SUBMITTED BY: Pauls S, Birwwemn,

1E0 WATHR STREXT, 24TH ¥LOOR
NEW YORX, N\Y\ 10068

{21 32047
FaxHBIL) 9B04BLT

June 21, 1999

The Honorable Lang Shetterly
Chair, Committee on Judiciary — Civi} Law
Oregon House of Represetitatives -

State Capitol

Salem, OR 97310

RE;  Senate Bill 1203, Relating to Actions to Determine

Insurance Coverage for Environmental Contamination

Dear Chairman Shetterly:

The American International Group, Inc. (AIG), through its various member companies, writes a
significant amount of insurance in the State of Oregon, Accordingly, AIG is quite concemed
about the above-referenced logislation, which was recently passed by the Oregon Senate and

 which is ourrently the subject of hearings before your committee. For the reasons stated below, 1
"urge you and the other mormbers of your comrmittee to oppose this measure. '

Senate Bill 1205, is problematic for several reasons. The bill would alter existing contractus!
agresments and would sbrogate “cholee of law” tules by mandating that Oregon law apply to

* any litigation regarding allegedly contaminated property within the State of Oregon. It would
also abrogate the long-standing rules regarding the payment of attorneys' fees. The legistation
takes certain propexty rights from'the contracting parties without due process and thereby treads
dangerously on well-established constitutional limitations. B

- The proposed legislation would override contrastual terms by, for example, redefining what
would constitute a “suit” under the insurance policy, thereby dictating when policy obligations
arise. Likewise, the praposed leglslation seeks to change those provisions of the Insyurance
contract relating to an insurers right to deny payment of remediation or investigation costs on the

-grounds that such costs constitute voluntaty payments by insureds, These contract provisiens,
like any others, were proviously agteod upon through arms length negotiations between insurer
and insured and the soope and provisions of the {nsurance contract should not be altered by an
act of the legislature. s
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“ e 3. . The Honorable Lire Shefterly
June 21, 1999
Page Two

Legal challenges to the constitutionality of this legislation and the newly imposed covetage
lisbllltles resulting from it, as well as additional environmental coverage disputes, in general,
will substantially Increase the amount of litigation over euvlronsental matters in the gtate, whioh
13 the opposite of the goal of this legistation. We do not bolfeve that this proposal will facilitate
falt, principled and equitable resolution of environtental olairts in the State of Oregor. Instead,
the proposal will interfere with bsic contractual rights and pravide opportunities for additional
litfgation not currently found In Oregon law, and may, thersfore, inorease commerclal general
liability rates in the state, None of these results will benefit the people of Oregon and, In fact,
wll ultimately hatm them via even longet delays for environmental oleanups and higher
insuranet rates, : :

We, therefore, urge you and the other members of the Judiciary Committee to oppose this
legislation, ‘

Thank you very much for the opportunity to provide these comments.
Sincérely,

Tt 4. B

Paul 8, Brown

#% TOTAL PAGE.B3 %%
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. IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH
CERTAIN UNDERWRITERS AT

LLOYD’S LONDON AND EXCESS
INSURANCE COMPANY LIMITED, |

Case No. 0304-03995

ORDER REGARDING APPLICATION

Plaintiffs, _
’ OF ORS 465.480(4)

)

)

)

)

| )
)

V. ‘ )
)
MASSACHUSETTS BONDING AND. )
INSURANCE COMPANY, et al. )
Defendants. )

The parties seek a rulirig on whether ORS 465.480(4) applies'to this case. Defendants-
argue that it does and plaintiffs argue that it does not. The court rules that it does not, as_
explained below. o

ORS 465.480(4) provides as follows: .

(4) An insurer that has paid an environmental claim may seek contribution
from any other insurer that is liable or potentially liable. If a court determines that .
the apportionment of recoverable costs between insurers is appropriate, the court
shall allocate the covered damages between the insurers before the court, based on
the following factors: . L
" (@) The total period of time that each solvent insurer issued a general
' liability insurance policy to the insured applicable to the environimental claim;

‘ (b) The policy limits, including any exclusions to coverage, of each of the -
general liability insurance policies that provide coverage 0T payment for the
environmental claim for which the insured is liable or potentially liable;

(¢) The policy that provides the most appropriate type of coverage for the
type of environmental claim; and i _ o

(d) If the insured Is an uninsured for any part of the time period included
in the environmental claim, the insured shall be considered an insurer for '
purposes of allocation. ‘ : '

ORS 465.480(4) was enacted as part of the 2003 amendments to the Oregon
Environmental Cleanup Assistance Act (OECAA). The 2003 amendments contained express
retroactivity provisions, but those provisions were not codified in the Oregon Revised Statutes.
The retroactivity provisions read as follows: '

Page 1 - ORDER ON APPLICATION OF ORS 465.480(4)



(1) Except as provided in subsections (2), (3), and (4) of this section, [the
amendments enacting ORS 465.480(3) and (4), among other provisions] * * *
appl[y] to all claims, whether arising before, on or after the effective date of this
2003 Act.

(2) [The amendments] do not apply to any claim for which a final
judgment, after exhaustion of all appeals, was entered before the effective date of
this 2003 Act.

(3) Nothing in [the amendinents) may be construed to require the retrying
of any finding of fact made by a jury in a trial of an action based on an
environmental claim that was conducted before the effective date of this 2003
Act. '

(4) Notwithstanding any other provision of law, an insurer that is a party
to an action based on an environmental claim for which a final judgment as to all
insurers has not been entered by the trial court on or before the effective date of
this 2003 Act and in which a binding settlement has been reached on or before the
effective date of this 2003 Act between the insured and at least one insurcr that
was a party to the action may not seek or obtain contribution from or allocation
to:

(a) The insured; or

(b) Any other insurer that prior to the effective date of this 2003 Act
reached a binding settlement with the insured as to the environmental claim.

In State v. Gaines, 346 Or 160 (2009), the Oregon Supreme Court set forth the
appropriate methodology for interpreting a statute. The court first examines the text and context
of the statute. Id. at 170. The court then considers any proffered legislative history, “even if the
court does not perceive an ambiguity in the statute's text, where that legislative history appears
useful to the court's analysis.” Id. at 172. “[Tlhe extent of the courl’s consideration of that
history, and the evaluative weight that the court gives it, is for the court to determine.” Id. Inthe
third and final step, “[i]f the legislature's intent remains unclear after examining text, context,
and legislative history, the court may resort to general maxims of statutory construction to aid in
resolving the remaining uncertainty.” Id.

Here, when the text and context of the legislation is examined, it supports plaintiffs’
position. ORS 465.480(4) specifically states that “[a]n insurer that has paid an environmental
claim may seek contribution from any other insurer that is liable or potentially liable.” '
(Emphasis added.) The retroactivity provisions of the 2003 Act state that the statute applies to
«a1] claims whether arising before, on or after the effective date” of the Act. (Emphasis added.)
When examined in context, the term “claims” in the retroactivity provisions appears to refer to
the parallel term “environmental clain’” in ORS 465.480(4). Moreover, as plaintiffs argue, ORS
465.480(4) refers to an insurer’s right to “seek contribution” and does not refer to a “contribution
claim.” Tt is reasonable to conclude, as plaintiffs contend, that the legislature did not use thé
words “claim™ or “claims” in referring to contribution “because it wanted to be consistent in
‘claim’ meaning or referring to an environmental claim.” (London’s Memorandum Regarding

ORS 465.480(4), 3).
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Section (2) of the retroactivity provisions is also instructive. It states that the retroactivity
provisions “do not apply to any claim for which a final judgment, after exhaustion of all appeals,
was entered before the effective date of this 2003 Act.” Clearly, this refers to “environmental
claims” and not contribution claims. As plaintiff contends, “Section 2(3) is meaningless in the
context of an environmental claim that has been paid” (Id., 4).

Finally, ORS 465.480(4) does not apply because, under Qection (2}, the underlying
environmental claim was adjudicated in a final judgment on April 7, 2003, As plaintiffs contend,
this exception to the application of ORS 465.480(4) makes sense because the legislature
reasonably “would have no interest in retroaciively applying the amendments to a claim that had
been adjudicated.l” v : » -

For the reasons discussed above, the court finds that ORS 465.480(4) does not apply to
this case.
1T IS SO ORDERED.
" Dated this 31 day of January, 2013.

N | o ‘ 7
AN

Youlee Yim You, Circuit Court Judge
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2011 U.S. Dist. LEXIS 65755, *

ASH GROVE CEMENT COMPANY, a Delaware corporatlon Plaintiff, vs. LIBERTY MUTUAL
INSURANCE COMPANY, a Massachusetts insurance company, TRAVELERS INSURANCE
COMPANY, a Connecticut insurance company; HARTFORD ACCIDENT and INDEMNITY COMPANY,
a Connecticut insurance company; and UNITED STATES FIDELITY & GUARANTY COMPANY, a
Maryland insurance company, Defendants.

3:09-cv-00239-KI
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF OREGON, PORTLAND DIVISION

2011 U.S. Dist. LEXIS 65755

~June 20, 2011, Decided
June 20,'2011, Filed

PRIOR HISTORY: Ash Grove Cement Co. v. beerty Mut. Ins. Co., 2011 U.S. Dist. LEXIS 2777
(D. Or,Jan 10, AUJ.l)

CORE TERMS: insurer, epa, insured, site, duty to defend, notice, cleanup, summary
judgment, environmental, superfund, entity, convening, voluntary payment, responsible
parties, settlement, factual issues, occurrence, reimburse, matter of law, civil litigation,
responding, obligated, inform, waived, triggered, tolling, intends, incur, Lrablhty Act, insurers'

~ duty to defend '

COUNSEL: [*17 For Plaintiff: Michael E. Farnell, Spencer S. Adams, Seth H. Row, Parsons
Farnell & Grein, LLP, Portland, Oregon; Daniel A. Zansk: Michael R. Wrenn, Wolfe Wrenn &
Zarlskx Seattle, Washmgton
For leerty Mutual Insurance Company, Defendant: Kevin G. McCurdy, McCurdy & Fuller, Menlo

- Park, California; Kimberly R. Griffith, Thomas M. Christ, Cosgrave Bergeer Kester, LLP, Portland,
QOregon.

For United States Fidelity & Guaranty Company, Defendant Thomas A. Gordon, Andrew S.
Mosses, Gordon & Polscer, LLC, Portland, Oregon. :

JUDGES: Garr M. King, United States District Judge.

OPINION BY: Garr M. King

OPINION

OPINION AND ORDER
KING, Judge:

Plaintiff Ash Grove Cement Company ("Ash Grove™) filed this action seeking a declaratory
judgment that its insurers, defendants Liberty Mutual Insurance Company ("Liberty Mutual®)
and United States Fidelity and Guaranty Company ("USF&G") have a duty to defend and
indemnify Ash Grove concerning contamination at the Portland Harbor Superfund Site ("Site"). I
previously held that the insurers had a duty to defend Ash Grove. The parties now dispute the -
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scope of the duty to defend and have filed cross motions for summary judgment. As discussed
below, I am able to determine what law I will follow [*2] but factual issues preclude me from
applying the law to the facts.

FACTS

On January 11, 2008, David Batson wrote Ash Grove as a convening neutral to invite the
company to an informational meeting of parties associated with the Site. Batson explained that
he would:

serve as a confidential neutral professional and assist parties to prepare for
eventual negotiations with federal and state agencies through organizing into a
group of potentially responsibie parties (PRPs) and conducting an allocation of site
costs among parties associated with the Site. I serve at the discretion of an initial
group of parties (the Convening Group) brought together by the U.S. Environmental
Protection Agency (EPA) for the purpose of exploring the creation of a PRP Group.

. There are no preconditions or commitments required for your attendance at the
convening meeting; just your desire to learn about how to take advantage of the
opportunity of joining other similarly situated parties in meeting your common
interests.

McCurdy Decl. Ex. 4, at 1, 3.

Ash Grove joined the ADR process explained in Batson's letter, also known as the allocation
process. Approximately 70 entities are taking part in this process. [*3] Ash Grove retained
Leslie Nellermoe to represent it in connection with the Site. Nellermoe states that the EPA
informed companies participating in the ADR process that it intends to negotiate only with
entities that participated.

Ash Grove's expert witness, J.W. Ring, is an attorney who has dealt with Superfund sites in
more than 15 states. He currently represents two clients in conjunction with the Portland Site
which are not involved in the litigation before me. According to Ring, convening neutrals, such
as Batson, are EPA employees assigned to gather private parties together to begin a group ADR
process. The convening neutral does not use EPA letterhead because he is not formaily
advocating for the EPA's position in the process. The EPA compensates the neutral at first but
conditions approval of a settlement on the private parties reimbursing the EPA for the neutral's
costs. In Ring's experience, an entity that receives an invitation from a convening neutral should
consider itself as having been identified by the EPA as a potentially responsible party. In Ring's
opinion, an entity that does not participate in the ADR process severely limits its options for
opposing full joint and [*4] several liability for the cleanup.

The EPA sent Ash Grove a 104(e) request? on January 18, 2008. The EPA sent such requests to
326 entities seeking information about activities that could have resulted in releases of
hazardous substances at the Site. The EPA uses the information it obtains to determine the need
for any response action at the Site and to identify additional potentially responsible parties for
performing the cleanup. The EPA sent General Notice Letters? to 141 entities identified as
potentially responsible parties at the Site.®

FOOTNOTES

1 "Under section 104(e) of the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA, commonly referred to as Superfund), EPA is authorized to seek '
information involving sites containing hazardous substances. Early in the cleanup process,
EPA conducts a search to find all of the potentially responsible parties (PRPs). EPA looks for
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evidence to determine liability by matching wastes found at the site with parties that may
have contributed wastes to the site. EPA uses many approaches to do this research,
including the use of 'information request letters' to gather information.”

http://www.epa. gov/comphance/resources/publlcatlons/cleanup/superfund/104e/ [*5] (Iast
+visited June 20, 2011).

2 "General notlce letters inform recipients that they are: identified as PRPs at Superfund
S|tes that they may be liable for cleanup costs at the site, and explains the process for
‘negotiating the cleanup with EPA. The letter also includes information on Superfund, the site,
and may include a request for additional information.”
http://www.epa. gov/comphance/cleanup/superfund/notlce html (Iast visited June 20 2011).

3 Kevin McCurdy, counsel for Liberty Mutual, supplied these figures; he ‘obtained the data
from the EPA's web site on May 4, 2011. Leslie Nellermoe, counsel for Ash Grove, reported
the EPA sent 278 section 104(e) requests and 103 General Notice Letters. The slight
dlfferences are ms;gmﬁcant for thls argument

On January 29, 2008, Ash Grove sent USF&G. a copy of the 104(e) request it receuved along

o =T vl o LY

with: (1) coples of letters the Lower Willamette Group ("LWG") sent Ash Grove haming it as an
alleged potentially responsibie party and threatening to file suit for contribution; and (2) a toliing
agreement Ash Grove entered into with the LWG. Ash Grove informed USF&G that it had no time
to notify it prior to signing the tolling agreement, but that [*6] Ash Grove believed the tolling
agreement also benefitted its insurers. Ash Grove also stated, "Please accept this notice as a
first report of claim." Rose Decl. Ex. 1.

Also on January 29, 2008, Ash Grove sent Liberty Mutual a copy of the 104(e) request but did

" not attach the other documents. The cover letter was very brief, advising thatthe company had
a policy which would apply to "this claim” and stating that the company would keep the insurer
informed of any further developments. Pearson Decl: Ex. 1, at 1. :

USF&G wrote Ash Grove on February 25, 2008 to acknowledge recelpt of the January 29 letter
and to state that it was searching for potentially applicable policies. The insurer explained it
would review the poiicies to determine if USF&G had a duty to pay some or aii of the costs for a
lawyer to represent Ash Grove in the Site dispute and if USF&G had a duty to indemnify Ash
Grove for some or all of the costs associated with the resolution of the matter. USF&G also told
Ash Grove that it should take any steps necessary to fully protect its rights in the matter but,
"Should it be determined that we will participate in representation of Ash Grove Cement
Company under any alleged policies, [*7] only fees incurred on or after the date of tender will
be considered for reimbursement.” Id. Ex, 3, at 2. USF&G also reserved all rights and stated that
the letter should not be construed as a waiver of any right or defense

.On February 25, 2008, Liberty Mutual wrote Ash Grove to document a telephone conversatlon in
which Ash Grove’ advrsed that it would provide notice to the insurer of potential claims but that it
was not involved in any litigation and was not presenting a formal claim.

On March 25, 2008, Ash Grove sent USF&G a letter informing the insurer that Ash Grove had
retained Leslie Nellermoe to defend it in connection with the Site.*

s s R s ot o .

'FOOTNOTES
4 The court does not have a copy of this letter.

On May 27, 2008, Ash Grove wrote Liberty Mutual to explain the hlstory of the LWG and to note
~ that the EPA sent 104(e) requests to 280 entities. Ash Grove also stated Liberty- Mutual was
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responsible for payment of the significant expense Ash Grove incurred to respond to the 104(e)
request. This letter was the first time Ash Grove informed Liberty Mutual that it was incurring
costs to respond to the EPA's inquiries or asked Liberty Mutual to reimburse those costs.

Ash Grove submitted its initial response [*8] to the 104(e) request on October 24, 2008 and
has not received any written communication from the EPA since. Ash Grove intends to
supplement its response and has put some effort into the supplement.

In November 2008, Ash Grove sent invoices to USF&G listing costs Ash Grove incurred
responding to the 104(e) request. This was the first time USF&G learned Ash Grove expected
USF&G to reimburse defense costs.

LEGAL STANDARDS

Summary judgment is appropriate when there is no genuine dispute as to any material fact and
the moving party is entitled to a judgment as a matter of law. Fed. R. Civ. P. 56(a). The initial
burden is on the moving party to point out the absence of any genuine dispute of material fact.
Once the initial burden is satisfied, the burden shifts to the opponent to demonstrate through
the production of probative evidence that there remains a fact dispute to be tried. Celotex Corp.
v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). On a motion for
summary judgment, the court "must view the evidehce on summary judgment in the light most
favorable to the non-moving party and draw all reasonable inferences in favor of that party.”
Nicholson v. Hyannis Air Service, Inc., 580 F.3d 1116, 1122 n.1 (9th Cir. 2009) [*9} (internal
quotation omitted).

DISCUSSION

On September 30, 2010, I filed an Opinion and Order in which I held that the 104(e) request for
information the EPA sent to Ash Grove, pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act ("CERCLA"), 42 U.S.C. § 9604(e), constituted a "suit"
under the terms of the insurance policies and the Oregon Environmental Cleanup Assistance Act
("OECAA"), ORS § 465.480, thus triggering the insurers' duty to defend Ash Grove.

In these cross motions, the partles dlspute when liability under the duty to defend began and
when it ends.

1. Defense Costs Prior to Ash Grove's Tender of the Defense

Based on Ash Grove's failure to tender earlier, and Ash Grove's failure to get permission to incur
costs prior to the tender dates, the insurers ask the court to conclude as a matter of law that
they have no obligation to reimburse Ash Grove for any defense costs incurred prior to the
tender dates. :

A. Date of Tender

The tender dates themselves are at issue. Thus, I must determine whether putting the insurers
" on notice of the 104(e) request is sufficient to trigger the duty to defend.

The insurers argue that the duty to defend Ash Grove did not [*10] begin until the company
tendered the 104(e) request to them, specifically May 27, 2008 for Liberty Mutual and
November 2008 for USF&G. Prior to those dates, the insurers contend that Ash Grove informed
them of the 104(e) request but did not ask the insurers to take any action and did not ask for a
defense.

Ash Grove contends the insurers' duty to defend was triggered when Ash Grove forwarded the
104(e) request to Liberty Mutual and USF&G on January 29, 2008. Ash Grove argues that the
policies do not make the tender of the defense an additional step after providing notice of a
claim. According to Ash Grove, once it sent the 104(e) request to the insurers, the insurers had
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a duty to investigate whether coverage existed unless Ash Grove specifically asked the insurers
not to defend. Ash Grove argues that case law from other jurisdictions which requires the
insured to make an affirmative request for a defense, beyond simple notification of a claim,
should not be applied here because the policy language does not put that burden on the
insured. ,

"An insurer is not obligated to defend any action not tendered to it." Am. Cas. Co. v. Corum,
139 Or. App. 58, 63 n.3, 910 P.2d 1151 (1996). Ash Grove [*11] argues this is dicta but the
rule is followed in other jurisdictions. See Unigard Ins. Co. v. Leven, 97 Wn. App. 417, 983 P.2d
1155, 1160 (Wash. Ct. App. 1999) ("the insured must affirmatively inform the insurer that its
participation is desired”); Purvis v. Hartford Accident and Indem. Co., 179 Ariz. 254, 877 P.2d
827, 830 (Ariz. Ct. App. 1994) ("What is reqmred is knowledge that the suit is potentially within
the policy's coverage coupled with knowledge that the insurer's assistance is desired. ") (internal
guotation omltted)

Importantly, however, the Oregon case does not explain what conduct is necessary to tender a
clalm or suit. Gaining no guidance from Corum, I turn to the pohoes, which state:

Insured's Duties in the Event of Occurrence, Claim or Suit
(a) In the event of an occurrence, written notice containing particulars su..ic:ent to
identify the insured and also reasonably obtainable information with respect to the
time, place, . . . shall be given by or for the insured to the company or any of fits
authorized agents as soon as practicable. The named insured shall promptly take at.
his expense all reasonable steps to prevent other bodily |nJury

(b) If clalm is made or sult is brought against.the insured, [* 12] the insured shall
immediately forward to the company every demand, notice, summons or other
process received by l*i... or his represe..tat.ve

(c) The insured shall cooperate with the company and, upon the company's request,
assist in making settlements . . . ; and the insured shall attend hearings and trials .
. The insured shall not, except at his own cost, voluntarily make any payment,

Felo n s

assume any obiigation or incur any expense other than for first aid to others at Lhc
time of accident.

Row Decl. Ex. B, at 32, Conditions—Insured's Duties in the Event of Occurrence, Claim or Suit.
There are no other duties listed for the insured. The policies further state: "[Tihe company shall
have the right and duty to defend any suit against the insured seeking damages on account of
such bodily injury or property damage . . . and may make such investigation and settlement of
any claim or suit as it deems expedlent . Id. at 30.

The Oregon 'eglslature also welghed in on what the insurer must do after receiving notice:
"Failing to adopt and implement reasonable standards for the prompt investigation of ciaims” is
an unfair claim settlement practice under ORS 746.230(1)(c).

Ash Grove's argument [* 13} is convincing. As far as I know, the policies do not define a tender
and do not make it a separate obligation from the duty to provide notice, which Ash Grove
provided on January 29, 2008. After receiving notice, the insurers have a statutory. duty to
investigate. Without clear Oregon case law or policy language requiring.a tender to be
something beyond notice, I have to conclude that the duty to defend may have been triggered
as early as January 29, 2008. I agree with Ash Grove, however, that an‘insured can tell its
insurer that it does not yet want a defense. The record before me creates a factual issue on
whether Ash Grove asked the insurer to wait. Consequently, I cannot grant summary judgment
on when the duty to defend began. ‘ o

B. Voluntary Payment Condition
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The insurance policies include a voluntary payment policy, with Liberty Mutual's policy effective
January 1, 1969, stating: "The insured shall not, except at his own cost, voluntarily make any
payment, assume any obligation or incur any expense other than for first aid to others at the
time of the accident." Row Decl. Ex. B, at 32, Conditions—Insured's Duties in the Event of
Occurrence, Claim or Suit, Liberty Mutual's other policies, [*¥14] as well as the policies from
USF&G, include a substantially similar condition. The insurers claim they are not obligated to
reimburse any expenses Ash Grove incurred prior to the dates of tender because the payments
are voluntary ones prohibited by the policies.

Ash Grove argues that the insurers waived the voluntary payments condition by refusing to
defend Ash Grove. Ash Grove relies on Holloway v. Republic Indem. Co. of Am., 201 Or. App.
376, 119 P.3d 239 (2005), rev'd on other grounds, 341 Or. 642, 147 P.3d 329 (2006), in which
the insurer denied a defense to its insured in an employee's sexual harassment suit. After the
insurer denied a defense by never responding to the request, the insured settled the suit by
stipulating to entry of a $50,000 judgment in exchange for a $6,000 payment by the insured
and assignment of the insured's rights against the insurer. The court held that the insurer
waived the no voluntary payment condition by refusing to defend the insured. 1d. at 380-81.

Because there are factual issues on when the duty to defend began, there are also factual issues
on when the insurers refused to defend Ash Grove. Thus, I cannot determine until trial if the
insurers waived [#15]7 the voluntary payment condition.

II. Costs for the Alternate Dispute Resolution Process

The insurers ask the court to limit their defense obligation to the costs Ash Grove reasonably
and necessarily incurred to respond to the 104(e) request. Specifically, the insurers argue they
are not obligated to pay for Ash Grove's participation in the ADR process Batson initiated in
January 2008, prior to Ash Grove's receipt of the 104(e) request. According to the insurers, the
Batson letter is merely an invitation to attend a voluntary informational meeting, with no
requests to perform a task, produce a document, ¢conduct an investigation, and no penalty for
nonattendance. The insurers note the number of recipients of the Batson letter who are not
taking part in the ADR process. The insurers also rely on my previous ruling that the 104(e)
request triggered their duty to defend. Thus, they contend that the defense obligation is limited
to action Ash Grove took to comply with that request, which the insurers believe ended when
Ash Grove filed its response with the EPA on October 24, 2008. The insurers maintain that
actions Ash Grove took and will take in anticipation of future claims or suits, which [*16] may
or may not transpire, are not defense costs even though participation in the ADR process may
be a prudent business decision.

Ash Grove argues that the duty to defend includes the ongoing ADR process until the lability is
resolved. The company contends that the duty to defend is a duty to defend against a covered
liability and not against a document such as the 104(e) request. In environmental cleanup
actions in particular, Ash Grove contends, Oregon courts recognize that a defense involves
activities broader than those in typical civil litigation. Ash Grove argues that responding to the
104(e) request is part and parcel of a defense to liability for the Site cleanup and is only the
start of & compulsory administrative process. According to Ash Grove, the ADR process is
intertwined with the 104(e) request and is focused on Ash Grove's liability. Most importantly,
Ash Grove argues that its participation in the ADR process is essential to limiting its liability
because it can advocate for a lower allocation prior to the EPA issuing a unilateral order which is
nearly impossible to challenge. Ash Grove claims that the EPA will not negotiate resolutions
outside the ADR process. Ash Grove [*¥17] reasons that the duty to defend continues until no
set of facts exists under which the insurers may be responsible for indemnifying Ash Grove.

It is true that the OECAA defines a "suit" to include activities well beyond formal judicial
proceedings: ‘ '
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"Suit" or "lawsuit” includes but is not limited to formal judicial proceedings,
administrative proceedings and actions taken under Oregon or federal law, including
actions taken under administrative -oversight of the Department of Environmental
Quality or the United States Environmental Protection Agency pursuant to written
voluntary agreements, consent decrees and co_ns‘ent orders.

ORS 465.480(1)(a). This definition makes determmmg the end of liability for defense costs far
murkier than if the EPA sued Ash Grove in court. Consequently, this issue is better framed as
whether the ADR process is a reasonable and necessary defense cost.

I am persuaded by Ash Grove's argument that the ADR process might be a reasonable and
necessary defense cost because, in a practical sense, Ash Grove must take part-in the ADR
process to have any chance of influencing its ultimate responsibility for cleanup costs at the
Site. This is'in spite of the fact that participation [*¥18] in the ADR process is completely
voluntary. I view the 104(e) request as equivalent to the Complaint filed in typical civil
litigation. The duty to defend in court is not limited to costs incurred to draft and file an Answer,
and I cannot decide as a matter of law that defense costs here are limited to the response to
the 104(e) request. - :

ORS '465.480(6)Y(a) also provides a much broader definition of defense costs than is generally
seen in a typical civii litigation:

There is a rebuttable presumption that the costs of prelimifhary assessments,
remedial investigations, risk assessments or other necessary investigation, as those
terms are defined by rule by the Department of Environmental Quality, are defense
costs payable by the insurer, subject to the provisions of the appllcable general
liability insurance policy or policies.

Based on the briefing before me, I have little sense of what is taking place in the ADR process. I
conclude that this is a-factual issue which requires resolution at trial. If Ash Grove beliéves. that
portions of the ADR process, or all of it, are reasonable and necessary defense costs, Ash Grove
can attempt to prove it at the court trial. I caution both sides, however, [*¥19] that they cannot
paint the process with a broad brush. I might decide that certain activities in the ADR process
are covered defense costs and others are not. Thus, I will need details on what categorles of -
" activities are occurring and what costs are lncurred for each category.

Ash Grove raises another issue Wthh more clearly extends the duty to defend past Ash Grove's
October 2008 response to the EPA. Ash Grove states that it has a continuing obligation to
supplement its response if it obtains new information. Ash Grove obtained such new information
while investigating how to respond to an ADR guestionnaire, and it is working on and intends to
submit a suppiemental 104(e) response to the EPA. If Ash Grove does submit a supplemental
response, the duty to defénd would cover all reasonable and necessary costs to prepare it.

CONCLUSION

Defendant Liberty Mutual Insurance Company's Motion for Partial Summary Judgment [175],
United States Fidelity and Guaranty Company's Joinder in Liberty Mutual Insurance Company's
Motion for Partial Summary Judgment [180], Plaintiff's Cross-Motion for Partial Summary
Judgment Against Liberty Mutual Insurance Company [186], and Plaintiff's Cross-Motion for
[*20] Partial Summary Judgment Against United States Fidelity and Guaranty Company [191]
are demed

Three motions to compel are pendmg I ask counsel to confer and inform the court by July 15

which subparts of the motions still require resolution in light of this ruling. After I rule on the
_motions to compel, I will hold a conference to reschedule the trial.
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IT IS SO ORDERED.

Dated this 20 day of June, 2011.
/s/ Garr M. King

Garr M. King

United States District Judge
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235 Ore. App. 99, *; 230 P.3d 103, **;
' 2010 Ore. App. LEXIS 467, ***

CERTAIN UNDERWRITERS AT LLOYD'S LONDON AND EXCESS INSURANCE COMPANY, LIMITED,
Plaintiffs-Appellants, v. MASSACHUSETTS BONDING AND-INSURANCE COMPANY succeeded in
interest by Hanover Insurance Company; MAINE BONDING AND CASUALTY COMPANY, a Maine
corporation, dba Maryland Casualty Company, dba Zurich Insurance Company; RLI INSURANCE
COMPANY, an Illinois corporation; THE HOME INDEMNITY COMPANY, succeeded in interest by
The Home Insurance Company, a New Hampshire corporation; HIGHLANDS INSURANCE
COMPANY, a Texas corporation, dba Cigna Property and Casualty Insurance Company, aka Cigna
Insurance Company of North America, a Pennsylvania corporation, succeeded in interest by CCI
Insurance Company, succeeded in interest by Century Indemnity Company, dba Cigna Specialty
. Insurance Company, aka Cigna; CENTURY INDEMNITY COMPANY, a Pennsylvania corporation,
dba Cigna Property and Casualty Insurance Company, aka Cigna, individually and as successor in
interest to CCI Insurance Company, -the successor in interest to Insurance Company of North
America, Defendants, and BENEFICIAL FIRE AND CASUALTY INSURANCE COMPANY, succeeded in
interest by JC Penney Life Insurance Company, then succeeded in interest by Stonebridge Life
Insurance Company, a Vermont corporation; CONTINENTAL INSURANCE COMPANY, a New
Hampshire corporation, dba CNA Insurance Companies and as successor in interest to Glens Falls
Insurance Company, a Delaware corporation, dba CNA Insurance Companies; NATIONAL UNICON
" FIRE INSURANCE COMPANY OF PITTSBURGH, PA, a Pennsylvania corporation; and INDUSTRIAL
INDEMNITY COMPANY, succeaded in interest by United States Fire Insurance Company, a New
‘ York corporation, Defendants-Respondents. ~

A129974
COURT OF APPEALS OF OREGON
© 235 Ore. App. 99; 230 P.3d 103; 2010 Ore. App. L_EXIS 467

June 3, 2009, Argued and Submitted
April 28, 2010, Filed

SUBSEQUENT HISTORY: Review denied by Certain Underwriters at Lloyd's London v. Mass.
Bonding & Ins. Co., 349 Ore. 173, 243 P.3d 468, 2010 Ore. LEXIS 808 (2010)

Modified by, in part, Adhered to, in part, Reconsideration granted by Certain Underwriters at
Lloyd's London v, Mass. Bonding & Ins. Co., 2011 Ore. App. LEXIS 1141 (Or. Ct. App., Aug. 17,
2011) ‘ ‘ ‘ : )

PRIOR HISTORY: [***1] _ _
Multnomah County Circuit Court 030403995. David Gernant, Senior'Judge.

DISPOSITION: Reversed in part and remanded.

CASE SUMMARY: ‘ '
PROCEDURAL POSTURE: The Multnomah County Circuit Court, Oregon, granted summary.

- ‘judgment in favor of plaintiff insurers on their contribution action against defendants, the
settling insurers. The insurers argued that the duty to defend an insured from an

environmental cleanup action was an obligation owed by all parties jointly. The insurers
appealed. : .

OVERVIEW: The appellate court found that the trial court erred in ruling that the insurers’
claims were barred by the doctrine of issue preclusion because the prior judgment did not
parse out the obligation of individual insurers or purport to resolve the issue in the case. The
right to equitable contribution among insurers was grounded in principles of equity and was a
right that inured to the benefit of the insurers and not the insured. The settling insurers'
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settlements with the insured did not extinguish the insurers' right to equitable contribution for
defense costs paid prior to the settlement. An equitable contribution action was not the type of
action for which the legislature intended to extend a right to attorney fees. The trial court
erred in ruling in favor of two of the settling insurers and against the insurers on the parties'
cross-motions for partial summary judgment regarding the duty to defend. The trial court did
not err in denying a settling insurer's motion for summary judgment, finding that statutory
amendments to the Oregon Environmental Cleanup Assistance Act, Or. Rev. Stat. §§ 465. 475
to 465.480, retroactively extinguished the insurers' contribution claims. '

OUTCOME: The judgment was reversed and remanded as to the summary judgment
dismissing the insurers' contribution claims and in ruling in favor of two settling insurers on
cross-motions for partial summary judgment regarding the duty to defend; the judgment was
affirmed as to partial summary judgment regarding the insurers' entitlement to attorney fees.

CORE TERMS: insurer, insured, settlement, potentially liable, environmental, summary

- judgment, equitable, duty to defend, attorney fees, coverage, assignments of error,
contamination, extinguished, cleanup, partial, issue preclusion, insurance policies, settling,
sentence, subrogation, groundwater, site, settlement agreements, right to contribution, final
judgment, extinguish, indemnity, moot, policy limits, cross-assignment

LEXISNEXIS(R) HEADNOTES

Civil Procedure > Judgments > Preclusmn & Effect of Judgments > Estoppel > Collateral

Estoppel

HN14 In general, under the doctrine of issue preclusion; a party is barred from relitigating
. an issue of law or fact that was adjudicated in a prior.proceeding.

Civil Procedure > Judgments > Preclusnon & Effect of Judgments > Estoppel > Collateral

Estoppel

HN2y Issue preclusion requires that the issue was actually litigated and was essential to a
final decision on the merits in the prior proceeding.

Insurance Law > Claims & Contracts > Coinsurance > Contribution
 HN3g4 The right to equitable contribution among insurers is not based on a subrogation or
contract theory, whereby an insurer stands in the shoes of its insured. Rather, the
right is grounded in principles of equity and is a right that inures to the benefit of the
insurer and not the insured.

Insurance Law > Claims & Contracts > Coinsurance > Contribution

HN44 Unlike subrogation, the right to equitable contribution exists independently of the
rights of the insured. It is predicated on the common sense principle that where

-~ multiple insurers or indemnitors share equal contractual liability for the primary

indemnification of a loss or the discharge of an obligation, the selection of which
indemnitor is to bear the loss should not be left to the often arbltrary choice of the
loss claimant, and no indemnitor shouid have any incentive to avoid paying a just
claim in the hope the claimant will obtain full payment from another coindemnitor.

Insurance Law > Claims & Contracts > Coinsurance > Contribution
HN54 A public policy favoring settlements does not merit a departure from the common-law
rule governing equitable contribution.

Insurance Law > Claims & Contracts > Costs & Attorney Fees > General Overview -
HN64 See Or. Rev. Stat. § 742.061(1).
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Insurance Law > Claims & Contracts > Costs & Attorney Fees > Failure to Settle

HN7 3% Based on the plain text of Or. Rev. Stat. § 742.061(1), it is readily apparent that an
equitable contribution action is not the type of action for which the legislature
intended to extend a right to attorney fees. First of all, the triggering events in §
742.061(1) pertain to the relationship between an insured and its insurer. One of the
predicates to an award of attorney fees under the statute--that settlement is not
made within six months from the date proof of loss is filed with an insurer--plainly
refers to an insured's proof of loss under an insurance policy.

Insurance Law > Claims & Contracts > Costs & Attorney Fees > Failure to Settle

HN8% The public policy considerations driving Or. Rev. Stat. § 742.061--encouragement of
settlement of insurance claims and reimbursement of insureds who are forced to
litigate to recover on their policies --are simply different from those at play in
interinsurer disputes about equitable contribution, and nothing in the statutory text or
context suggests that the legislature intended § 742.061 to apply to those types of
disputes.

Insurance Law > Claims & Contracts > Good Faith & Fair Dealing > Duty to Defend
HN9%The Hasif\ rules pertaining to an insurer's duty to defend are well established:

[AORE W} L) CHLTiniig v G (R RRE L) R (e ) B3y

Whether an insurer has a duty to defend an actlon against its insured depends on two
documents: the complaint and the insurance policy. An insurer has a duty to defend

- an action against its insured if the claim against the insured stated in the complaint
couid, without amendment, impose liabiiity for conduct covered by the policy. In
evaluating whether an insurer has a duty to defend, the court looks only at the facts
alleged in the complaint to determine whether they provide a basis for recovery that
could be covered by the policy. An insurer should be able to determine from the face
of the complaint whether to accept or reject the tender of the defense of the action.
The insurer has a duty to defend if the complaint provides any basis for which the
insurer provides coverage. Even if the complaint alieges some conduct outside the
coverage of the policy, the insurer may still-have a-duty-to defend if certain
allegations of the complaint, without amendment, could impose liability for conduct

" covered by the policy. Any ambiguity in the complaint with respect to whether the
allegations could be covered is resolved in favor of the insured.

Insurance Law > Claims & Contracts > Good Faith & Fair Deahng > Duty to Defend

HN104 An administrative agency's requirement that a property owner clean up
environmental contamination constitutes a "suit" within the terms of an insurer's
duty to defend

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >
Enforcement > Contribution Actions > Elements
HN113 Or. Rev. Stat. § 465.480(4) provides, in part that an insurer tha‘c has paid an
' environmental claim may seek contribution from any other insurer that is liable or
potentially liable. : :

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements

Governments > Legislation > Interpretation

HN124 The appellate court's task is to determine the legislature's intent in enacting Or.
Rev. Stat. § 465.480(4), which the appellate court gleans from the text, context,
and legislative history of the statute, resorting if necessary to maxims of statutory
construction. The appellate court begins, as always, with the text of the statute.

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements
HN13z See Or. Rev. Stat. § 465.480(4).
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Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview

HN144 Oregon's environmental cleanup statutes set up a scheme of strict liability for
owners, operators, and others regarding investigation and cleanup of environmental
contamination, Or. Rev. Stat. § 465.255(1). At the same time, the statutory scheme
is designed to encourage the prompt cleanup of environmental contamination, short
of an enforcement action. For example, Or. Rev. Stat. § 465.325 authorizes the
Department of Environmental Quality (DEQ) to enter into an agreement with
"potentially responsible persons” to perform remedial action. The agreement may be
entered (in circuit court as a consent judgment) without any admission of liability.
Or. Rev. Stat. § 465.327 likewise allows DEQ, through a written agreement, to
provide a party with a release from potential liability to the state under § 465.255 if
certain conditions are met. Thus, the scheme as a whole regulates parties who are
liable for environmental contamination as well as those who are only potentially
liable.

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview

HN153% The phrase "is liable or potentially liable" is used throughout Oregon's environmental
cleanup statutes and, in particular, in three contribution-related statutes: Or. Rev.
Stat. § 465.257; Or. Rev. Stat. § 465.325; and Or. Rev. Stat, § 465.480(4).
Section 465.257(1) provides that any person who is liable or potentially liable under
Or. Rev. Stat. § 465,255 may seek contribution from any other person who is liable
or potentially liable under § 465.255. Section 465.325(6)(a) likewise provides that
any person may seek contribution from any other person who is liable or potentially
liable under § 465.255. And § 465.480(4) allows an insurer that has paid an
environmental claim to seek- contribution from-any other insurer that is liable or
potentially liable. '

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview

HN164 One of the best clues as to the legislature's intended meaning of the phrase "is liable
or potentially liable” is that it is used in each instance to describe the universe of
persons from whom contribution may be sought. That is to be distinguished from
describing the persons from whom contribution can be obtained. When the
legislature addressed the latter issue in the contribution statutes, it did so more
explicitly--and more narrowly. Take, for example, Or. Rev. Stat. § 465.257(1).
Although the first sentence of that statute allows a plaintiff to "seek" contribution
from any other person who "is liable or potentially liable," the second sentence of
the statute leaves it to the court to apportion the costs among parties who are
ultimately determined to be liable (as opposed to "potentially” liable): When such a
claim for contribution is at trial and the court determines that apportionment of
recoverable costs among the liable parties is appropriate, the court then determines
the share of each party according to various factors, including the "relative
culpability or negligence of the liable persons. :

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview

HN17 % The first sentence of Or. Rev. Stat. § 465.325(6)(a) provides, in the context of
consent agreements with the Department of Environmental Quality, that any person
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may seek contribution from any other person who is liable or potentially liable under
Or. Rev. Stat. § 465.255. The second sentence, however, provides, In resolving
contribution claims, the court shall allocate remedial action costs among liable
parties in accordance with Or. Rev. Stat. § 465. 257--agam leaving it to the court to
allocate costs among liable parties.

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements )

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsnble Parties > General Overview

HN184 The structure of Or. Rev. Stat. § 465.480(4) parallels that of the other contribution
statutes. The first sentence of § 465.480(4) provides that a paying insurer may
seek contribution from any other insurer that is liable or potentially liable. The
second sentence leaves the merits of the claim to court determination: If a court
determines that the apportionment of recoverable costs between insurers is '
appropriate, the court shall allocate the covered damages between the insurers
before the court, based on certain enumerated factors.

AL
I_IIVHVIU!}\—IUI LaW > HazZargous w XL SU 1410 UL/ U i

Enforcement > Contribution Actions > Elements

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview

HN1Sy The structure of Or. Rev. Stat. § 465.480(4) suggests that the legisiature simply
intended to provide that insurers that pay environmental claims can. "seek”
contribution from other insurers that covered the same risk, whether or not the
liability of those other insurers has already been determined (l e., even if the other.
insurers are only "potentially liable"). :

Enviranmental | ay Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >
Enforcement > Contribution Actions > Elements '
HN20% The 2003 amendments to Or. Rev. Stat. § 465. 480(4) expressly cut off contribution
- claims against insurers who reached a binding settlement with the insured as to the
environmental claim. Section 5(4)(b) only cuts off contribution claims against
settling insurers in a narrow window of cases--those in which a finai judgment as to
all insurers has not been entered by the trial court on or before the effective date of
this 2003 Act. Section 5(4)(b) of the 2003 amendments is significant for two '
reasons. First, it demonstrates that the legislature was both aware of the settlement
_issue and knew how to address it explicitly when that was its desire. Section
465.480(4) expressly applied to all claims, whether arising before, on or after the
effective date of this 2003 Act, except where a final judgment, after exhaustion of
all appeals, was entered before the effective date of this 2003 Or Laws ch 799, § 5
(1), (2). If, under § 465.480(4), a settlement between an insured and its insurer
barred a contribution claim against that insurer in all pending cases, the act would
have already accomplished everything that section 5(4)(b) does, thereby rendering
the provision entirely redundant.

Environmental Law > Hazardous Wastes & Toxic Sub ces > CERCLA & Superfund >

Enforcement > Contribution Actions > Elements

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >

Enforcement > Contribution Actions > Settlements

HN214 A related statute, Or. Rev. Stat. § 465.325(6)(b), deals specifically and expressly
with the effect of a settlement by a party that otherwise might be "liable or
potentially liable" for purposes of contribution: A person who has resolved its liability -

. to the state in an administrative or judicially approved settlement shall not be liable

for claims for contribution regarding matters addressed in the settiement. Such
settlement does not discharge any of the other potentially responsibie persons
unless its terms so provide, but it reduces the potential liability of the others by the
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amount of the settlement.

Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >
Enforcement > Contribution Actions > Elements
Environmental Law > Hazardous Wastes & Toxic Substances > CERCLA & Superfund >
Enforcement > Cost Recovery Actions > Potentially Responsible Parties > General Overview
HN224 Or. Rev. Stat. § 465.257 describes the party seeking contribution in terms of liability
or potential liability: Any person who is liable or potentially liable under Or. Rev.
Stat. § 465.255 may seek contribution from any other person who is liable or
potentially liable under § 465.255.

COUNSEL: John Folawn argued the cause for appeliants With him on the briefs was Kirklin
Folawn LLP.

Thomas A. Gordon argued the cause for respondents. With him on the joint briefs were Russell
W. Pike, Diane L. Polscer, and Gordon & Polscer L.L.C.; Jeffrey M. Kilmer and Kilmer, Voorhees &
Laurick, P.C.; Richard A. Lee and Bodyfelt Mount Stroup & Chamberlain, LLP; Peter 1. Mintzer,
Thomas M. Jones, Seattle, Michael D. Handler, Seattle, and Cozen O'Connor; and Thomas W.
Brown and Cosgrave Vergeer Kester LLP.

JUDGES: Before Wollheim, Presiding Judge, and Brewer, Chief Judge, and Sercombe, Judge. *

* Brewer, C. J., vice Edmonds, P. J.

'OPINION BY: SERCOMBE

OPINION

[**106] [*102] SERCOMBE, J.

Plaintiffs and defendants issued various insturance policies to a common insured, Zidell, * which
operated a scrapping business along the Willamette River. Zidell later became the target of an
environmental cleanup action and eventually filed claims against its insurers, including plaintiffs
and defendants, seeking a declaration of coverage related to the cleanup action, as well as
reimbursement for defense and indemnity costs already incurred. Defendants settled

[***2] with Zidell and were dismissed from the case. Plaintiffs, meanwhile, proceeded to trial,
and the court entered a judgment in Zidell's favor.

FOOTNOTES

| 1 More accurately, the parties insured a number of related entities, including ZRZ Realty Co. |
and others For ease of reference, we refer to those entltxes collectlvely as Zldell ‘

O PN, |

Following the entry of that adverse judgment, plaintiffs filed this contribution action against
defendants, the settling insurers. Plaintiffs alleged that the duty to defend Zidell from an
environmental cleanup action was an obligation owed by plaintiffs and defendants jointly. Having
paid a disproportionate share of that common obligation, plaintiffs alleged, they were entitled to
pro rata contributions from defendants. Defendants moved for summary judgment on a number
of grounds, including (1) that the allocation of defense costs had already been litigated in the
underlying coverage action, and (2) that defendants' settlements with Zidell extinguished any
common liability for purposes of a contribution claim. The trial court granted defendants’
motions, and plaintiffs appeal. We reverse in part and remand.
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I. BACKGROUND

The relevant facts are procedural and largely undisputed. [***3] From the 1950s through the
early 1980s, plaintiffs and defendants insured Zidell under various insurance policies. In 1994,
Zidell became the subject of a Department of Environmental Quality (DEQ) cleanup action based
on environmental contamination on its property at Moody Avenue, After receiving a demand
letter from DEQ in May 1994, Zidell sought coverage under its various insurance policies,

. [*¥103] on the theory that the pollution occurred and persisted during the relevant policy
periods. In August 1997, after its insurers denied coverage, Zidell commenced an action against
plaintiffs and defendants, as well as other insurers, alleging that the insurers had "refused or
otherwise failed to provide Zidell with a defense of the DEQ action, to pay defense, investigation
and loss mitigation costs and/or to pay Zidell for all liabilities and damages Zidell ha[d] been
legally obligated to'incur * * *," For purposes of this opinion, we refer to that underlylng
coverage action as the "Moody Avenue" actlon : ‘

During the course of the Moody Avenue action, several insurers settled out. Defendants Beneficial
Fire, National Union, and Industrial Indemmty Company (U.S. Fire) were among those who
settled [***4] first, which left defendants Glens Falls and Continental Insurance Company
(collectively CNA), defendant [**107] Century Indemnity Company (CIGNA), and piaintiffs as
the only remaining insurers in the coverage case. '

- In October 1999, the Moody Avenue court ruled on a series of summary judgment motions filed
by Zidell and the remaining insurers. The court ruled that "the duty to defend is a joint and
several obligation, which will be allocated among the Defendant Insurers. Allocation should not
be any hindrance to the duty to defend.” The court further ordered that "the Defendant
Insurers"--at that time, CNA, CIGNA, and plaintiffs--were to "make payment of past defense
costs submitted by [Zidell] to date" and that, "with respect to ongoing defense costs,” the parties
were to put in place a "reasonable system for submission, review and payment of these costs."

The remaining insurers paid Zidell's accrued defense costs--approximately $ 771,000--as

ordered. Of that amount, plaintiffs paid approximately $ 578,000, and CNA and CIGNA paid the

rest. The payments were made by plalntlffs with the understandlng that they were "subject to a
~ full reservation of each insurer's rights.”

After the start of trial [***5] in the Moody Avenue action, CNA settled out. The settlement then
left plaintiffs and CIGNA as the only insurers subject to the court’'s order to pay [*104] Zidell's

remaining defense costs. Together, plaintiffs and CIGNA paid another $ 619,982 in defense costs,
with plaintiffs again paying the lion's share--approximately $ 566,000. Then, after trial but while

the court was still preparing its findings of fact and conclusions of law, CIGNA settled with Zidell.

Plaintiffs were the last insurers standing. :

In April 2003, the trial court entered judgment against plaintiffs. With respect to the issue of
defense costs, the judgment provided, in part, that plaintiffs were "jointly and severally obligated
to pay Zidell's costs of defense, that is, attorney fees, costs and disbursements, and investigative
costs, incurred in connection with claims asserted” in the DEQ action. The judgment also
contained the followmg paragraph:

"i9, [Platnttffs], together with dismissed defendants CNA and CIGNA (who shared
the joint and several obligation to pay Zidell's defense costs prior to their dismissal
from this case), have satisfied their obligation for defense costs of $ 1,390,658.65
incurred by Zidell through [***6] August 31, 2001, with respect to the DEQ Action
and the prejudgment interest of $ 37,768.35 thereon. [Plaintiffs] are now
responsible only for defense costs submitted by Zidell subsequent to August 31,
2001."

As far as plaintiffs’ indemnity obligations (i,e., the costs of remediation as a result of the DEQ
claims rather than defending against them or investigating them), the Moody Avenue judgment
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incorporated the trial court's earlier findings of fact and conclusions of law, which allocated
indemnity costs to particular policies. The trial court also awarded Zidell its attorney fees as the
prevailing party in the coverage action, pursuant to ORS 742.061--an additional $ 1,379,119.

Immediately after the April 2003 judgment was entered, plaintiffs filed this contribution action. In
their complaint, plaintiffs alleged:

"On and after July 26, 1994, [when Zidell notified plaintiffs and defendants of the
DEQ action,] Zidell incurred reasonable and necessary defense costs in defending the
DEQ claim. None of Zidell's defense costs were paid until on or about August 1999,
when plaintiffs paid $ 578,007.35, the [¥105] CIGNA defendants paid $ 77,067.64
and the CNA defendants paid $ 115,601.47. Since that [***7] time, plaintiffs have
paid $ 1,157,317.10 for additional defense costs incurred by Zidell in defending the
DEQ claim. Except for payments made by the CIGNA and CNA defendants as stated
herein, no other payments of Zidell's defense costs have been made by any
defendant.”

Plaintiffs similarly alleged that they had been held liable for attorney fees pursuant to ORS
742.061, as well as prejudgment interest on the unpaid defense costs, for which defendants
would have been liable had they not settled with Zidell before the Moody Avenue judgment was
entered. The complaint summarized the contribution theory in this way:

[**108] "Plaintiffs have paid or incurred liabilities to Zidell for defense costs,
prejudgment interest and statutory attorney fees and costs, which liabilities are
disproportionate to the insurance coverage provided by them when compared to the
insurance coverage provided by defendants. Plaintiffs will continue to pay Zidell
defense costs until the DEQ claim is resolved. Plaintiffs are entitled to contribution
from defendants and each of them for a proportionate share of Zidell's defense costs,
prejudgment interest and statutory attorney fees and costs as follows:

"a. To the extent the [***8] respective insurance pblicies‘ contain 'other insurance'
clauses which are mutually repugnant, on the basis of policy limits.

"b. To the extent the respective insurance contracts do not contain mutually
repugnant ‘other insurance' clauses, on the basis of the number of insurance policies
at issue.”

Plaintiffs also alleged an entitlement to attorney fees pursuant to ORS 742.061, in the event that
they prevailed on their contribution claims. :

The parties then filed a slew of summary judgment motions. Defendants (all of them) moved for
summary judgment on two grounds: first, that plaintiffs' claims were barred by issue preclusion
because the Moody Avenue action already decided the parties' obligations for defense costs; and
second, that any contribution claims were extinguished by defendants' settlements with Zidell.
Defendants (again, all of them) alternatively moved for partial summary judgment on [*106]
other issues, namely (1) whether plaintiffs could obtain contribution for attorney fees that were
awarded to Zidell under ORS 742.061; and (2) whether plaintiffs themselves could seek statutory
attorney fees under ORS 742.061 as part of a contribution action against other insurers.

Certain defendants [***9] also filed alternative summary judgment motions in which others did
not join. Defendants Beneficial and U.S. Fire moved for summary judgment on the ground that
they never had any duty to defend Zidell to begin with, because the notice of the DEQ action was
insufficient to trigger such a duty. Defendant National Union moved for summary judgment on
" the ground that plaintiffs' contribution claims were barred by amendments to Oregon's

Environmental Cleanup Assistance Act, which retroactively addressed the issue of inter-insurer
contribution. Under those amendments, according to National Union, an insurer who had settled
with its insured was not "liable or potentially liable" to the insured and therefore not subject to
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contribution claims.

Plaintiffs, meanwhile, filed their own summary judgment motions. They sought partial summary
judgment on two issues: (1) that defendants, like plaintiffs, had a duty to defend Zidell under
their policies; and (2) that any contribution would be determined on a pro rata basis, according
to the Lamb-Weston rule. See Lamb-Weston et al v. Ore. Auto. Ins. Co., 219 Ore, 110, 119, 341
P2d 110, reh'g den, 219 Ore. 110, 117, 341 P.2d 110 (1959).

At a hearing on the [***10] various motions, the trial court explained that it was "in agreement
with every point made by every defendant in all of defendants' papers," with the exception of
National Union's argument regarding the effect of amendments to Oregon's Environmental
Cleanup Assistance Act. The court then entered an order consistent with its preliminary view,
which denied plaintiffs' motions and granted all of defendants' motions, except National Union's
separate, alternative motion. The order was reduced to a judgment dismissing plaintiffs' claims;
plaintiffs appealed that judgment, which is the case before us now. : '

_ Before turning to the merlts of this appeal, we note that, while plaintiffs were litigating their
contribution claims, they had also appealed the underlying Moody Avenue [¥107] judgment. In
that appeal, plaintiffs argued, among other things, that the trial court had incorrectly allocated
the burden to plaintiffs to prove that Zidell's pollution was neither "unexpected nor unintended.”
We agreed with plaintiffs on that issue and ultimately reversed and remanded the case; as a
result, we also vacated the statutory attorney fee award against plaintiffs. ZRZ Realty v.
Beneficial Fire and Casualty Ins., 222 Ore. App. 453, [*¥*109] 194 P3d 167 (2008),

[***11] modified on recons, 225 Ore. App. 257, 201 P3d 912, rev allowed, 346 Ore. 363, 213
P.3d 577 (2009). That decision affects--and moots--certain but not all issues in this case. Rather
than further complicate the case at this juncture, we will discuss the effect of that decision with
respect to particular assignments of error.

II. ANALYSIS
A. Plaintiffs' Assignments of Error
1. Issue preclusion

In their motions for summary judgment, defendants contended that the trial court's ruhngs in the
Moody Avenue action conclusively adjudicated defendants' liability for defense costs. Thus,

- according to defendants, under the doctrine of issue preclusion, plaintiffs were barred from
relitigating that issue in a separate contribution action. The trial court expressed its "agreement
with every point made by every defendant in all of defendants' papers,” presumably including
defendants' issue preclusion argument. Plaintiffs, in their first assignment of error, contend that
the trial court erred in granting .summary judgment on that ground

In a supplemental brief filed after this court decided ZRZ Realty, defendants contend that
plaintiffs' first assignment of error no longer presents a live controversy because, as a

[***12] result of our decision in ZRZ Realty, plaintiffs no longer have an adverse judgment
against them In the underlying coverage action. Plaintiffs, in response, submit that their
contribution claims are not predicated on the existence of an adverse judgment in the Moody
Avenue action; rather, they arise out of the fact that plaintiffs satisfied a debt--payment of
defense. costs--that should. also have been borne by defendants.

We are not persuaded that plaintiffs' first assrgnment of error is moot. There is no dispute that

. plaintiffs have, [*108] in fact, paid Zidell's past defense costs, and our decision in ZRZ Realty
does not change that fact or otherwise address plaintiffs' liability for previously paid defense
costs; that was not an issue on appeal in ZRZ Realty. Accordingly, we turn to the merits of the
parties' arguments regarding plaintiffs’ first.assignment of error. 2 : '

 FOOTNOTES
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' 2 Although the appeal in the Moody Avenue case does not "moot" this assignment of error,
the pendency of the appeal does not strike us as entirely irrelevant to the merits of the
assignment. For issue preclusion to apply, the issue must have been essential to a fina/
decision on the merits in the prior proceeding. See Nelson v. Emerald People's Utility Dist.,
318 Ore. 99, 103-04, 862 P2d 1293 (1993) [***13] (setting out the requirements for issue |
preclusion). The mere fact that the Moody Avenué judgment was on appeal--and later
reversed--causes us to question whether defendants can demonstrate the existence of a
"final" decision for purposes of issue preclusion. Cf. Drews v. EBI Companies, 310 Ore. 134,
149, 795 P2d 531 (1990) (for purposes of issue preclusion, "[a] claim determination is not
final until hearing and judicial review rights are barred or exhausted"); see also Liberty
Northwest Ins. Corp. v. Koitzsch, 155 Ore. App. 494, 500, 964 P2d 1071 (1998) ("As a
general proposition, as long as an appeal is pending, ﬂnallty does not attach piecemeal to the
parts of a judgment or order that are not placed in direct controversy by the parties'
assignments or arguments in the appeal; it attaches to the case as a whole after the appellate
process is complete."). Plaintiffs, however, do not make that argument, and we do not :
address it further.

BNIFIn general, under the doctrine of issue preclusion, a party is barred from relitigating an
issue of law or fact that was adjudicated in a prior proceeding. See generally Nelson v.- Emerald
People's Utility Dist., 318 Ore. 99, 103-04, 862 P2d 1293 (1993) [***14] (setting out the
requirements for issue preclusion). According to defendants, their liability for Zidell's defense
costs--the subject of plaintiffs' contribution claims--was actually litigated in the Moody Avenue
action. Specifically, defendants rely on a number of statements made by the trial court during the
course of the Moody Avenue action regarding defense costs, statements that defendants contend
were then incorporated in the trial court's written judgment. Plaintiffs respond that the excerpts
are taken out of context and that the trial court never intended to decide how defense costs
should be allocated among Zidell's various insurers.

The statements relied on by defendants were made by the court during attorney [**110] fee
hearings in October 2002--hearings at which the court stated an intent to resolve the "whole
allocation between non-attorney fee and attorney fee issues and between other carriers and this
carrier, et cetera.” During the course of the hearings, the court made certain [*109] -
statements that reflected its understanding that the settling defendants had extinguished their
duties to defend as of the date of settlement; the court also signaled its intent to reduce
plamtnﬁ‘s [***15] attorney fee liability after taking into account the settlements. However, even
assuming that the court's statements at the attorney fee hearings have some bearing on the
issues in this contribution case, there is nothing in the record to suggest that the court intended
those statements to be elevated to the status of findings or rulings that would be incorporated in
the judgment. In fact, plaintiffs and Zidell ultimately stipulated to an amount of attorney fees,
“thereby resolving the issues discussed during the October hearings. Neither the stipulation nor
the Moody Avenue court's award of attorney fees based on that stipulation makes any mention of
defense costs or allocation.

Given the fact that the court never actually made a ruling on the allocation issues raised in
October 2002, defendants' reliance on the court's statements during those hearings is unavailing.
HN2Z1ssue preclusion requires that "[t]he issue was actually litigated and was essential to a final
decision on the merits in the prior proceeding.” Nelson, 318 Ore. at 104. On the record before us,
defendants have not demonstrated that the issues raised by plaintiffs' contribution claims were
actually decided by the Moody - [¥**16] Avenue court in October 2002, and the trial court's
grant of summary judgment cannot be upheld on that basis.-

Alternatively, defendants contend that plaintiffs' contribution claims were necessarily
extinguished by paragraph 19 of the Moody Avenue judgment, set out above. See  Ore. App. at
(slip op at 3-4). That paragraph, once again, states that plaintiffs,

"together with dismissed defendants CNA and CIGNA (who shared the joint and
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several obligation to pay Zidell's defense costs prior to their dismissal from this
case), have satisfied their obligation for defense costs of $ 1,390,658.65 incurred by
Zidell through August 31, 2001 * * *, [Plaintiffs] are now responsible only for
defense costs submitted by Zidell subsequent to August 31, 2001."

(Emphasis added.) According to defendants, the use of the past tense is signiﬂcant: Any "shared"
obligation owed to [*110] Zidell was "satisfied," and any contribution claim thereby
* extinguished, when defendants settled out of the case. :

Defendants read too much into the judgment. Paragraph 19 addresses claims between Zidell and
its insurers (plaintiffs, CNA, and CIGNA). And, as between Zidell and its insurers, the judgment -
states that any defense [***17] obligation for costs incurred through August 31, 2001, had
‘been satisfied. That is, the judgment states that the "shared” obligation was discharged by its
insurers collectively; the judgment does not parse out the obligation of individual insurers or
purport to resolve the issue in this case--i.e., whether plaintiffs paid a disproportionate amount in
satisfying that "shared" obligation.

In sum, the trial court erred in ruling that plamtlffs claims were barred by the doctrine of issue
preclusion.

2. Effect of settlement agreements

In their second assi ndment plaintiffs argue th t the trial court erred in concluding that
defendants settlements thh Zidell foreclosed any subsequent contribution claims as a matter of
~ law. Again, preliminarily, defendants contend that this assignment of error is moot in light of our.
decision in ZRZ Realty. For the same reasons discussed regarding plaintiffs' first assignment of
_error, we disagree with that contention and turn instead to the merits of the parties’ arguments.

In addition to their issue preclusion.arguments, defendants moved for summary judgment on the
ground that, once Zidell released them from any and all liability under settlement agreements,
[***18] defendants were no longer subject to a contribution claim. They reason as follows: The
duty to defend is a contractual [**111] obligation between an insurer and its insured, .
Northwest Pump v. American States Ins, Co., 144 Ore. App. 222, 226, 925 P2d 1241 (1996),
which can be extinguished by a settlement agreemen‘r Once the duty to defend is extinguished

by settlement, the insurer no longer has any obligation or debt to the insured. Hence, the settling
insurer no longer has a "common debt" or "Jomt obligation" with nonsettlmg insurers and cannot
be liable for contribution.

[*111] Plaintiffs, meanwhlle argue that their right to equitable contnbutlon from defendants
arose before defendants settled with Zidell and exists independently of any rights that Zidell
might have surrendered in those settlements. In other words, plaintiffs contend that the right to
contribution was theirs and could not be surrendered by Zidell. 3

FOOTNOTES

' 3 Defendants argue that plamtxffs failed to preserve the argument that the right to eqwtable
- contribution is independent of the insured's rights and cannot be extinguished by the
_insured's settlements with other insurers. We disagree. Although plaintiffs did not focus on
that issue [***19] during oral argument in the trial court, or brief it as cogently below as
they do on appeal, plaintiffs' brief in opposition to summary judgment did argue that an
agreement between the settling insurer and the insured "cannot unilaterally change the other
insurers' rights to contribution"--the argument they now assert. Plaintiffs further argued that
the settlements were never intended to extinguish contribution rights, an argument they
reprise on appeal. Given our conclusion that the settlements could not extinguish plaintiffs'

- independent rights to contribution, we need not reach plaintiffs’ alternatlve contention
regardlng the scope of the settlements
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So framed, the parties' dispute reduces to whether plaintiffs’ right to contribution exists
independently of the rights of Zidell, the insured. Although that particular question appears to be
one of first impression in this state, we are not without guidance on the subject. On a number of
occasions, our Supreme Court has explored the nature and origin of equitable contribution
among insurers, shedding some light on the issue before us. See generally Farmers Ins. Co. v.
St. Paul Fire and Marine Ins., 305 Ore. 488, 491-92, 752 P2d 1212 (1988) [***20] (describing
Supreme Court's past treatment of equitable contribution claims).

In Lamb-Weston, the court considered the relative financial responsibility of insurers who were
liable for the same occurrence under their respective policies. One insurer (along with its insured)
settled a claim against the insured, and then sought payment from another insurer. The policies
at issue, however, each contained "other insurance" clauses that required the insured to first
exhaust the limits of other insurance before collecting on the policy. The court explained that,

"in such a situation, the court is faced with determining which company shall be
considered primarily liable, or treating the ‘other insurance' clause in each insurer's
policy as so repugnant that they must both be lgnored and apply [*112] the rule -
that the loss shall be equally prorated between them."

219 Ore. at 119 (emphasis added). In the process of endorsing the latter approach, the court
quoted extensively from Amer. Auto. Ins. Co. v. Seaboard Surety Co., 155 Cal App 2d 192, 318
P2d 84 (1957), regarding the nature of the insurers' reciprocal rights:

"[T]heir agreements are not with each other. * * * Their respective obligations flow
[***217] from equitable pririciples designed to accomplish ultimate justice in the
bearing of a specific burden. As these principles do not stem from agreement
between the insurers their application is not controlled by the language of their
contracts with the respective policy holders. The Minnesota Supreme Court; dealing

- with policies covering two insured persons whose liability for an accident was primary
and secondary between themselves, said in Commercial Casualty Ins. Co. v. Hartford
Accident & Indemnity Co., 190 Minn. 528, 252 N.W.-434, 435 [(1934)]: "The two
contracts of insurance and their interpretation must be the factual basis of decision.
But there was no contract and so no contractual relation between the insurers.
Neither was beneficiary of the other’s contract. Neither having any contract right
against the other, but both being under contractual obligations in respect to the
[**112] same risk, it remains only to determine the respective equities. If they
are concurrently liable for the same risk, it is but obvious equity that there should be
contribution."™

219 Ore. at 124-25 (emphasis added).

In denying the defendant insurer's petition for rehearing in Lamb-Weston, the court

[***22] further explored the source of pro rata contribution among insurers, tracing those
principles from admiralty and the settlement of marine insurance claims in merchant courts to
equitable maxims concerning joint insurers of a single risk. Id. at 132-37; see also Farmers Ins.
Co., 305 Ore. at 491 (so describing Lamb-Weston). Based on those settled principles, the court
concluded that the loss as between insurers should be "prorated in the ratio which the limits of
the policies bear to the total coverage." Lamb-Weston, 219 Ore. at 137.

Later, in Carolina Casualty v. Oregon Auto., 242 Ore. 407, 417, 408 P2d 198 (1965), the court
further clarified the [*113] nature of equntable contrlbutlon among insurers. The court
distinguished the doctrine of equitable contribution from contract- based subrogation rights:

"An insurer's rights against its co-insurer for contribution arise[ 1 out of the equitable
doctrine which holds that one who pays money for the benefit of another is entitled
to be reimburse[d]. Van Winkle v. Johnson, 11 Ore. 469, 471, 5 P 922, 50 Am Rep -
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495 (1884); *+ American Auto. Ins. Co. v. Seaboard Sur. Co., 155 Cal App 2d 192,
196, 318 P2d 84 (1957); Lamb-Weston, Inc. v. Oregon Auto. Ins. Co., 219 Ore. 129,
133-135, 346 P.2d 643, 76 ALR2d 485 (1959); [***23] 6 Appleman, Insurance
Law and Practice, § 3902 (1942). Such rights do not arise by way of subrogation.”

242 Ore. at 417.

FOOTNOTES

4 In Van Winkle, a case involving sureties on a promissory note, the court stated, "The right
to it did not depend upon contract, but sprung from equitable considerations arising out of
the relation of the parties to each other, and the fact of a common interest and a common
burden to bear " 11 Ore at 471

In light of the foregoing case law, it is apparent that /N¥%the right to equitable contribution -

among insurers is not based on a subrogation or contract theory, whereby an insurer stands in
the shoes of its insured. Rather, the right is grounded in principles of equity and is a right that
inures to the benefit of the insurer--in this case, plaintiffs--and not the insured, Zidell.

For that reason, we conclude that defendants' settlements with Zidell did not operate to
extinguish plaintiffs’ right to equitable contribution for defense costs paid prior to the settlement.
If plaintiffs and defendants had the same obligation to defend Zidell, 5 and plaintiffs discharged a
disproportionate share of that obligation, then their right to equ:table contribution arose at that
point [***247 in time. Although Zidell was able to release its own claims against defendants for
defense costs, Zidell was not in a position to release plaintiffs' claims against defendants.

FUG TNOTES

‘ 5 For purposes of this opinion, we assume that the duty to defend was, in fact a shared
obllgatlon the parties do not argue otherwnse

Other courts have reached that same conclusion when considering equitable contribution among
insurers. For example, in Fireman's Fund Ins. Co. v.-Maryland Cas. Co., 65 Cal App 4th 1279,

1294, [*114] 77 Cal Rptr 2d 296 (1998), the court explained that the right of "equitable .
contrlbutlon belongs to each insurer individually. It is not based on any right of subrogation to

the rights of the insured, and is not equivalent to 'standing in the shoes' of the:

insured.” (Internat citation omitted.) In distinguishing equitable contribution from subrogatlon (as
the Oregon Supreme Court has done), the court. explamed '

HN4Fnlike subrogation, the rlgh’r to equitable contribution exists independently of
~ the rights of the insured. It is predicated on the common sense principle that where
multiple insurers or indemnitors share [**113] equal contractual liability for the

primary indemnification of a loss or the discharge [***25] of an obligation, the
selection of which indemnitor is to bear the loss should not be left to the often
arbitrary choice of the loss claimant, and no indemnitor should have any incentive to
avoid paying a just claim in the hope the claimant will obtain full payment from
another coindemnitor." ,

Id. at 1295 (emphasis in original). Accordingly, the court held that "one insurer's settlement with
the insured-is not a bar to a separate action against that insurer by the other insurer or insurers
for equitable contribution or indemnity." Id. at 1289; ¢ accord Rhone-Poulenc Inc. v.
International Ins. Co., 71 F.3d 1299, 1305 (7th Cir 1995) ("The right [to equitable contribution]
is not the insured's to disclaim. It is a right of other insurers, who are not parties to the

_ insurance policy, and it is a right founded not on the concept of third-party beneficiaries of
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contracts and hence not on the wishes of the insured but rather on notions of equity and unjust
enrichment.” (Internal quotation marks omitted.)).

FOOTNOTES

6 The court revisited the same issue in Employers Ins. Co. of Wausau v. Travelers Indemnity
Co., 141 Cal App 4th 398, 405, 46 Cal Rptr 3d 1 (2006), again holding that an insurer's
equitable [***267] contribution rights are independent of the insured's rights and survive an :
msured [ release of another msurer

Defendants do not direct us to any cases from Oregon or other jurisdictions in which an insured's
release has been held to extinguish a nonsettling insurer's right to equitable contribution. 7
Rather, they rely on a footnote in this [*115] court's opinion in Cascade Corp. v. American
Home Assurance Co., 206 Ore. App. 1, 10 n 6, 135 P3d 450 (2006), rev dismissed, 342 Ore. 645
(2007), as well as the public policy favoring settlements. Neither argument is persuasive.

p oo o crwr i e e

{ FOOTNOTES

7 In their response brief, defendants suggest that Fireman's Fund Ins. Co. v. Ed Niemi Oil
Co., Inc., 436 F Supp 2d 1174, 1177 (D Ore 2006), supports their position. That case
lnvolved Lhe application of a statute to cut off the plaintiffs' right to contribution--an issue
discussed later in this opinion with respect to defendant National Union's cross-assignment of
error. In any event, the district court's decision has since been reversed by the Ninth Circuit
in an unpublished disposition. 317 Fed Appx 623 (9th Cir 2008).

In a footnote in Cascade Corp., we stated that "[t]he [Lamb-Weston] proration, of course, was
between [**%*27] insurers who had not settied with the insured and who thus remained
potentially liable for the loss to the extent of their policy limits." 206 Ore. App. at 10 n 6.
Defendants contend that, in the words of Cascade Corp., defendants have settled and are no
longer "potentially liable"; thus, the Lamb-Weston rule does not apply. Simply put, our footnote
in Cascade Corp. says nothing about the issue before us. The footnote immediately followed a
quote from a later case, Smith v. Pacific Auto. Ins. Co., 240 Ore. 167, 173, 400 P2d 512 (1965),
in which the Supreme Court stated that, "[u]lnder the Lamb-Weston formula, the various carriers
must prorate their share of the loss, not their share of one carrier's limits." Read in context, we
cited Smith for the proposition that the Lamb-Weston allocation does not excuse insurers from
complying with their obligations toward their insured. The footnote merely noted that, in Smith,
neither insurer had ever discharged its obligation to the common insured; |t cannot be read for
more than that. :

As for the public policy argument, defendants do not explain why a public policy favoring
settlement should trump the equitable considerations that underpin the [***28] right to
contribution among insurers. In rejecting a public policy argument similar to the one advanced by
defendants, the California Court of Appeals explained:

"Defendants contend that applying Fireman's Fund here will contravene public policy
by discouraging insurers from settling with their insureds. But balanced against the
societal interest in encouraging settlements are other public policy interests and the
equitable concerns underlying the well-established rule of contribution between
insurers. * * * Defendants provide no authority for their jpse dixit [*¥116] claim
that policies favoring the encouragement of settlements militate a rule that would
permit a coinsurer to evade its share of the defense burden by separately settling -
with its insured. Nor is there evidence [**114] before us that the Ffireman's Fund
rule in fact discourages settlement. Here, defendants settled with their insurer and
anticipated the possibility they could be held liable for contribution. They included in
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the settlement agreements provisions that require [the insured] to indemnify them
for such claims. * * * We are not persuaded to create an exceptlon to the rule in this
case.’

Employers Ins. Co. of Wausau v. Travelers Indemn}'ty Co., 141 Cal App 4th 398, 406, 46 Cal Rptr

3d 1 (2006). [***29] We, similarly, are not persuaded that /N5Fa public policy favoring
settlements merits a departure from the common-law rule governing equitable contribution.

For all of those reasons, we conclude that the trial court erred in granting summary judgment on
the ground that plaintiffs' contribution claims were extinguished by defendants' settlements with .
Zidell, 8

FOOTNOTES

. 8 We emphasjze the narrow scope.of our holding in that regard. The question raised by
- defendants’ summary judgment motions is whether their settlement agreements extinguished
- plaintiffs' contribution claims. Plaintiffs' claims seek contribution for defense costs that
- plaintiffs paid and that Zidell incurred beginning in July 1994. For purposes of resolving the
issues raised on summary judgment, we assume that plaintiffs' claims seek contribution for
| defense costs that Zidell incurred before the settlements. We express no opinion regarding
' the effect, if any, that the settlement agreements had with respect to contribution hablllty for

defense costs that Z!dell mcurred after the date of the settlements

3. Cost-sharing agreements

In their third assignment of error, plaintiffs contend that the trial court erred in ruling that certain
language [***30] in a cost-sharing agreement between plaintiffs and CIGNA preciuded a later
contribution action. Plamtlﬁ‘s have since settled with CIGNA, and this issue is now moot.

4, Contribution for statutory attorney fees

In their fourth assmnment Dlamtlffs contend that the trial court erred in ruling that plaintiffs are
not entitled to contribution for attorney fees awarded to Zidell as the prevailing party in the -
coverage action. In ZRZ Realty, we [*¥117] vacated the underlying award of attorney fees that
is the basis for this assignment of error. 222 Ore. App.-at 459. Accordingly, we do not reach '
plaintiffs' fourth assignment.

5. Plaintiffs' claim for attorney fees incurred in this action

In their complaint, plaintiffs alleged a right to any attorney fees incurred as part of this
contribution action. According to plaintiffs, the contribution action is an action "upon [a] policy of
insurance,” and, thus, if plaintiffs are to prevail, they would be entitled to their attorney fees
pursuant to ORS 742.061(1). Defendants moved for partial summary judgment on that issue,
arguing that an equitable contribution action is not the type of action that gives rise to an
attorney fee entitlement under the statute. [***31] The trial court granted defendants' motion,
and plaintiffs’ fifth assignment of error is directed at that ruling.

The question raised in this assignment involves a question of statutory construction--namely,
whether an equitable contribution action fits within the scope of ORS 742.061(1). That statute
provides, in part:

HN6Fexcept as otherwise provided in subsections (2) and (3) of this section, if
settlement is not made within six months from the date proof of loss is filed with an
insurer and an action is brought in any court of this state upon any policy of ..
insurance of any kind or nature, and the plaintiff's recovery exceeds the amount of
any tender made by the defendant in such action, a reasonable amount to be fixed
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by the court as attorney fees shall be taxed as part of the costs of the action and any
appeal thereon.”

HN7¥Based on the plain text of the statute, it is readily apparent that an equitable contribution
action is not the type of action for which the legislature intended to extend a right to attorney
fees. First of all, the triggering events in ORS 742.061(1) pertain to the relationship between an
insured and its insurer. One of the predicates to an award of attorney fees under [*¥**32] the
statute--that settlement is [*¥*115] not made "within six months from the date proof of loss is
filed with an insurer"--plainly refers to an insured's proof of loss under an insurance policy. See
Dockins v. State Farm Ins. Co., 329 Ore. 20, 28, 985 P2d 796 (1999) (explaining that the
purpose of the [*118] proof of loss is "to afford the insurer an adequate opportunity for
investigation, to prevent fraud and imposition upon it, and to enable it to form an intelligent
estimate of its rights and liabilities before it is obliged to pay" (internal quotation marks
omitted)).

Second, plaintiffs acknowledge that their equitable contribution claims are distinct from a
subrogation claim or an assignment--that is, they are not standing in the shoes of the insured or
enforcing the insured's contractual rights. Rather, they are enforcing their own equitable right to
contribution that exists independently of the insured's rights. Cf. Fick v. Dairyland Insurance, 42
Ore. App. 777, 781, 601 P2d 868 (1979) (insurance company enforcing rights of insured by way
of assignment entitled to statutory attorney fees; "there is nothing compelling in the words of the
statute itself that limits recovery of attorney fees to [*¥**33] the insured or injured party or

that excludes insurance companies from being entitled to the benefit of the public policy™). N8
“¥The public policy considerations driving ORS 742.061--encouragement of settlement of
insurance claims and reimbursement of insureds who are forced to litigate to recover on their
policies 2 --are simply different from those at play in interinsurer disputes about equitable
contribution, and nothing in the statutory text or context suggests that the legislature intended
ORS 742.061 to apply to those types of disputes. ® The trial court did not err in granting
defendants' motion for partial summary judgment regarding plaintiffs' entitlement to attorney
fees under ORS 742.061.

FOOTNOTES

s See Chalmers v. Oregon Auto. Ins. Co., 263 Ore. 449, 452, 502 P2d 1378 (1972) (ORS
742.061(1) was intended "to encourage the settlement of [insurance] claims without
litigation and to reimburse successful plaintiffs reasonably for moneys expended for attorney
fees in suits to enforce insurance contracts").

10 Nor have plaintiffs offered any legislative history that suggests that the legislature
intended ORS 742.061 to apply in the context of equitable contribution claims among
msurers
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6. Duty [**%*34] to defend under Zidell's policies with Beneficial and U.S. Fire

Plaintiffs' sixth assignment of error concerns the trial court's rulings on cross-motions for
summary judgment by plaintiffs and defendants Beneficial and U.S. Fire on the [*119]
question whether those defendants had a duty to defend Zidell. ** Plaintiffs moved for partial
summary judgment on the question whether DEQ's demand letter to Zidell in May 1994, which
was then forwarded to defendants, triggered the duty to defend in each of the relevant policies.
Beneficial and U.S. Fire opposed that motion and filed their own motions for summary judgment
on the same issue, arguing that the DEQ letter was not a "complaint” that triggered their duty to
defend a "suit" against Zidell. The trial court granted summary judgment in favor of Beneficial
~and U.S. Fire and against plaintiffs.

E FQOTNOTES
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11 Although plaintiffs moved for partial summary judgment against the other defendants on
‘the same grounds, those defendants did not file cross-motions for summary judgment. Thus,
' only the denial of plaintiffs' motion for partial summary judgment against Beneficial and U.S.

| Fire is reviewable at this stage. See Central Oregon Independent Health Serv. v. OMAP, 211
Ore, App. 520, 528, 156 P.3d 97, [***35] rev den, 343 Ore. 159, 164 P.3d 1160 (2007)
(“[A]Ithough the demal of a motion for summary judgment generally is not reviewable, in an
appeal from a final judgment entered after the granting of summary judgment, the court will
rewew the trlal court s denlal of a cross motlon for summary Judgment " (Cltatron om|tted ))

Plaintiffs' sixth assignment of error requires us to determine whether the documents that Zidell
provided to its insurers--the May 1994 DEQ letter and accompanying documents--were sufficient
to trigger the duty to defend Zidell under Beneficial's and U.S. Fire's policies. 12 As we explained
in Schnitzer Investment Corp. v. Certain Underwriters, 197 Ore. App. 147 155, 104 P3d 1162
(2005), aff'd, 341 Ore. 128, 137 P3d 1282 (2006):

HNIZ [**116] "The basic rules pertaining to an insurer's duty to defend are well
established:

"Whether an insurer has a duty to defend an action against its insured depends on
two documents: the complaint and the insurance policy. * * * An insurer has a duty
to defend an action against its insured if the ciaim against the insured stated in the
complaint could, without amendment, impose liability for conduct covered by the
policy. * * *

"In evaluating whether an insurer [**%*36] has a duty to defend, the court looks
only at the facts alleged in the complaint to determine whether they provide a basis
for [*¥120] recovery that could be covered by the policy[.] * * * An insurer should
be able to determine from the face of the complaint whether to accept or reject the
tender of the defense of the action.

"The insurer has a duty to defend if the complaint provides any basis for which the
insurer provides coverage. * * * Even if the compiaint alieges some conduct outside
the coverage of the policy, the insurer may still have a duty to defend if certain
allegations of the complaint, without amendment, could impose liability for conduct
covered by the policy. * * * Any ambiguity in the complaint with respect to whether
the allegations could be covered is resolved in favor of the insured.' '

"L edford v. Gutoski, 319 Ore. 397, 399-400, 877 P2d 80 (1994) (cit'ations omitted;
emphasis in original)."

FOOTNOTES

|12 This assignment of error, for the reasons addressed with respect to the first and second
-assignments, is not moot. - '

Furthermore, we have held that HN1OZ " a]n administrative agency's requirement that a property
owner clean up environmental contamination constitutes a 'suit’ within the terms [***37] of an
insurer's duty to defend." Schnitzer Investment Corp., 197 Ore. App. at 155 (citing St. Paul Fire
v. McCormick & Baxter Creosoting, 126 Ore. App. 689, 700-01, 870 P2d 260, modified on recons,
1128 Ore. App. 234, 875 P2d 537 (1994), aff'd in part, rev'd in part on other grounds, 324 Ore.
184, 923 P2d 1200 (1996)). . )
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Thus, for purposes of assessing whether the May 1994 letter triggered the duty to defend, we
must answer two questions: (1) Did the letter and accompanying documents demonstrate the
existence of a "suit” within the meaning of the insurance policies? (2) Did the letter and
accompanying documents contain allegations that, without amendment, could impose liability for
conduct covered by the policies? With respect to the second issue, any doubt is resolved in favor
of the insured. Schnitzer Investment Corp., 197 Ore. App. at 155.

To start, we agree with plaintiffs that the DEQ proceedings against Zidell, as described in the May
1994 DEQ letter, constitute a "suit" for purposes of the duty to defend under Beneficial's and U.S.
Fire's policies. The May 1994 |etter explains that DEQ has completed a "Preliminary Assessment
Equivalent” for Zidell and reviewed "various documents [**%*387 covering the past 35 years,
including an August [*121] 1972 Engineering Report, and a September 1987 federal
Preliminary Assessment.” The letter indicates that a "Strategy Recommendation” is enclosed and
states that "further action is required at [Zidell's site] to address past releases of hazardous
substances that may continue to threaten public health or the environment." The letter further
provides that representative soil and groundwater samples must be taken to determine the
"extent of the residual contamination suspected to be present at the site" and that owners and
operators of sites, like Zidell, would be held strictly liable for contamination. Zidell was asked to
respond within 30 days of the receipt of the letter as to how it planned to proceed. Under any of
the proposed options, the letter explained, "DEQ will either require an agreement to pay its
oversight costs as work proceeds, or will track its costs and seek to recover them later from
responsible parties.” In effect, DEQ told Zidell to investigate and remediate contamination at the
site or pay for DEQ to do it--the type of agency ultimatum that we have previously held to
constitute a "suit" for purposes of the duty to defend. [***39] Schnitzer Investment Corp., 197
Ore. App. at 155; McCormick & Baxter Creosoting, 126 Ore. App. at 700-01.,

[**117] Nonetheless, Beneficial and U.S. Fire contend that our decisions in Schnitzer
Investment Corp. and McCormick & Baxter Creosoting have "no relevance" because this case
"involves different facts and policies.” Both defendants contend, instead, that their "policy's text
and context make clear that 'suit' refers to court actions seeking damages for injury to or
destruction of property." (Emphasis by defendants.) We do not see how that is so. Like the
policies at issue in Schnitzer Investment Corp. and McCormick & Baxter Creosoting, the policies
here do not define "suit."” Nor are we persuaded that any of the other terms of the policies
provide sufficiently clear contextual guidance regarding the parties' intended meaning.
Accordingly, we see no reason to reach a different interpretation of the term "suit" than we
reached in our previous cases. 13

FOOTNOTES

13 We note that the legislature has codified that same construction of the term. See ORS
465.480(2)(b) ("Any action or agreement by the Department of Environmental Quality or
the United States Environmental Protection Agency against or with an [***407 insured in
which the Department of Environmental Quality or the United States Environmental
Protection Agency in writing directs, requests or agrees that an insured take action with
respect to contamination within the State of Oregon /s equivalent-to a suit or lawsuit as those
terms are used in any general liability insurance policy." (Emphasis added.)).

[*¥122] The remaining question is whether the May 1994 letter and accompanying documents
contained allegations that, without amendment, could impose liability for conduct covered by the
policies. Beneficial and U.S. Fire argue that their policies covered only third-party property
damage to groundwater--not soil. In their view, nothing in the May 1994 letter or accompanying
documents indicated the existence of groundwater pollution requiring remediation; rather, the
documents were aimed at determining whether remediation was required. Plaintiffs, meanwhile,
contend that Beneficial and U.S. Fire read the DEQ letter and documents too narrowly--and
inconsistently with the way courts have construed the duty to defend. See National Union Fire
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Ins. Co. v. Starplex Corp., 220 Ore. App. 560, 583-84, 188 P3d 332 (2008}, rev den, 345 Ore.
317, 195 P.3d 65 (2009) (Starplex) [***41] (reasoning that courts "determine whether there is
a 'possibility' that the allegations stated in any or all of those complaints is covered under the
policy; if a reasonable interpretation of the allegations would bring them within coverage, there is
a duty to defend, at least so long as such allegations remain operative™ (citing Paxton-Mitchell
Co. v. Royal Indemnity Co., 279 Ore. 607, 611, 569 P2d 581 (1977))).

We agree with plaintiffs. The DEQ letter referenced an attached document entitled "Site
Assessment Program--Strategy Recommendation.” That document 'traced Zidell's "long history of
waste disposal activities at this site," including spills related to ship dismantling. The facts alleged
in the letter and attached document could be read narrowly as Beneficial and U.S. Fire contend--
as merely recommending further investigation. But it is reasonable to read them as more than
that. In light of the facts in the "Site Assessment Program--Strategy Recommendation,” including
the long history of Zidell's waste disposal activities and the fact that adjacent property "is known
" to have soil and groundwater contamination,” it is reasonable to read the DEQ letter as requiring
further soil [¥**42] and groundwater samples to determine the extent of groundwater
contamination--that is, not whether there is groundwater contamination, but how much. That is
sufficient to trigger the duty to defend. Starplex, 220 [¥123] Ore. App. at 584 ("If any
allegation or claim gives rise to coverage, even if other allegations or claims are excluded from
-coverage, the insurer must defend against ali ciaims asserted.”).

For all of those‘rea'sbns, the trial court erred in ruling in favor of Beneficial and U.S. Fire and
against plaintiffs on the parties' cross-motions for partial summary judgment regarding the duty
to defend. ’ '

7. Proration of defense costs

Plaintiffs next assign as error the trial court's denial of their motion for partial summary judgment
regarding proration of defense costs based on defendants' respective policy limits. Plaintiffs now
concede that the ruling denying their motion is not rewewable for that reason, we do not reach
it.

[** 118] B. National Union's cross-,assignménf of error

Finally, we turn to defendant National Union's cross-assignment of error. In addition to the
motions discussed above, National Union moved for summary judgment on the ground that -
statutory amendments to the Oregon Environmental [***43] Cleanup Assistance Act (OECAA),
ORS 465.475 to 465.480, retroactively extinguished plaintiffs' contribution claims. The trial court
denied that motion, and National Union now cross-assigns-that ruling as error as an alternattve
basis for upholdmg the trial court's judgment. 4

 FOOTNOTES

I 14 If correct, the ruling would provide an alternative basis for affirming the judgment as to
‘ the other defendants as well, even though they did not join National Union's motion below.
i See Outdoor Media Dimensions Inc. v. State of Oregon, 331 Ore. 634, 659-60, 20 P3d 180
+ (2001) (describing requirements for applying the "rlght for the wrong reason" prmcxple to

;“amrm tne ’crlal court‘s Judgment)

National Union's argument is premised on ORS 465.480(4), a provision of the OECAA that was

enacted during the 2003 legislative session--after plaintiffs filed their contribution claims. 712
FORS 465.480(4) provides, in part, that "[a]n insurer that has paid an environmental claim
may seek contribution from any other insurer that is liable or potentially liable." (Emphasis
added.) National Union argues that, as a result of its settlement with Zidell, National Union no
" longer "is liable or potentially liable" for an environmental [***44] claim; hence, plaintiffs
cannot seék contribution from National Union under the plain language of the statute. The
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[*124] fact that plaintiffs' contribution claims were filed before the effective date of ORS
465.480(4) is of no concern, National Union argues, because the amendments were expressly
retroactive, applying to "all claims, whether arising before, on or after the effective date [January
1, 2004]." 2003 Or Laws, ch 799, § 5(1). '

Plaintiffs, not surprisingly, read ORS 465.480(4) differently. In their view, the text "is liable or
potentially liable" refers to liability between insurers--i.e.,-contribution liability. And, as discussed
above, contribution liability between insurers is not automatically extinguished by way of a
settlement between the insured and its insurer. Thus, plaintiffs contend, National Union "is liable
or potentially liable" for contribution at this very moment, despite its settlement with Zidell. And
in any event, plaintiffs argue, it is unconstitutional to apply a statute retroactively to extinguish
their common-iaw contribution claims.

HN12xour task is to determine the legislature's intent in enacting ORS 465.480(4), which we
glean from the text, context, and legislative [***45] history of the statute, resorting if
necessary to maxims of statutory construction. State v. Gaines, 346 Ore. 160, 171-72, 206 P3d
1042 (2009). We begin, as always, with the text of the statute, which provides:

HN1ZEn 4y An insurer that has paid an environmental claim may seek contribution
from any other insurer that is liable or potentially liable. If a court determines that
the apportionment of recoverable costs between insurers is appropriate, the court
shall allocate the covered damages between the insurers before the court, based on
the following factors:

"(a) The total period of time that each solvent insurer issued a general liability
insurance policy to the insured applicable to the environmental claim;

"(b) The policy limits, including any exclusions to coverage, of each of the general
liability insurance pollues that provide coverage or payment for the environmental
claim for which the insured is liable or potentially liable;

"(c) The policy that provides the most appropriate type of cdverage for the type of
environmental claim; and

[*125] "(d) If the insured is an uninsured for any part of the time period included
in the environmental claim, the insured shall be considered an insurer for
[***46] purposes of allocation.”

ORS 465.480(4).

As set out above, the parties disagree about the meaning and effect of the first sentence of the
statute and, in particular, the phrase "is liable or potentially liable." National Union contends that
the "Ieglslature intended ORS 465.480(4) to protect insurers [**119] who had settled
environmental claims with their insureds, from contribution actions by insurers who refused to
settle.” That is, National Union argues that the first sentence bars a contribution claim against an
insurer who, as a result of settlement, no longet "is liable or potentially.liable" to its insured.
(Emphasis added.) Thus, National Union's cross-assignment of error turns on whether the phrase
"is liable or potentially liable" precludes a contribution claim against an insurer who, as a result of
a settlement, is no longer liable to its insured for an environmental claim.

Reading the text of ORS 465.480(4) in context, we are not persuaded that the Iegislafure
intended the phrase "is liable or potentially liable" to operate as National Union contends. By way

of context, #FN14F0regon's environmental cleanup statutes set up a scheme of strict liability for
owners, operators, and others regarding [*¥**47] investigation and cleanup of environmental
contamination. See ORS 465.255(1) (imposing "strict liab[ility] for those remedial action costs
incurred by the state or any other person that are attributable to or associated with a facility and
for damages for injury to or destruction of any natural resources caused by a release"). At the
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