occurred, namely a settlement or judgment, from which to apportion lost adjustment expenses and,
therefore, TPPs motion on this point is premature and not justiciable. Finally, INA argues that there
are questions of fact regarding whether there has been an “occurrence” or there is “property damage”
sufficient to satisfy the policy terms in this case.

TPPs acknowledge the existence and applicability of the deductible endorsement but argue
that, under the facts before the court, it does ﬁot relieve INA of liability as a matter of law. First,
TPPs argue that where there is no agreement between the insured and a claims processing service,
the endorsement does not relieve INA of its duty to defend. TPPs cite the language of the
endorsement that pravides for this exclusion from coverage, “so long as such agreement with the
claims sefv'icing‘ organization remains in effect.” (Rycewicz Decl., Bx. 1 at21; Ex. 2 at 18.) Second,
TPPs sﬁbmifted the declaration of Resa Boxell, who testified that she served a subpeona on the
purported claims servicet, ESIS, and that ESIS responded that its “internal search had discovered no
relevant records.” (Boxell Decl. § 3-4.) Boxell later followed up on the inquiry and was again
“advised via email that {the] further search efforts had found no responsive documents and that there
was no evidence of a claims servicing agreement between ESIS and quthW¢st Marine Iron Works.”
(Boxell Decl. 5-6!)_ TPP; observe that, as the moving party, they need only point to the absence
of evidence that such an agreement was in place, citing the 'énalysis set forth by the Ninth Circuit in
Devéreaux v. dbbey, 263 F.3d 1070, 1076 (9th Cir. 2001): “When the nonmoving party has the
burden'ovf proof at trial, the moving party need only point out ‘that there is an absence of evidence
to suppott the nonroving party’s case.’” (citing Celotex éorp. v. Catrett, 477 U.S. 317, 325

(1986)). TPPs argue that because there is no evidence of such an agreement, INA has failed to
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establish this necessary fagt and thus cannot rely on the éxclusion.“
The court concludes that, to the extent the deductible endorsement modifies thé relationship
between the insurer and the insured by establishing a dcdﬁctible and creating a éys'tem of ?ayment
“based on that deductible, tﬁe“deductible endorsement dées not interfere with the duty to defen& set
‘ forth under the original policy. The prdvision regérding the claiﬁs processing sgfvice is aﬁother_
matter, hov;)ever, because it potenﬁally extinguishes INA’S dué,r to defend. Under the provision,
wﬁerev a claims processing agreement is in place, INA has no duty to defend “so long as such
agreement with tine claims servicing ofganiZafion remains in _effect.“ (Rycewicz Decl., Ex. 1 at 21;
Ex. 2 at.18.) Although Vthis produces a somewhat unusual result, with the duty to defend premised
on the insured’s continued maintenénce of a claims servicing agreemént, the pfovision’s language.
. ' Vo
isclear: rif no égreemeﬁt with a claims servicing orga;ﬁzation isin place, the dufy to defend is placed
on INA. Thus, in the abs_en;e of a claims servicing agreement, the insurer’s duty to. defend claims
égainst the insured rgma'ins' in place. -
INA contends that the recital itsélf confirms the existence of the claims servicing agreement,
or at least the intent of the parties that NWMIW would enter into one. INA réads the ;s‘ub_]:ect clause
1o mean thét th_e'pérties left opeﬁ the possibility of i:he relatio;lship changing but did not require INA

to assume a duty to defend in the absence of such agrec:ment. TPPs respond that INA has failed in

~* Century, the plaintiff here but not a party to the current motion, moved to strike Boxell’s
‘declaration based on lack of personal knowledge, as inadmissible hearsay, as unsupported by
evidence in the summary judgment record, and for failure to establish that ACE and ESIS were the
proper sources of the information allegedly sought. TPPs respond that the declaration was submitted
to demonstrate the diligence of Boxell’s attempts to locate a claims servicing agreement and, as such,
does not suffer from the defects asserted by Defendants. The court accepts the declaration as
admissible for the purpose of establishing the diligence of Boxell’s search efforts, and nothing more.
Accordingly, Century’s motion to strike (#334) s denied. :
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its burden to establish the exclusion and that the exclusion is propetly read to make the duty to
defend contingent on the BXiSt-IiCB'Of a claims servicing agreement. TPPs also submit evidence of
a search on their part to come up with just such a document, and the failure of that search. They
emphasize that the burden is on ]NA to produce evidénce of the agreement and, INA having failed
to do so, TPPs are entitled to summaryjud’gment on this particulér issue.

On the record before it, the court agrees that TPPs are entitled to summary judgment that
INA failed to create a genuine issue of material fact as to the existence of a (;Iaims servicing
agreement. As such, ’fPPs are entitled to sﬁmrﬁary judgment -that INA’s duty to defend is not
extinguished by a claims servicing agreement. Although the recital in the insurance policy represents
evidence that the parties contemplated the inclusion of aclaims servicing agreement, it is not
evidence that such agreement existed. Here, the absence of evidence of a claims servicing
agreement, the existence of which would be INA’s to prove at trial, supports summary judgment that
the claims servicing agreement exclusion does not apply.

TPPs next argue .that the pfovisions ‘in the deductible endorsement that allocate loss
adjustfnent' expenses do not limit or eliminate the duty to defend found in INA’s policies. TPPs
point out that the allocation of defense costs does not modify the duty to defend, but rather that it
presumeé a defense was teﬁdere;l as it “anticipated the allocation of deductible amounts after the
claim has been defended to conclusion, either 5y settlement of judgment.” (TPPs’ Reply 37
v(emphasis omitted).) Instead, TPPs a:gué, the question of whether a duty to defend gxists under the
policy hinges on the claims servicing org_anization provision. Finally, TPPs refute INA’s argument
that there are questions of fact as to whether defense costs in this case will exceed the deductible

amount and trigger INA’s duty to defend, arguing that it is exceptionally unlikely that defense costs
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in this substantial environmental cleanup action will be less than the déduétible.?

The court agrees that the sharing and allocation of loss adjustment éxbénse_s via the
deducuble endorsement do not extmgulsh the duty to defend. With respeot to whether the issue is
premature | because the amount of defense costs has not been estabhshed and, therefore, the threshold
to trigger payment of defense costs has not been reached, the court is unpersuaded. The duty to
defend does not depend on the ultimate amount expended in defense of a claim.  The language of
the deductible en‘.orsem;-nt itself gontemnlatcs that the insurer will pay defense costs ﬁp front and,
if dppropriate, be entifled to seek reimbursementup to the deductible amount, furthermore,
premising the duty to defend on the amount ultifnately spent in defense would nullify the policy
language that establishes a duty to defend in the first place. |

In conclusion, the cdurt concludes that there are no genuine issue Qf material fact as to
whether the deductible endoréement exempts INA from its duty to defend under the policy a_nd that
* TPPs are .entitled to summary judgment on this issue. |

B. Existence of a Suit

' T’PP‘s argue that the claims made u_nder'CE.RCLA agaiﬁst the insureds comprise a “‘suit”_
which tngge:rs INA’s duty to defend.. Specifically, TPPs olte the Batson letters, the 104(6)
information requests, the General Notice Letters, and the NRDA letters from J anuvary 2008 and
Septem‘ber 2010, and assert that these docum@z;ts are the ﬁuictzonai : nt of a complam that
triggefs a duty to défend. TPPs also cite the OECAA to support its position that such
communications amount to a suit sufﬁcnent to trigger an insurer’s duty to defend. Defendants do not

dispute thelr duty to defend a suit against an insured, but argue that there is no suit to tngger thls duty

$ The deductible amount at issue is $100,000.
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in the present matter,

The OBCAA provides that a “suit” or “lawsuit” includeé, “but is not iimited to formal
judicial proceedings, administrative proceedings and actions taken under Oregon or federal law,
including action takgn under administrative oversight of the Departmenf of Environmental Quality
or the United States Environmental Protection Agency pursuant to written voluntary agreements,
consent decrees and consent orders.” OR. REV. STAT. 465.480(1)(a) (2009). The OECAA sets forth
several rules of construction that govein actions Be'tween insureds and insurers for coverage of an
-envitonmental claim, “whether in response to governmental demand or pursuant to a written
voluntafy agreement, consent decree or consent order,” for which the insured seeks coverage under
a general liability insurance policy. OR. REV. STAT. 465.480(2) (2009). One such rule states that
an “action or agreemént” of DEQ or the EPA “against or with an insured” wherein the agency
“directs, requests or agreés that an insured take action with respect to contamination with the State
of Oregon is equivalent to a suit or lawsuit as those terms are used in any general liability iﬁsurance
policy.” OR. REV. STAT. 465.480(2)(b) (2009). The OECAA is explicit, however, that the rules of
construction, which include this definition of suit or lawsuit, “do not apply if the application of the
rule results in an interpretation contrary to the intent-of the parties to the general liability insurance
policy.” OR. REV. STAT. 465.480(7) (2009).

This same question arose in Ash Grove Cement Co. v. Liberty Mutual Ins. Co., No. 09-239-
KI, 2010 WL 3894119 (D. Or. Sept. 30,201'0)', a recent decision from this district, specifically -
“whether a requést for information from the United States Environmental Protection Agency
("‘EPA”) to Ash Grove, pursuant to section 104(e) of the Comprehensive Environmental Response,

Compensation, and ‘Liability Act (“CERCLA”), 42 U.S.C. § 9604(e), constitutes a ‘suit’ under the
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telms of the insurance policies, triggering the insurers"duty to defend Ash Grove.” Ash Grove, 2010 |
WL 38941 19, at *1. The court cited OR. REV. STAT, 465.480, as well as Schnftzerlnvestment Corp.
v.' Certain Underwriters, 197 br, App. 147, 155,104 P.3d 1162, 1l68 (2005), aff'd, 341 Or, 128,
137P.3d 1282 (2006), for its holding that “[a]n administrative agency’é requiretnent thét a property
owner clean up environmental contamma’uon constitutes a ‘suit’ within the terms of an insurer’s duty
to defend ” Ash Grove, 2010 WL 3894119, at *4. The court rejected the insurers’ arguments that'

the letter Ash Crove received frorn the EPA constituted only a “voluntary” request that was “not

W v S0

adversarial” and that imposed no obligations on Ash Grove to do anything in respanse. /d. The

(124

court observed that Ash Grove’s oo_mpliance with the letter requests “‘is requ1red by law,”” and that
“[t]he letter is not\merely a request that Ash Grove provide informatlon; it contains a threat of legal
actlon and substantial penalties for failure to comply with the request under penalty of civil action |
and poss1ble monetary penaltles ” Ia’ The court concluded that the 104(e) letter 1mposed an
obligation on the plamtlff sufﬁclent to mgger the duty to defend set forth in the pollcy, as a matter
of __law.'

A similar conclusion tesulted in Certam Underwrzters at Lloyd s London and Excess Ins.
Co., Ltd v. Massachusetts Bonding and [ns Co. ( “Massachuserts Bonding ™), 235 Or. App. 99, 230
P.3d 103 (2010),a recent Oregon Coult of Appeals decision, Where the duty to defend was premised
on & letter and accompanying documents sent by I 'HQ to the.co mmon insured, Zidell. The court
outlined its analys1s with respect to whether the DEQ letter was sufﬁc1ent to tr1gger the duty to |
defend, posing two questions: “(1) Did the letter and accompanying documents’ demonstrate the

existence of a ‘suit’ within the meaning of the insurance policies? (2) Did the letter and

accompanying documents contain allegations that, without amendment, could impose liability for
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conduct covered by the policy?” Id. at 120." The court also noted that where there were doubts on
the second question, such doubts would be resolved in favor of the insured. Id.

The court found, first, that the DEQ letter gave rise to a “suit” within the meaning of the
policies. The letter stated that DEQ had performed a prelithinary assessment, that further action was -
required, that samples would be taken to determine the extent of cohtamination, and that site owners
would be held strictly liable. The letter directed Zidell to inform DEQ as to how it planned to
proceed and informed Zidell that, regardiess, DEQ would seek to recover its costs. The court
characterized the letter: “In effect, DEQ told Zidell to investigate and remediate contamination at
the site or pay DEQ to do it the type of agency ultimatum that we have previously held to constitute
a ‘suit’ for purposes of the duty to defend.” Id. at 121 (citing Schnitzer Investment Corp., 197 Or.
App. at 155). The court noted that the insurance policies in question did not themselves define the
term “suit” and it thus “[saw] no reason to reach a different interpretation of the term *suit’ than [it]
reached in [its] previous cases.” Id.

As to the second question, whether the allégations in the letter could alone impose liability
. under the policies, the court reasoned:

The facts alleged in the letter and attached document could be read narrowly as

Beneficial and U.S. Fire contend — as merely recommending further investigation.

But it is reasonable to read them as more than that. In light of the facts in the “Site

Assessment Program~-Strategy Recommendation,” including the long history of

Zidell’s waste disposal activities and the fact that adjacent property “is known to

have soil and groundwater contamination,” it is reasonable to read the DEQ letter as

requlrmg further samples to determine the extent of grotindwater contamination—that

is, not whether there is groundwater contamination, but kow much. That is suffi cient

to trigger the duty to defend.

Id. at 122 (emphasis in original) (citing National Union Fire Ins. Co. v. Starplex Corp., 220 Ot. App.

560, 584, 188 P.3d 332 (2008)). Thus, the Oregoﬁ Court of Appeals found a duty to defend where,
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although further tests were needed to detennine the extent of the contamination, there were suf'fici'ene
factual allegalions establishing that there was con_tamination at the site and of the inéured’s history
w1th respect to the waste disposal at the site.

Based on these precedents TPPs argue that INA’s duty to defend was tnggered by the
relenant agency communications because the eo_nnnnnications allege TPPs’ liability under CERCLA,
TPPs were directed "co‘ participate in the process t.o::'allocate liability for contamination and darnage,
an d TPPs Were directed to respond to the EPA’e 104( e)"Inforr'nation Request. Thus, TPPs argue, the
claims anlount to a “suit” under the policy. and Defendante afe requned to tender a defense on their
behalf. Defendants respond that there is-no “suit” by which a auty to defend is triggered. They -
charaetenze Oregon law on th1s pomt “The common thread of the foregomg Oregon decisions is
that in order for _adrmmstratwe action to serve as s the functional equivalent of a lawsuit, it muet be

' adversarlal in natuie; it must recite facts 'supoorting. the agency’s intent to assess liability a'gainst the
insured; 'and it must charge lhe insured witn undertaking remedial measures and/or paying the costs
- of clean up.” (St Paul’s Response Memo at 24.)
Defendants cite St. Paul Fire & Marme Ins Co., Inc. v. McCormick & Baxter Creosotmg'
| Co., 126'Or. App 689, 870 P.Zd 260 (1994), wherein the Oregon Court of Appeals held generally ' '
’ that adrninislrative proceedings may qnalify- as a suit sufficient to invoke coverage under .an
* insurance policy. The court described its analysis: “We songht to ascel’tain the intent of the parties,
and.we oonsidered that ‘suit’ was subj ectto more than one interpretation. After doing so, we arrived

» 1

at the conclusion that suit’ was sufﬁmently broad to cover admm1strat1ve proceedings.” Id. at 701.
The court assumed that not all administrative actions would trigger a duty to'defend, but concluded

“that the case before it did in fact trigger such a duty:
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Assuming there are administrative actions that do not obligate the insurefs to

respond, we agree with M & B that this is not such an instance. Under the statutes

goverming cleanup of environmental damage, M & B was going to have to pay. The

fact that it chose to try to gain a more favorable resolutiott by cooperation instead of

litigation does not mean that the agency was not making a claim that M & B was

responsible for damages. '
d.

According to Défendants, the administrative éction must require that the insured act in a
particular manner in order to give rise to a suit and thus trigger a duty to defend. They also cite
Sch;gitzgr Investment Corp., 197 Or. App. 147. In Scknitzer, the Oregon Court of Appeals wrote in
its introductory paragraph that “[the D epartﬁnent of Environmental Quality (DEQ) required plaintiff
to remedy the contamination at siéniﬁcant expense to the plaintiff.” /d. at 150. The court, however,
went on to describe the factg which gave rise to the insurers duty to defend. The plaintiff, having
discovered. contgmhlatiori on its own, informed DEQ of the contamination. The piaintiff agreed to
investigate the contamination furthgr, which investiéatién récommended remedial action on
contamination of the soil, and continued monitoring of groundwater contamination. In a letter dated
June 7, 1991, DEQ informed the plaintiff of its intpnt to list the plaintiff’s property as contamiﬁated
and requirir;g cleanup. DEQ wbuld remove the property ﬁorﬁ the list when the remedial action was
cémplete. At this p.oint, the plaintiff requested the insurer provide a defensé, bﬁt the insurer denied
the request. In evaluéting whether and when the duty to def_’end arose between the plaintiff and‘the
insurer, the court concluded that the communications between the plaintiff and DEQ up to and
including the June 7, 1991, amounted to the functional eqﬁivalent of a judicial complaint and, thus,

a “suit” Id. at 157. The Court of Appeals characterized those communications: “When read

together, they described the factual basis on which DBQ sought to hold plaintiff liable for the cost
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of the environmental cleanup on its property.” Id. Defendants disﬁnguish this case on the ground
that the nocuments cited in this case, read to gether,'do not describe the factual basis upon which the
agen01es sought to base 11ab111ty
In GE Property & Casualty Inc Co. v. St. PauZ Fire &Marzne Ins. Co., No CV 04- 727-HU,
2005 U.S. Dist. LEXIS 40189 (D. Or. Nov. 17, 2005), the plaintiffand DEQ entered intoa Voluntary '
‘ cleénup agreement, whicn agreement stated explicitly that it was neither an admission of liabﬁity by
plaintiff ngf a waiver of future claims by DFQ It was not dlsnuted that this voluntary agreement
: was‘ the functional equivalent of a suit and the court concluded that it‘was ?‘anaiogous to a complaint
in court or charges inan adn'umstratwe contested case proceedmg, and therefore a ‘snit’ within the
terms of an insurer’s duty to defend » Id, at *11. Defendants argue that GE Property is distinct ﬁ'om
the current case because, in GE Property, the parties entered into a voluntary agreement regardmg
tne possible contamination wnereby liability was presumed. Here, according to Defendants, no
;nresumption of liability is preéent and eo GE Propeféy ’s holding is ine.ppoSite.

For these reasons, Defendants contend that the documents TPPs have submitted do not
amount to the functional equivalent of a jndiciel eoxnpl'aint and, thus, there is no “suit” giving Tise
to the insuref55 duty to defend. In particular, Defendants argue that the communications do not.
att‘riBute contamination to TPPs; that TPPS have not been ordered to remediate the arees in guestion;
that the 104(e) letters expli cltl _/' state that they ars ‘not desi gnatm g any eniity as a potentially.
responsible party, and that the letters from the Trustee Council are explicit in that they do not amount
to a determination of 11ab1hty In sum, the communications “do not art1cu1ate any.demands, and do
not describe any potenti'al loss of righ.t by [TPPs].” (Defendants” Memo. 26.) Defendants also

maintain that 4sh Grove was wrongly decided and its conclusion is inconsistent with the conclusions
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| othe;r courts have reached.

TPPs contend, in their reply, that the administrative actions and communications arnoﬁnted
to a threat of liability that would ultimately be judicially enforceable. Accordingto TPPs, the Batson
letters alleged 1;hat they were potentially responsible for contamination at the. site, requeéted their

~ participation in the ADR process, threatened to initiate enforcement actions against those who did
not participate in ADR, and further demanded the submission of information, under threat of a fine
of upWards of $30,000 per day. TPPs also assert that they were invited to paﬁicipéte in an NRDA
prqceeding having been iden;ciﬁed as potentially liable under CERCLA, and that the GNLs also
identified TPPs as potentially liable.

Furthermore, TPPs contend that although couched as voluntary in nature, the agency requests
for action and participation were anything but: “Nonparticipation would have severely compromised
their ability to proteclst themselves from CERCLA liability.” (TPP Reply Memo. 25.) They argue
that, were TPPs unable to participate in the voluntary process and unable‘to negotiate an agreement
through that process, “the EPA could‘ issue a unilateral administrative order to perfofm' remediation
with joint and se;/eral liability, subject only to arbitrary and capricious review.” Id. This, T.PPs note,
would present an undue risk in light of the extremely high stakes involved, with cleanup likely to
cost upwards of $1 billion. TPPs point out that the 104(e) letters clearly threaten substantial fines,
and the Batson letters clearly th;eaten enforcement for failure to participate. According to TPPs,
although the letters purport to “invite” participation, they actually impose serious consequences for
a failure to participate and, as such, afe only reasonably read as threatening liability and giving rise
to a suit. .

The court agrees with TPPs that the relevant agency communications give rise to a suit such
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;hat the’s insﬁrers duty to defend is triggered, and finds on point and persuasive the decisions in 4sh
Grove and dema Casualty and Surety Co., Inc. v. Pintlar Corp., 948 F.2d 1507 (9th Cir. 1991). In
Ash Grove, fhe court specifically held that a 104(e) letter impdsed an obligation sufficient to'trigger
- an iné,urer;s duty_tb defend. It stated:
The § ‘1 04(6) letter says that while EPA seeks Ash Grove’s “voluntary cooperatlon
compliance with the request is “required by law,” and that if Ash Grove fails to
respond fully within a certain time, EPA can commence an action for civil penalties
of up to $32,500 per day for noncompliance. The letter is not merely a request that
Ash Grove provide information; it contains a threat of legal action and substantial
penalties for failure to comply with the request. '
-Ash Grave, ;2010 WL 38941 19, vat *4, The Asa Grove court also ci’ced the Ninth Circuit’s decisionv
“in Aetna Casualty for fhe proposition thaf a PRP notice exposed an insured to “‘immediate and
>sever'e'i‘m1lalications”’ and fhat‘ “ina CERCLA case, the PRP’s substantive‘rights and ultimété
namuty are affected from th art of the administrative proéess.”’ Ash Grove at *53 (quoting Aetna
Casualty, 948 F.2d at 15 17) The 4 h. Grove apurt concluded that the 104(e) iettér .wasu squéct tob..
the same analysis as that of a PRP notice: “in view of the suBstantial penalties available to the EPA |
should Ash Grove not comply with the letter’s requeéts, it is not accurate to say that the le.,t_ter.'
impoSéd no obligation an Ash .Grove to invéstigate the contamination ” Id |
In reaching its decision 1nAetna Casually, the Ninth Circuitlooked to the nature of CERCLA v
to determme when an n insured’s interests would be genumely in jeopardy. It noted that CERCLA was
a coercive statutory scheme that “greatly empowers the govemment. In order to influence the nature
and aOSts of the envifonmental studiés and cleanup measures, the PRP must get involved ﬁom the

outset.” 948 F.2d at 1517. In addition to the strong incentives to cooperate with the EPA with

respect td CERCLA, the court noted that coverage under 2 CERCLA claim *‘should not depend on

I
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whether the EPA may choose to proceed with its administrative remedies or go directly to litigation.

A ﬁmdame'ntél goal of CERCLA is to encourage and facilitate vo‘ﬁmtary settiements.” [d. (citation
omitted). The court stated that, in evaluating whether an insured faces liability such that its rights

are in jeopardy, “[t]he focus should be on the underlying rationale and not on the formalistic rit‘ua.ls.'
| If the threat is clear then coverage should be provided.” Id. at 1518,

Here, the agency commUﬁcations combined to aghieye the same “suit” equivalent within the
meaning of the subject policies. In January 2008, Batson infbfmed BAE thgt it had been identified
as a possible PRP and invited it to attend an exploratory meeting. That same month, the EPA sent
letters to BAE and TMG seeking information to assist in identifying PRPs, invoking section 104(e)
of CERCLA, which itself provides that failure to cooperate with the information request authorizés
~ the EPA to pursue enforcement and I.eV}I fines. The PHTC also issued letters in January 2'008‘ in
which it, ﬁrét, invited participation and, second, identiﬁed ‘TPPs as PRPs. In March 2008, Batson
referenced the 104(e) information requests and mformed NWM that it was a PRP. In March 2010,
GNLs issued to TMG and BAE. In September 20i 0, the PHTC informed TMG and BAE that had
been identified PRPs. |

The CGL policies in this case-do not define the term “suit.” The OECAA sets forth a rule
of construction for such term, provided it does notinterfere with the intent Qf the contracting parties.
The court fmds that finding a “suit” exists here does not interfere with the parties’ intent. Relevant
and binding precedent counsel that a suit arises when an insured’s rights are genuinely in jeopardy
and an 6bligation has been imposed. This can occur ‘a‘t least as early as a request to provide

information or otherwise comply with a CERCLA action, even absent an explicit declaration of

liability. Indeed, as the Ninth Circuit has observed,
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The terms of an insurance contract dictate the obligations of the parties. Clear and
unamblguous terms in insurance policies are construed accordmg to their plain
meaning, that is, what an ordinary reasonable lay person would interpret the meaning
to be. * * * [Aln “ordinary person” would believe that the receipt of a PRP notice
is the effective commencement of a “suit” necessitating a legal defense,

Aetna Casualty., 948 F.2d at 1512, 1517, Here, administrative communications, including the 104(¢e)
letter and notifications of PRP sfa_tus, provided clear notice of the need to "affirmatively defend

allegations of liability for environmental contamination and were sufficient to trigger Defendants’
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ordingly, the court finds that, at least as early as the 104(e) notices, the agency

actions and communications gave rise to a “suit” as a matter of law.

II. . Corporate Succession .

A Succession Under Oregon Corporazfe Law

“Under Oregon law, when a corporation purchases the assets of another corporation, the
purchasing corporation generally does not assume the debts and liabilities of the selling corporation.”
Cox.v. DJO, LLC, Civ. No. 07-1310-AA, 2009 WL 3855084, at *2 (D. Or. Nov. 16, 2009) (citing
Erickson v. Grande Ronde Lumber Co., 162 Or. 556, 92 P.Zd 170 (1939)). A corporation’s debts
and liabilities may transfer 1f any of four cucumstances are present

1) the purchasing corporation expressly or 1mphed1y agrees to assume those 4

liabilities; 2) the transaction constitutes a consolidation or merger of the corporations;

3) the purchasing corporation is a “mere continuation” of the selling corporation; or

~ 4) the corporations effectuated the transaction for fraudulent purposes to escape

liability. ' ' ‘
Cox, 2009 WL 3855084 at *2 (citing E‘riclcson, 162 Or. at 568}.,

In Cox the plaintiffs sought to recover from an alleged successor corporation for habrhty that

arose prior to the succession on the theory that the liability of the original corporatlon had transferred

to the successor corporation under one of the four exceptions. “The district court gave multiple
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reasons for rejecting plaintiffs’ argument: the merger agreement explicitly stated that the successor
would not take on any liabilities arising prior to the closing date of the merger; the merger with the
another closely-aligned cotporation was not a de facto merger with the original corporation; the
merger did not create a mere continuation as the original corporation continued to operate as “an
existing, separate corporate entity and an active defendant” and theré was “no continuity of
management, directors, ot shareholders”; and the plaintiffs did not produce evidence that the
corporations had colluded in the transaction to avoid liability. Id. at *3-4.

In Dahlke v. Cascade Acoustics, Inc., 216 Or. App. 27, 171 P.3d 992 (2007), the Oregon
Court of Appeals analyzed the third exception to the “no transfer” rule, whete the asset purchase
givesrise to anew corporation that is a “mere continuation” of the previous corporation. The court
held that there was no continuation where the purchase was less than all of the original corporation’s
assets:

Plaintiff argues that, under the third exception quoted in Erickson, Drake

Management is liable for FMD’s debts because Drake Management “is merely a

continuation of” FMD. . .. Most notably, Drake Management did not purchase all

of FMD’s assets. Rather, FMD was left with significant assets and continued to

operate as a separate corporation for more than a decade. Plaintiff’s theory that

Drake Management was simply a continuation of FMD ignores the separate legal

existence of the two corporations and disregards the leg1slat1ve policy that

corporatlons are dlstmct legal entities.
Id. at 37 (emphasis in original). However, the Ninth Circuit, in a case applying California law, has
held that an insurance policy’s benefits transfer when enough of the predecessor corporation’s assets
are purchased: “the benefits of an insurance policy, including the right to a defense, issued to a

predecessor corporation transferred by operation of law to the successor corporation when it

purchased substantially all the predecessor’s assets.” Quemetco Inc. v. Pacific Automobile Insurance

OPINION AND ORDER ' 30 ' (KPR}




Co., 24 Cal. App. 4th 494, (1994) (citing Northern Insurance Co. of New ‘Yo.r.k v. Allied Mutual
Insurance, 955 F.2d 1353,,1358 (9th Cir. 1992)). |

TPPs argue that they have alleged the succession of TMG and BAE to NWMIW’s insurance
policies éufﬁéient to entitle them to a defense under thbge policies. TPPs cite the administrative
connnunjcatiorls that gave rise to this suit els identifying BAE and TMG as the corporate successors
| - of NWMIW. -In particular, they refer to the January 2008 létters from Bat‘s‘ton, the 104(e) CERCLA
uvtices, vvwmmicaﬁons from the EP’A fequ@sfing information ahout the'Sltes the General Notice
' Lefters, and letters from the PHT‘C. TPPs argue,. that this evidence is sufficient to allege corporate
succession such that the duty td defend;i«s —tr—iggered% |

TPPs cite Shearer for the proposition that extrinsic evidence is relevant to determine the
identity of an insured, but does not necessanly need to be pleaded whcre the ev1dence is not
otherwise relevant to the merit_s of the underlying case:

_The facts relevant to an insured’s relat10nsh1p with its insurer may or may not be
~ relevant to the merits of the plaintiff’s case in the underlying litigation. The plaintiff
in the underlying case is required to plead facts that establish the defendant’s
liability; the plaintiff often is not required to establish the nature of the defendant’s

relationship to some other party or to an insurance company in ordgr to prove a claim.
237 Or. App at 477, TPPs thus argue that the éouft may consider extrinsic evidence of facts not
alleged in the pleadmg They further argue that in two years of d1soovery the insurers have failed
to uncover ewdence tha_t rebuts the succession of their policies to BAH and TMG. |

Defendants assert that TPPs .béar the burden of proving coveragé and must establish their.
identity as insulecls and, thus, their entitlement to defense coxlsrage. Accclrding to Dcfendaﬁts, TPPs‘

have produced no evidence of the transfer of liabilities and assets from NWMIW to BAE and TMG,

and have only produced - correspondence ‘which presupposed the corporate succession of
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environmental liability. Furthermore, Defendanté argue that the 1997 SPA agreement is ambiguous
which itself presents genuine issues of fact regarding succession of the insurance policies.
Defendants also argue that the insurance policies at issue include anti-assignment clauses and do not
otherwise provide for successor coverage, which p‘oint TPPs concede, though TPPs contend the
policies transferred by operation of law and, as such, any anti-assignment clauses were overridden.

The coutt agrees that TPPs have the burden to establish coverage and have failed to do so
here. Although the evidence cited by TPPs suggests a possible succession of lability from NWMIW
to BAE and/or TMG, it does not establish it as a matter of law. In fact, TPPs state in their reply that
the 1997 SPA is ambiguous. The parties dispute which of them is entitled to a favorable inference
where the corporate succession documents are émbiguou’s. The court need not answer this question
because, even if the inferences are made in favor of TPPs, the documents ére themselves still
ambiguous regarding which entity, BAE or TMG, is the successor to the insurance policy. Thus,
Defendants are correct that tﬁere are genume issues of material fact as to the corporate succession
and, more specifically, whether the policies iséued by St. Paul and the other insurers were validly
transferred by way of corporé.te succession.

Defendants argue that a duty to provide a defense to more than one potential successor to an
insuran¢e policy is a requirement unsﬁpported by law. However, in light of the ambiguity created
by the corporate éuccession documents, the court has determined that there are questions of fact as .
to whéther either BAE or TMG havé succeeded to the insurance policies in this case.

B. Succession by Operation of Law

The parties disf)ute whether there was a transfer of liability under CERCLA by operation of

law. TPPs argue that, in the context of CERCLA and principles of equity, coverage for damage
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occurring during a policy period transfers to a subsequent owner regardless of the laws of corporate

succession. They rely in large part on the holding in B.S.B. Diversified Co., Inc. v. American

Motorists Ins. Co., 947 F. Supp. 1476 (W.D. Wa, 1996), a case from the Western District of

Washingtoﬁ involving 'grouﬁdwater contamination and subsequent cleanup efforts. Thé court held
that the insurer was liable for cbvérage under two theo.ries: first, that an assignment transferred all
1iabilities and assets fo a successor corporatio’n‘ and, second, that the liaEilities and assets transferred
by oper: tion of law. Lbh e court relled‘on a p:riof.d..cisiqn by the Ninth Circuit, Northern Ins. Co. of
New York V. Alliec-l Mutual Ins. Co., 955 F.2d 1353 (9th Cir. 1992), which it described as fol'lbws: ,

In Northern Insurance, the court held that there was no explicit transfer of liabilities
in an asset purchase agreement in which Brown-Foreman Corporation purchased
" California Cooler. The Ninth Circuit, however, relied on Washington and California
law to conclude that liability for pre-sale activity “transferred irrespective of any
clauses to the contrary in the asset purchase agreement.” Then, under “operation of

law,” the court concluded that the rights under ms"*a*xc“ policies to indemnification
and a defense followed the liability.

. B.S.B. Diversiﬁed, 947 F. Supp. at 1481, The district court concluded that “where the events

creating liability occurred prior to transfer of hablhty,” the successorassumes resp0n81b111ty and “the

insufancebeneﬁts coveﬁng liability for those aétS’f are also transferred to the successor. Id at 1481-
1482.'

Defendants argue that this cas e, and the Ninth Circuit precedent it relies omn, hgve since been
underﬁ;ined, és demonstrated by Quemet;s Inc. v. Pacific Automobiie Ins. Cé. ,24 Cal, App. 4th 494,
29 Cal. Rptr. 2d 627 (1994). In Quemetco, the court surveyed relevant California precedent and the
holding in Northern ]n&urance, and considered whether the insurance policy issued to a corpo;gtion

necessarily transferred to a successor corporation “when it purchased substantially all of the

predecessor’s assets.” Quemetco, 24 Cal. App. 4th at 499. The Quemeico court cited a 19_86 »
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California Cﬁm‘t of Appeals decision which cited the Northern Insurance bolding and had declined
to “extend the rule for determining liability to the issue of insurance coverage, instead preferring to
look to the contract itself to resolve the issue of coverage.” Id. at 500. The Quemetco court
distinguished cases that had validated the transfer of insurance benefits as situations wherein the
corporate succession had been established. d. at 501. Italso noted that the timing of the Successiop
relative to the liability-inducing occurrence was relevant, in that a liability éﬁsiné after the corporate
transfer would not carry with it the coverage of a pre-existing policy. /d. The court concluded:

In this case, appellant was found to be liable for hazardous waste clean up costs

based on an act passed after it purchased Old Quemetco’s assets. Thus, unlike the

situation in Northern, no liability passed as a matter of law at the time of the asset

sale as no such liability existed at that time.
1d. Thus, under Quemetco, the insurance benefits of a pfe-existmg policy transfer when the liability
transfers under the state’s la\‘;v of corporate succession and where the liability existed at the time of
the succession.

The court does not agree that Quemetco necessarily undermines the holdings of either
Nothern Insurance or B.S.B. Diversified. In the court’s view, the confusion stems from the
discussion by the district court in B.S.B. Diversified. There, the court presented its duty inquiry as
- two distinct analyses, rather than a single analysis. The court first determined that liability flowed
to the s;ubceésor corporation under principles of corporate law and so the insurance.beneﬁts should
also attach. Then, the court determined that liability and insurance benefits transferred to the
successor corporation by‘operation of Iaw, irrespective of anti-assignment language contained in the

insurance policy itself. Although seemingly presented as a separafe ground for finding coverage

under the insurance policy, the “operation of law” argument presupposed that corporate succession
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ocourred sufficient to transfer 11ab111ty and merely prov1ded that a successor would be * responsible}
~ for environmental cleanup where the events creatmg liability occurred prior to transfer of 11ab1hty
B.S. B Diversified, 947F. Supp. at 1482 The discussion is otherwise sound, except to the extent that |
it created the appearance of a dlchotomy where there isno suoh d1ffercnce |
Here, there are questions of fact rogardmg whether corporate succession occurred sufficient
to transfer hablhty to BAE or TMG, and summary Judgrncnt on thls point is denled However, ifa
fin

d indee ,d succeed to the hablhtles of NWMIW the

ider of fact determines ha. BAE and TM

. (D
tL

benéﬁts of the"’msuranoe policies will flow to BAE and TMG just as the liability for an occ_urrenoe
that took place prior to their tenure does.

Il  Constitutionality of the OBCAA

St. Paul® objects to applicé.fion of OECAA rules of construction to its policy language as an
unconstltutlonal V1olat1on of the Contracts Clauses of both the United States and Oregon
Constltutlons The State of Oregon (“the State™) mtervened in order to defend the OECAA a
‘position with which TPPs concur. In its responsive briefing, St. Paul makes clear that it does not
challenge the OECAA’S facial constifutionality, but onIy the constitutionality of the application
: proposed by TPPs as overbroad and beyond the intent of the 1eglslature and the oontractmg partles
St. Paul argues, speclﬁcally, that 1nterpret1ng the agency commumcatlons that occurred in thIS oase'
as a “suxt for purposes of Lhe uECAA would amount to an unconstitutional application.

' The United States Constitution prov1des “No State.shall .. pass any . . .Law impairing the
’Obhganon of Contracts[.]” U.S. CONST Art. 1§ 10. The Oregon Constltutmn. provides: “No.

law impairing the obligation of contracts shall ever be passed[ ]” OR. CONST. Art, I § 21. The .

§ St, Paul alone objected to the State’s motion to intervene.
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parties agree generally that to determine whether a law violates either contract clause, a three-step
analysis is apﬁlied; F ifS;L, the court considers whether the contract is substantially impaired. Second,
the court examines whether the state has a “significant and Iegitiméte public purpose” for the
regulation. Third, the court determines whether thg resulting adjustment of the contract obligations
is reasonable in its conditions and character in light of the underlying public purpose. Energy
Reserves Group v. Kansas Power & Light Co., 459 U.S. 400, 411-412 (1983). |

Unaer the OECAA, when an agency “directs, requests or agrees that an insured take action
with respect to contamination with the State of Oregon” such action is considered a “suit” for
purposes of a CGL policy; so long as that interpretation does not undermine the intent of the parties
- to the policy. St. Paul argues that expanding the definition of a “suit” for purposes of the OECAA
in the manner proposed by TPPs would render the sfa’cute unconstitutional. St. Paul contends such
application would interfere with the intént of the contracting parties, as expressed in the policy terms
themselves. In particular, St. Paul points to the distinction made in the policy bétween claims and
suits, where the insurer has a duty to defend a suit, but not a claim. In light of this distinction, St.
Paul argues, it canﬂot be required to defend what would qualify as a “claim” under its policy,
regardless of whether it would qualify as a “suit” uncier the OECAA. »ln other Words , the definition
of “suit” in the statute is broader than the definition contemplated by the éolicy, and imposition of
the statute’s definition on the policy thus would unconstitutionally impair the Bargain égreed to by
the contracting parties.

St. Paul then turns fo_ the three-step analysis. First, St. Paul identifies the particular right that
will be substantially impaired by application of the OECAA, namely its right to deny a defense to

a what is merely a claim, and not a suit. This impairment is substantial, it argues, because the terms
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of a duty to defend are a central component of a liability insurance policy. Second, St. faul argues
that such an interpretation would bring _the OECAA beyond its significant and legitimate public
pufpose, this because the interpretation would acmally benefit a narrow class of interested parties, )
rather than the people of Oregon. St. Paul argues further that the rules of construction set forth in
. the OECAA apply only to a narrow class of insurance clairns, speciﬁc.ally enyironmental claims.
In St. Paui’s view, a rule that applies solely to environmental claims, and not all claims under the
policy, would be ini.‘roper and represent a departure from the purportedly sub stantial and legitimate
public purpose of the OECAA Third, St. Paul argues that application of the OECAA as urged by
| T PPs is outside of the substantial and legitimate public purpose of the statute. According to Slt. Paul,
the statute’s purpose isto “encourage parties to cooperate with environmental agenmes in remedymg
contamination.” (St Paul Opp. Memo. 35.) In particular, St. Paul notes that the agency
com:hunioations TPPs seek to introduce as initiating a suitare mere requests for cooperanon thatdo
- not concern an agreement to remedy contamination by a responsible party. In the absence of an
allegation of liability, the agency communications cannot constitute a suit su-ﬁment to trigger St.
Paul’s duty to defend. Finally, St. Paul urges the court to construe the statute in a manner that avoids.
a constlmtlonal conflict.
 The State argues that the statute is facially.constitutional and its uses the history and purpose
of the statute to support its argument First, the State argues that the legislative history and purpnee
of the statute reveal that it was enacted to allow policy holders to yoluntanly comply with
environmental oieanup efforts prior to the formal initiation of litigation. In doing so, the law sought
to prevent situations where an insurer i;vould deny its duty to defend or the existence of coverage,

and thus discourage or at least delay voluntary efforts by policy holders to remedy environmental
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damage while such issues were litigated in courts of law. Second, the State argues that the statute
was drafted to avoid violating the contracts clause. OECAA’s definition of “suit” applies only where
the court cannot ascertain the meaning of “suit” from the face of the policy. Furthermore, the rule
of construction is not applied if its result would be contrary to the parties’ intent. The State notes
that wjaere contract terms are ambiguous, courts turn to maxims of construction which are often
established by statute. Thus, the inclusion of rules of construction in the OECAA is neither unusual
nor unconstitutional.

With respect to the three-step analysis, the State argues first that the statute does not
substantially impair the insurance policy by modifying the scope of coverage. Rather, the statute
supplies rules with which to evaluate ambiguous contract terms and does not change the undetlying
contract in any way. And, even if it did modify the contract as St. Paul argues, this would not be
considered “substantial” in the context of the heavily regiilated insurance iridustry. Second, the State
argues that the purpose of the OECAA is both significant and legitimate in that environmental
cleanup l?eneﬁts- all citizens of the State, not any special interest. Furthermore, the State argues,
where contract terms are ambiguous, courts ultimately resort to considering policy goals, which goals
are appropriately left to elected officials and not to courts. The State also distinguishes 4llied
Structural Steel Co: v. Span,nau&, 438 U.S. 234 (1978), as representing a fnaterially different
situation whe'rein alegislative enactment was not broadly applicable and may have been enacted with
a single entity in mind, Third, the State argues that the rule of construction cufr'ently at issue is
reasonable measure and is appropriate to achieve its purpose —it applies only where the contract term
is ambiguous and facilitates voluntary compliance in environmental cleanup efforts.

For their part, TPPs defend the constitutionality of the OECAA and its definition of “suit”
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as'a construction that has beeﬁ validated by Oregon courts, noting that a contract éan hardly be
impaire& by a statutory definition for a term the insurer did not bother to define in thg poli_cy itself.
- . The court agrees that this application of the OECAA’s rules of construction does not violate
| the éontraéts clause of the United States or Oregon Constitutions. First, the application does not
Substéntially impair the terms of the policy. The policy requires St. Paul defend the ir_lsuig:d iﬁ the
event of liability for property damage. The OECAA merely "provides_ guidance for cburts in
de‘éjniniﬁg when a suit has been initiated Where determining that occx.ﬁenoe otherwise is
ambiguous, provided that determination is not in conflict with the contract terms. As préviously
’dvifscussed,-‘a duty to d¢fcnd arises Wherg thereisa t_hreat of liability, and that thréat exists under these
fav'cts.‘ OECAA’s deﬁnitibn of “suit” does not in any.way alter or amplify that duty. Second, the
OECAA has a significant and legitimate public purpose in protecting the citiz_ens of Oregon from
serious enyironmental contamination‘ and in -holdfng ‘polluters responsible for eﬁviromnentél»»
* ‘degradation. Inlight of this purpose, gnd weighed against the purported contractual interference, the
r_eadjustmcnt’ of Obligatiéns isreasonablein gondition’and character, The OECAA seéks to facilitate
cleanup-efforts and encourage vo.luntary compﬁanoe in th‘ese efforts, purposes both legitimate and
substéntié,l. And, in light of the coercive nature of CERCLA, the OECAA- does not ﬁnduly impair
the insurance policy by interpfeting “sﬁit” to encompass specific administrative a‘oﬁoné that seek to
identify and impose liability. |
TPPs'als‘o argue that St. Paul should have pieaded the alleged ﬁnéonstitutionality of the
OECAA as an affirmative defense. TPPs’ sole citation in support for this contention is a treatise
which states that certain other issues not specifically set forth in Federal Rule of Civil Procedure (c)

must be “set forth affirmatively in the responsive pleading.” Wright & Miller, Federal Practice and
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Procedure, Civil 3d § 1271. The ruie itself does not provide guidance to dgtermine which
unspecified issues must be so pleaded, but the cited treatise notes that, in spite of this lack of
guidance, “it is possible to formulate some working principles for determining what constitutes a
defense contemplated by the final clause of Rule 8(c).” Id.-
The Wright & Miller treatise cites three cases. Two are from different circuité, namely the
Fifth and Tenth Circuits, and they state categorically that a constitutionality challenge must be
pleaded. Kewanee Oil & Gas Co. v. Mosshamer, 58 F.2d 711, 712 (10th Cir. 1932); Butts v. Curtis
Publishing Co., 225 F. Supp. 916, 920 (D.C. Ga. 1964) (citing Kewﬁnee). The other case cited is
(from the Idaho Suﬁreme Court and stands for the opposite proposifion‘: “The constitutionality of a
statute, however, is not drdinéﬁly an issue upén which evidence must be presenfed at trial or about
which one must be forewarned in order to prepare evidence for trial. In this case the constimfional
questipn is a matter of law.” Williams v. Paxton, 98 Idaho 155, 163 n.1 (1976). However, in light
of the uncertainty of federal law on this issﬁe and the fact that the court otherwise finds the statute
constiﬁtional and the pleading issue thus moof, the court declines to rule on this issue.
Conclusion
For the reasons stated, TPPs motion for summary judgmeént (#298) is GRANTED in part and
DENIEb in part. Century’s motion to strike (#334) is DENIED. Argonaut’s motion to join (#302)
is DENIED, | |

DATED this 27th day of January, 2012.

/s/ John V. Acosta_
JOHN V. ACOSTA
- United States Magistrate Judge
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Court to rely on the Oregon Environmental Cleanup Assistance Act (OECAA) to interpret the

term “suit” in an insurance policy. According to St. Paul, applying the law in this way would

violate the Contracts Clauses of the Oregon and United States Constitutions, St. Paul’s argument
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fails. The OECAA provides rules of construction to resolve uncertainty over the meaning of the
term “suit” in disputes involving environmental claims on general liability policies. The
OECAA rules of construction do not apply where it would result in an interpretatioh contrary to
the intent of the parties. The State takes no position on the policies at issue here, but if this Court
cannot ascertain the parties’ intent concerning the term “suit” on the face of the policies, then it
must turn to the OECAA as the apptopriate and binding statutory rule of constr_uction for the
term “suit.” The OECAA promotes the State’s substantial public interest in devoting resoutces
to cleanup and mitigation of contaminated sites in Oregon through cooperation and voluntary
compliance, rather than endless litigation. ORS 465.478. Application of the OECAA is
constitutional because it does not impair the obligations of contract because the rules of
construction only apply where the intent of the parties is not discernible.

L THE OREGON ENVIRONMENTAL CLEANUP ASSISTANCE ACT.

In 1999, the Oregon Legislature enacted the OECAA to reduce litigation over insurance
coverage disputes involving insureds who face potential liability for polluted sites in Oregon.
ORS 465.478. The Oregon Legislature found the State has a substantial public interest in
promoting fair and efficient resolution of these insurance disputes “while encouraging voluntary
compliance and regulatory cooperation.” ORS 465.478. The State’s ultimate objective is
cleanup of contaminated sites in Oregon, which can be achieved by encouraging cooperation and
directing more funds to cleanup rather than litigation.

The legislative history shows that thete was increasing litigation over whethet insurance
policies covered certain costs associated with liability for environmental contamihation. Many
involved disputes over the term “suit.” To “unlock[] the door to their insurance policy,” policy
holders had to hold off on voluntary compliance and cooperating with state or federal regulators

and wait for the regulator to file a formal complaint to be a “suit,” according to the insurers’
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interpretation’ The case-by-case adjudication of these disputes delays cleanup and di?erts
substantial funds that could instead be directed at voluntary and cooperative cleanup efforts.?
Rather than leaving the interpretation of ambiguous insurance policy terms to the courts
and protracted litigation, the Oregon Legislature provided rules of oonstruation, including the
definition of the term “suit.” ORS 465.480(1)(a),(2)(b). The Oregon Legislature enacted thes»c
provisions to set public policy encouraging cooperation fo mitigate environmental damage and

because legislating was mQre'efﬁoient and less expensive than litigating the ambiguous insurance

the OECAA ruies of construction do not apply if the application would result in an interpretation
contrary to the intent of the parties to the insurance policy. ORS 465.480(7). ' | |
IL. THE OECAA DOES NOT IMPAIR OBLIGATIONS OF CONTRACT.

. The OECAA is constitutional because it applies only where it will not result in an :

-interpretation contrary to the intent of the parties, Ininterpreting contracts, the court’s objective

' SB 1205 Public Hearing Before the Senate Committee on Judiciary, Exhibit O, at 1, Written
Testimony (April 19, 1999) (statement of Joe Gilliam, National Federation of Independent
Businesses) (attached hereto as Exhibit 1).

2 SB 1205 Public Hearing Before the Senate Committee on Judzczary, Exhibit A, Written
Testimony (April 19, 1999) (“Testimony of John DilLorenzo, Jr. on behalf of INC
Pharmaceuticals, Inc. in Support of Senate Bill 1205 before the Senate J udiciary Committee, Tab
10, Lloyd S. DIXOH RAND corporation, Congressional Testimony, “Superfund and Transaction
Costs — The Experience of Insurers and Very Large Industrial Firms” May 1992”) (excerpts
attached hereto as Exhibit 2, see pg. 21).

3 See, e.g., Minutes of SB 12054 Public Hearing Before the House Commzttee on Judiciary — -
Civil Law (June 21, 1999) (testimony of Anne O’Neil, Fireman’s Fund Insurance Company)
(attached hereto as Exhibit 3 , see pg, 3) (“Chair Shett_erly. “Would you prefer that the courts
construe insurance contracts rather than the legislature? O’Neill “Yes” *** Rep. Lowe: Do you
agree that it is the province of the legislature to set public policy regarding encouraging people to
mitigate environmental damages by cooperating with the Department of Environmental Quality
(DEQ)? O'Neill: Yes. ***”) See also, e.g., Minutes of Senate Committee on Judiciary, April 19,
1999, 'SB 1205 Public Hearing (attached hereto as Exhibit 4) at p. 4 (Sen. Brown: “You say the
issues have been solved by court findings, not by legislation, Why shouldn’t we be setting
policy? Why should it be left up to the courts?”” [Tom] Gordon [testifying in opposition to A
SB12057: “If you would set policy going forward, that seems fair, SB 1205 goes back in time
and interprets policies that have lapsed” Sen. Brown: “Isn’t it true that some of those old policies
are still being litigated today?”) and at p. 6 ([Jim] McDermott [testifying in support of SB 1205]:
“It is much more expensive and much less efficient to litigate instead of legislate.”).
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is to determine the intent of the parties. If unable to determine intent of an ambiguous term,
courts rely on appropriate maxims of construction. Yogman v. Parrott, 325 Or. 358, 364, 937
P.2d 1019 (1997). Maxims of construction may be established by statute.* See, e.g,, ORS
42210 - 42.300. If the Court cannot determine the intent of the parties with respect to the term
“suit,” from the face of the policies, the OECAA rules of constfuction apply. Such an
application of the OECAA does not violate the Contracts Clauses of the Oregon or United States
Constitutions. '

The Oregon Constitution provides: “No * * * law impairing the obligations of contract
shall ever be passed * * *,” Or, Const art. I, § 21, The Contracts Clause of the United States
Constitution provides: “No State shall * * * pass any * * * Law impaiting the Obligation of
Contracts.” U.S. Const. art. I, § 10, cl. 1. “The prohibitions against impairing the obligations of
contracts in both the state and federal constitutions are not absolute.” Kilpatrick v. Snow
Mountain Pine Co., 105 Or. App. 240, 243, 805 P.2d 137 (1991) (citing United States Trust Co.
v. New Jersey, 431 U.S. 1 (1977)). Accordingly, not every state law that has an impact on a

private contract is deemed to impair the obligations of that contract.

Whether the OECAA violates the Contracts Clause is governed by a three-step

inquiry:
1. - Whether the state law has, in fact, operated as a substantial unpalrment
of a contractual relationship.
2. ~ If there is a substantial impairment of a contractual relationship,
' whether the State has a significant and legitimate public purpose behind
the regulation.
3. If there is a legitimate public purpose, whether the adjustment of the -

_rights and responsibilities of contracting parties is based upon
reasonable conditions and is of a character appropriate to the public
purpose justifying the legislation's adoptlon

* In the case of a contract for insurance, generally the appropriate maxim of construction is to
construe “ambiguous terms . . . against the insurer, who drafted the policy.” St Paul Fire &
Marine Ins. Co., Inc. v. McCormick & Baxter Creosoting Co., 324 Or. 184, 192-193, 923 P.2d

1200 (1996).
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Energy Reserves Group v, Kansas Power and Light, 459 US 400, 411 (1983) (quotations
omitted). Generally, the analysis of the Oregon Contracts Clause is parallel to the federal
ahalysis. Towerhill Condominium Ass'nv. American Condominium Homes, Inc., 66 Or. App.
342,347,675 P. 2d 1051 (1984),

A.  The OECAA Does Not Operate as a Substantial Impalrment ofa
Contractual Relationship.

St. Paul argues that application of the OECAA operates as an impairment “because the
statute impac_ts the scope of the agreement between the parties.” St. Paul Opposition at 32 (Dkt
#337). The OECAA rules of construction concerning the term “suit” do not apply if applicat_ion
would result in an interpretation contrary to the intent of the parties. ORS 465.480(7). If the

. intent of parties c.'annot be determined from the face of the policies, then t‘he scope of the
agreement with respect to that"term isin dispute. See Ash Grove Cement Co. v; Liberty Mutual
Ins. Co., 2010 WL 3894119, *5-6 (D. Or) (application of the OECAA not contrary to the intent

of th(_e‘parties where the intent of the parties cannot be ascertained). The OECAA does not
change fhe scope of the agreement, rather, the Act supplies the rules of construction to interpret

- and resolve the dispute over the ferm and scope of the agreement, The application of t;e |
OECAA will not change the undeﬂying contract any more than the application of any other rule
of construction, For éxample, it is a well established rule that ambiguous contract terms,
including terms in insurance boiicies, are construed against the drafter. Such rules do not change
the oéntract, and neither does the OECAA.’ |

Even if application of the OECAAI rule of construction did impair the contract, that
i.mpairment' would not be substantial due to the heavily regulated nature of the insurance

industry. In evaluating whether the alleged impairment is suf ﬁc1ent1y ‘substantial” to trigger the

> Likewise, St. Paul’s assertion that application of the OECAA would deprive it of a contractual
right “to assert that the insured is not subject to a ‘suit’ beyond the intent of the parties as
expressed in the contract” again ignores that the OECAA mly applies when not contrary to the
intent of the parties.
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Contracts Clause, courts look to some degree to the reasonable expectations of the complaining
party. In determining the extent of the party’s reasonable expectations, courts “consider whether
the industry the complaining party has ehtered has been regulated in the past.” Energy Reserves
Group, 459 US at 411. The liability insurance industry is heavily regulated in Oregon. See, e.g.,
ORS 731-35, 737, 742-44, 746, 748,750 (“the Insurance Code”); Lovejoy v. City of Portland, 95
Or. 459, 474, 188 P. 207 (1920) (“The purpose of [the Insurance Code] is to provide for the
entire state a uniform and complete system of regulation and supervision of the insurance
business.”). Insurers had every reason to anticipate that the state would remain a strong and
active regulator.

B. The OECAA has a significant and legitimate public purpose.

Even if the Court finds that applying the OECAA to the term “suit” is a substantial
impairment of contract, the OECAA is constitutional because it is reasonably necessary to
advance a legitimate public purpose. “[T]he requirement of a legitimate public purpose
guatantees that the State is exercising its police power, rather than providing a benefit to special
interests.” Energy Reserves, 459 U.S, at 412. The OECAA was enacted to further the State’s
“Substantial public interest in promoting the fair and efficient resolution of environmental claims
while encoufaging voluntary compliance and regulatory cooperation.” ORS 465.478. This - '
purpose, designed to direct more funds to cleanup of contaminated sites as opposed to litigation,
is a legitimate public purpose to benefit the citizens of Oregon, not a special interest,

During the legislative hearings on the OECAA, the legislatute heard evidence that there
wete increasing numbers of disputes over whether insurance policies purchésed in the 1960s and
1970s cove‘red‘ various costs associated with environmental pollution, and that these disputes
were impairing the progress of govefnment-organized environmental remediation efforts,

The legislature heard evidence that insurers were engaging in obstructionist tactics to
avoid paying environmental claims. Various insureds testified that whenever they filed an

environmental claim, their insurer would stonewall them and bury them with burdensome
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information requests.® Lawyers from multiple law firms testified that in environmental coverage
cases, insurers would routinely allege 50 or more affirmative defenses, resulting in protracted |
and expensive battles that substantially delayed cleanup efforts.’ |
Insurers also advanced an excessively ﬁarrqw definition of the insurers® duty to defend,
one which precluded insurance coverage if an insured cooperated with regulatoré rather than
waiting to be sued by those regulators.- For example, the State director of the National
Federation of independent Busihess submitted written testimony to the Senate judiciary

committee that explained that “under current iaws, small businesses are forced o hold off

$ See, e.g., SB 1205 Public Hearing Before the Senate Commiitee on Judiciary, Exhibit I, at 4-5
Written Testimony (April 19, 1999) (“Testimony on S.B. 1205 by Tom Zelenka, The Schnitzer
Group before Senate Judiciary Committee™) (attached hereto as Exhibit 5, see pg. 4-5)
(“***When the Schnitzer Group companies get a letter from the ‘Environmental Claims Unit’ of
an insurer telling them there is no coverage for environmental contamination for ten different
reasons, we hire a lawyer and tell the insurance company why there is in fact coverage, How
many Orégon companies know to do that, or have the resources to hire a lawyer in these
circumstances? When the insurance companies still don’t pay, we file suit and hang inthere
through what is always a difficult an expensive lawsuit (insurance lawsuits are notorious for

~ being extremely expensive due to the tactics employed by the insurance companies, which is
enough to make many Oregon insureds vulnerable to a coerced settlement before the case ever
gets to trial)”); see also SB 1205 Public Hearing Before the Senate Committee on Judiciary,
Exhibit H, at 2, Written Testimony (April 19, 1999) (“Judiciary Committee Testimony’
Regarding Senate Bill 1203, Jayne C. Bond, President & CEO of Permapost Products
Company™) (attached hereto as Exhibit 6, see pg. 2) (“My business, like many in Oregon, has

~ paid our insurance premiums, We have now asked for coverage on a claim, The insurance
companies have closed their doors on us, calculating (and usually correctly so) that we small
businesses do not have the resources to fight a long, expensive battle”).

7 Exhibit 4 at p..6 (“***We have appended . . . a copy of the affirmative defenses asserted by
Commercial Union Insurance Company which are representative of the affirmative defenses we
were required to rebut during the course of the litigation. You will note that Commercial Union
asserted 51 affirmative-defense during the course of the lawsuit. These defenses were commonly
asserted by the other insurers involved, Many of the 51 affirmative defenses directly pertain, in
my view, to the terms of the policies. However, many of those defenses were nothing more than |
an attempt to avoid coverage where pollution coverage was already present”); see also SB 1205
Public Hearing Before the Senate Committee on Judiciary, Exhibit N, at 1, Written Testimony
(April 19, 1999) (“SB 1205, Testimony of Richard S. Pope, Senate Judiciary Committee”) -
(attached hereto as Exhibit 7, See pg. 1) (“***[The insurance companies’] environmental claims
units routinely set up 50 or so obstacles to recovery — the 50 or so affirmative defenses they
routinely file in all these cases — and hope the policyholder gets stopped by just one of them,

which can be enough to defeat all recovery™). '
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voluntary clean up efforts for insurance related reasons.” Exhibit 1 at 1. As that director
testified:

Under some court rulings, a small business owner with an
identified problem, must wait until the regulator files a lawsuit
against the company, before a claim can be made. This scenario
forces all parties to being a drawn out and expensive adversarial
process to achieve the cleanup. It precludes swift voluntary
actions because the small business owner can not avail themselves
to the resources of their insurance policy. Instead, small business
owners spend their scarce legal resources on legal fees, to create
the ‘suit’ that unlocks the door to their insurance policy.

Id

Further legislative testimony documented that case-by-case adjudication of these
particular disputes was costly and inefficient, aridvdiverted a substantial volume of funds that
could be used for cleanup efforts. For example, during the committee hearings, the legislature
was presented with a RAND Group study that showed that between 1986 aﬁd 1989, insurance
companies paid out an average of $17 million per company in costs related to superfund claims,
but a staggering 88% of the total was devoted to “transaction costs,” with just 12% of the money
going to payments to policyholders fbr site cleanup. These “transaction costs” were “split
roughly-evenly” betwéen “defense of the policyholder in disputes with the government or other
private parties over liability, and disputes with the policyholdérs over whether a claim is covered
under their insurance policies” Exhibit 2 at- 21,

The legislature also heard competing views about whether or not the étandard general
liability policies were or were not originally intended to cover various types of environmental
pollution'costs. Not surprisingly, insurers vehemently opposed the OECAA and the move away
from case-by-case litigation of ambiguous contract terms. They argued that their practices did
not impair cleanup, that the law would raise insurance rates, and that businesses, not insurers,

should bear the costs associated with cleanup.® Despite the objections of the insurers, after

8 See, e.g., SB 1205 Public Hearing Before the Senate Committee on Judiciary, Exhibit F,
Written Testimony (April 19, 1999) (“Letter in Opposition to Senate Bill 1205 from Larry W.
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multiple hearings, extensive testimony, and voluminous written exhibits, the Oregon Legislature
décided that the best way to advance the goal of cboperative and .efﬁcient environmental cleanup
s through the enactment of the OECAA. _ |
- In addition to these specific public policy reasons for the OECAA, there is-a fundamental
juétiﬂcation for the OECAA. Where discerning the intent of the parties is no longer possible and
the court is resorting to maxims of construction, the court is faced with what amounts'to a polic;y
question of how étrliiy ambiguous contract term should be interpreted As courts uniformly
acknowledge policy chmces are best 1eft to the elected branches of government, See, e.g., / 4
Penn Plaza LLCv. Pyett, 129 S Ct. 1456, 1472 (2009). By enacting the OECAA, the legislature
~ has answered t_he policy question that would otherwise fall to the courts,
- St, Paul argues that the OECAA does not have a legitimate purpose. St. Paul Opposition
at 33-34, St. Paul has not provided any evidence fhat the Act’s stated purposes are “suspéct,” .
at 33 (citing_?’e;tefn Nat'l Mut, Ins. Co.v. Lennes (In re Workers’ Compensation Refund), 46
F.3d 813, 821> (8™ Cir. 1995)). Moreover, the legislative history demonstrates that the legislature
was attempting to rectify a situation that was pfeélu’ding voluntary compliance aﬂd regulatory
cooperation. | Thése purposes are not designed to protect the interests of a limited class; they are
to benefit the State and its .citizens as a whole to reduce litigation, promote voluntary compliance
~ and regulatory cooperation, with the ultimate obj ective of cleanup of contaminated sitc:s in
Oregon. The OECAA protects a broad éocietal interest, fn marked .coritrast to the-Minnesota law

at issue in Allied Structural Steel, which had “an extremely narrow focus” and was potentially

Becker, President of CGU North Pacific”) (attached hereto as Exhibit 8);.SB /205 Public
Hearing Before the Senate Committee on Judiciary, Exhibit N, Written Testimony (May 13,

- 1999) (“Testimony in Opposition, SB 1205, from the Alliance of American Insurers™) (attached
hereto as Exhibit 9); SB 12054 Public Hearing Before the House Committee on Judiciary — Civil
Law, Exhibit G, Written Testimony (June 21, 1999) (“Letter in Opposition to Senate Bill 1205
from Paul S. Brown, Assistant General Counsel to Amemcan International Group, Inc.”)
(attached hereto as Exhibit 10). .
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directed at only one employer. Allied Structural Steel Co. v, Spannaus, 438 U.S. 234, 247-2438
(1978).°

Where thete is no indication of wrongdoing or improper intent on the part of the
legislature, courts ate willing to recognize a broad atray of public purposes as sufficiently
legitimafe for the Contracts Clause analysis. Courts have recognized as sufficient interests for.
the “purpose” ptong of the Contracts Clause analysis: “mass transportation, energy conservation,
and environmental protection,” United States Trust, 431 U.S. at 28 (ultimately concluding,
however, that the challenged law was not reasonable or necessary to achieve that purpose);
protecting consumers from “the escalation of natural gas prices caused by deregulation,” Energy
Reserves, 459 US at 417; and “correcting the imbalance between the interstate and intrastate
markets.” Id The OECAA has a legitimate public purpose of promoting cooperation and

voluntary compliance, rather'than litigation, to clean up contaminated sites in Oregon.

C. The OECAA is Reasonable and Appropriate to Achieve the Legitimate
' Public Purpose. : ' :

Where the State is not alleged to have altered its own contractual obligations, courts
“properly defer to legislative judgment as to the necessity and reasonableness of a particular
measute.”  Energy Reserves Group, 459 U.S. at 412-413; see also Evans v. Finley, 166 Or, 227,
238, 111 P.2d 833 (1941), To the extent the courf chooses to inquire here, the OECAA rules of
construction are reasonable, as they only apply where the intent of the parties is unclear, and they
are necessary for the reasons discussed in Section ILB, above, namely, to encourage voluntary
complianc;a in cleanup actions and fairly and efficiently resolve insurance disputes related to

those cleanups, with the ultimate goal to clean up contaminated sites in Oregon.

° The situation in Allied Structural Steel is further distinguishable because the Court found that
the Minnesota law nullified express terms of the contract, as compared to the application of the
OECAA to interpret the term “suit” where the intent of the parties is indiscernible. 438 U.S. at
247, In addition, Minnesota had entered a field it had never before regulated, whereas here, the
State of Oregon has heavily regulated the insurance industry. Id. at 249,
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CONCLUSION
As demonstrated above, where the intent of the parties is unclear, applying the OECAA |
rules of construction to resolve a contract dispute does not violate the Coﬁtracts Clause of the
| Oregon or United States Constltutlon
DATED this L_ day of August, 2011, ‘
Respectfully submittéd, .

—

OHN R. KROGER

b e A

uomey General

“STEPHANIE M, PARENT #925908
- Senior Assistant Aftorney Gene1al
Trial Attorney
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NFIB/Oregon ls in favor of SB 1205,

Any time a small business is faced with contanunated property caused by their business or a
buslness before them, the cost and process of remediation can literally consume the business.
SB 1205 mltlgates this situation when & small business owner has contaminated property covered

by a previous insurance policy,

‘When contamination is first dlscovered, it would the logical assumption that all involved would
endeavor to clean it up as quickly as posslble But under the current laws, small businesses are
foroed to hold off voluntary clean up efforts for insurance rolated reasons, What triggers the
small business owter’s tight to make a claim is the key Issue,

-To make & claim, most insurance pollcles require that the business owner must be engaged in a
“sit”, The pxob[am is the definition of “suit”, Under some coutt rulings, a small business
‘owner with an identified problem, must wait untll the regulator files a lawsuit againat the

company, befors a clalm-can be made,

Thié scenarlo forces all parties to begin a drawn out and expensive adversatial process to achieve
the clean up, It precludes swift voluntaty actlons because the small business owner can not avail
‘themaelves to the resources of their Insurance policy. Instead, small business owners spend their
scarcd resources on legal fees, to create the “suit” that untocks the doot to their insurance policy.

T have heard the claims that this legislation will cost ihsurance premiums to go up drastically
because of the increased risk and claims costs, This perplexes me, As Iunderstand the most
common scenarios, these claims are made against past policles. The risk has been calculated, the
premium charged, and the reservo invested, With the Dow closing at 10,440 today I am sure the
prudent reserving practices of the insurance Industry, will far exceed thelr clalms costs,

WNational Fedevation of Independent Business
1320 Capltol Street NE, Sulte 100 « Salem, OR 97303 ¢ 503-364-4450 « Pax 503-363-5814 I e i
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T understand the insurance industry opposition to paying costs unrelated to their policies. Small
business owners applaud such efforts because we pay the bills, However, the threat ofa rate
increase should not be used to force small entities to be sued by their regulator in order to
achieve and afford compliance with the law. I don’t believe that anyone can arguc that these
were the expectations of the parties when the insurance was purchased.

Turge your support of SB 1205,
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T/

Testimony of John DiLorenzo, Jr,
on hehalf of ICN Pharmaceuticals, Inc. in
Support of Senate Bill 1205
befora the Senate Judiciary Committes
April 19, 1999
Good evening Mr. Chairman and Members of the Committee. For the record, my name is

John DiLorenzo, Tam an attomey with the law flem of Hagen, Dye, Hirschy & DiLorenzo In
Portland, Also with me ig Mr. Michael Farnell, an attoneyt with my firm whose practice

i emphasizes Insurance recovery in the enviconmental context. We nre appeating here this evening
on behalf of my client, ICN Pharmaceutleals, Ino., in support of SB 1205,

Background
In the mid-"70s TGN purchased the United Medical Laboratories operatlon neer the

Portland Internationat Alrport. United Medical Laboratories operated the nations fargest mall
order pathology {aboratory at that slte beginning {n 1961, ICN ran'the laboratory factilty from
approximately 1972 until 1979. All operations were tormtinated in late 1979, Another business
concern by the name of Drum Recovery, Inc. operated a drum recyclitig and waste disposal
buslness in the early 1980s acrase the street from the ICN lab. Among other things, Drum
Recovery shipped hazardous waste materlals generated by others to appropriate landfills, During
the cnur:;a of their operatlon, Drum Recovery was short of working capltal and had been locked
out of humerous hazardous waste landfills, As a result, the principals of Drum Recovery began
employing creative and Ilegal ways of disposing of hazardous waste. The prineipals of Drum
Recovery were indicted for federal environmental crimes involving dumping of sodium hydroxide

‘ at playgrounds and depositing transformers containing PCBs on the ICN property, On this

1 - Testimony of John DiLorenzo, Jt. HAWPTUADA749_0100072LATST
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indictment, one of the pf'incipals served  significant amount of time in federal prison and two
oéhers were placed on probation, Drum Recovery happened to have in its possession & siyﬁﬁcﬁnt
number of drums containing TCE (trichlorethylene) destined for disposal somewhere.

In the early 19903, the Portland Development Commission was interested in acquisition of
§he ICN site and conducted a number of environmental studies which Indicated the presence of
contaminated soils end other environmental concerns thet could be attributed to the laboratory’s
operations. Because ICN had an interest in selling the property end given the fact that
contaminated soils were pras.z‘:nt, ICN approached the bapnrtment of Environmental Quality and
volunteered to enter into & élaa.nup agreement under DEQ supervision. ICN wag.accepted into
the voluntary eleanvp program and immediately began addressing the problsm, The Department
divided the site into five operable units, four of which have been completely remediated to DEQ's
satisfaction, '

prever, during the course of its romedial hzvastigaﬁon ICN discovered, much to its
horror, thet there were significant quantities of TCE, and two of TCE’s breakdown products,
DCE and viny! chloride, in the vicinity of ICN's drywell, The large quantities of TCE appeared to
havev contaminated the Tualatin Gravel Aquifer,. 8 shallow aquifer which is separated by & clay
confining Iayer’ from the ’quuiati.n Sandstone Aquifer, the aquifer from which the Clty of Poriland
derives its backup water supply to the Bull Run Reservoir, ICN did not use TCE or any of its
breakdown products in any eppreciable quantities in the course of its operations, It was also

apparent that ICN's predecessor, United Medical Laboratories, had ho uss for afy eppreciable

2 - Testimony of John DiLorenzs, Jr, ' EAWPTUAD(749_01100072LATST
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quantitles of TCE in Its operations, It was further apparent that Drum Recovery likely dumped
farge quaatities of TCE from thelr site aoross the street down ICN's drywell after the lab was
closed.

So far, ICN has spent in excess of $2 mitlion on remedial investigations, engineering costs
and other expenses as a prelude to remedlating the groundwater contz_mﬂnatlon. At this time, our
least cost ground water cleanup alternative will cost approximately $3 million more, If the
remediation alternative we will llkely selsct with the Department of Bnvironmental Quality is
unavalling, it Is possible that our cleanup expenses nﬂght be as groat as $10 million in addition to

" what we have already spent,

Upon discovering the drywell contamlnation problem, we called our Insurars together for
1 meeting in Portland, We called them together at t);at time because we belleved that tha acts of
vandalism by DRI at the drywell contaminated the groundwater and were within scope of our
coverage. Although many of our Insurers had excluded pollution, their exclusions were qualified
{n that they still covere& pollution if the release was sudden and acoldental. We have attached at
Tab 5 an abbreviated form of & coverage page which is representative of the coverages In many of
our policles. | ' ‘

Upon convening In Portland, represantatives of the Insurers met with our englneers,
roviewed documents, and were asked to form a committes to advise us on ways to keep costs
down.while fulfilling our rcspons(hilities'with the Department of Environmental Quality, No
Insurer volunteered to participate; each Insurer issued denial lotters, We have attached a copy of

such & preltminary denial letter at Tab 6 of our materials,
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‘We thereupon filed an action in the Multnomah dounry Circuit Court against
-approximately 15 ingurers, We have since that time settled ali of our claims in principle agalnst
thase who issued primary coverage, ‘

The insurers asserted numerous defenses during the courss of that litigation. We have
eppended, for your information, at Tab 7 of our materials & I;Opy of the aﬁin'nat{ve defenses

. gserted by Cor_nmfré!al Union Insurance Company which are representstive of the affirmative

" dafenses w were required ;0 rebut during the course of the ‘lftigation. You wiil not; that

. Commerclal Union asserted 51 affirmative defenses during the course of the lawsuit. These
defenses were commonly asserted by the other i;xsurers involved. Many ofthe 51 affirmative
defenses dir;:ctly pettain, in my vie\;v, to the terms of the policies, However, many of ﬂbse

defensés were nothing more than an attempt to avoid coverage where pollution coverage was

already present. The methods which the insurance companies chase to avoid coverage did nat, in

my view, further Oregon’s public policy. When It became apparent that we had seftled the
mejority of our claims, we had occasion to compare notes with those from other Portland law
firms wh;) had similer experiences in attempting to obtain covérage from insurance companies for
their business clients’ environmental remediation obligations, .

Severs of the defenses which were asserted in our case, and to which this biU. periains
were a3 Follows:

L First, the lneurers argued that the laws of other statos should 8pply, not the state of

QOregon. o
2. The insurers uniformly refused (o defend on the grounds that there was 10 suit

3, The insurers claimed that they hed inadequate notice of the claims,
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4, The insurers claimed that by working cooperatively with the DEQ, ICN had made
voluntary payments to the DBQ thereby depriving itsalf of coverago.

5. The Insurers argued that ICN had no coverage for the costs of remedlating the
groundwater becauss thay had accoss to tho grcund\z}atar and therefors had such
ownership or control as to make the groundwater their own property.

6. - Inaddition, the Insurer ass.erted other claims deslgned to avold coverage where
pollution goverage otherwise exlsted and which this bill uddresses.

- A complete copy of Senate Blll 1205 appears at Tab 2 of the materials; followed by Tab 3
which Is our section by section detailed andlysis of the bill, 7

Without getting Into the minutla, it is important to recognizé that this bill does ot purport

to chanige poliey torms, ndogsnmﬂmwmmmmmmmmm. Rather it
provides for rules of construction for application by Oregon courts when the policles are
themselves not glear or whaere the court finds that the parties to the insurance contract lacked an
undersianding conccnﬁ_né the meaning of various polloy terms. For instencs, if an insurance
policy Is clear that the company has o duty to defend unless an actlan is filed in a tdal court, then
this bitt will not control the Interprelation of the term “suits” In such & polley. If an insurance
policy makes olear that thers is no pollution coverage with respect to groundwater, then the terms .
of that policy govern the clalm and this bill would likewise have no application with respect to
that lsml\ﬁ. 1t 13 only where policy terms are ambiguous, or where tl_my aro unstated, or where the

oourt finds that the parties do not have & meeting of the minds, that the provigions of this bill

.pply.
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In particular, Section 4, subsection 2(a) provides that uniess the policy provides otherwise, *
issues of interpretation and enforcement of insurance policies with respeot to coverage for
environmenta! cleanup costs shell be govemned by Oregon law wheﬁayer the conta.:;zinutea
property is located in Oregon. The law of other states may not promote cleanup of contaminated |
_propérty the way Oregon law does. Insofar as the health and sufe.ty of Oregonians i$ bargmoum .
and insofar as the law imposes significant obligations upon property owners to facl}hate cleanup,
it makes sense that Oregon law should dictate the availability of resources to prote.c‘t its cltizens .
and assist the businsgs community, This rule substantially aligns Oregon law with Washington »
law. v -

Subsection 2(b) provides that, unless the terms of the policy are ciear, “suit” includes
voluntary agrecments and responses to agency orders. T}:s manner in which go?emmcnt enforces
environmenta! laws against persong responsible for environmental contamination presents &
speclal situation regarding insurance, Property owners can substaﬁtially minimize their Hability for
cleanup and related costs with a proactive approach to the probiem. It is' common that many
cleanups conducted by govemment are more expensive then cleanups conducted by ths property
awner, It may therefore be in everyone's best interest to enter into & yoluntary agreement with

“the DEQ. ‘To do so, will not oxgy redus the costs to the owner, but may also allow for more.
prompt ciee.nups because the DEQ is not required to commence formal enforcement proceedings
agalrist the ;:wncr prior to cleanup, Meny insurers refise to.pay for the costs an owner incurs ;
whén negotiating with. the DEQ under the volunta;y cleanup program‘ or for the cost of
investigating the property at the d.i{ection of the DEQ because the DEQ has not Sled = lawsuit. If

an owner cannaj afford the costs of site investigation and believes he or she has poliution
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coverage, the owner may have to ref1so to cleanup the property and walt to be sued by the DEQ

in order to obtain coverage for these costs, As a result, the threat to health and safety remains

unaddressed and the DEQ’s resources are needlessly wasted in y litigation. The DEQ
may also pursuo treble dam‘agcé against an owner in such circumstances, This change recognizes
the rule in Oregon’s McCormack & Baxter case and extends it to voluntary cleanup agreements,

Subsection 2(c) relates to voluntary payments, Many Insurers.attempt to avold pollution
coverage which is otherwise prosent merely becausa an owner of contaminated property has acted
responilbly and has negotinted & voluntary oleanup agresment with the DEQ, -In these instances,
insurers have taken the position that the insured has voluntarily paid for cleanup and consequently
refused to cover the oleanup costa, Such defenses wers asserted in our case. However, state and
fedoral environmental laws imposs strict Sabllity upon alt persons responsible for cleaning up
contaminated property. An owner therefore is almost always legally obligated to pay cleanup
costs and It is the owner’s election whether to pay I'ess under a voluntary cleanup agréement or
substantlally more IEDEQ Is forced to cleanup the property first and thon seek relmbursemont
from the awner. Together these positions taken by Insurers discourage voluntary compliance,
encourage regulatory disobedience, and are awful public policy. ‘This section adopts thes decisions
of soveral Oregon trlal courts and Washington Supreme Court, Thera ls no current appellate rule,

Subsection 2(d) pro.vides. in part that, absent o formal pleading flled in a clreult court, It Is
sufficlent notice for an Insured to provide a summary of the actions taken ag;inst it by the DEQ,
There Is no current appellate rule on this subject.

Subsection 2(e) pertalns to delay and prejudice and unless the polioy Is otherwise clear,

provides that an insurer cannot hide behind lack of notice unless the insurer is clearly prejudiced

7 - Testimony of John DiLorenzo, Ir. HAWPTUADG745_017100072LATST
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and where the insurer shows that failure by the insured to give notice earlier is unreasonable, This
section clarifies Oregon case law,
| Subsection 2(f) recognizes that defense costs are those costs which are designed to
minimlze the Insured’s eventual exposure. They therofore should.incllude costs of invéstigat.ioﬁ,
studies, and other expenses for activities preparatary {o actual cleanup activities, This section
- adopts the Washington rule. There is no present Oregon rule. »

Subsection 2(g) concerns exhaustion of primary limits. Many times Insureds purchase, in
addition tzz their primary coverage, excess policies which cover them for Hability beyond the
primary policy limits, Most excess insurers take the position that, in an environmental context, en
insured must first exhaust all primary coverage for all years effected pror to any one excess policy

_ coming fnto play. Thisis kr;own as “horizonta! exhaustion”. Senate Bill 1205 mak;a olear that
unless the policy otherwise provides, the rule should be one of vertical ax}_xaustlon. In other
words, If an Insured exhausts the pﬁmary Jimits of his primary policy for a particular year, the
excess ;ﬂ.arrier should then step up to the plate, Subsection Zgg) adopts Washington case- law,
There is no Oragon rule,

Subsection 2(h) relates to owned property and groundyvater. ‘The most difficult aud
expensive.challenge in the environmental context is remediating contamination to groundwater,
Ipsurcra have argued that the insureds “own" or “control” groundwater because an insured may
have state granted water rights to use the groundwater or may be required to u‘ivm the
groundwater for purposes of a pump and treat cleanup program. Such uses of groundwafer
should not be tahtamoung to ownership or control which, of course, then allows the insurance

- company to escape all liability for the claim, This section bastcally codifies Oregon case law,
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Pinally, subsection 2(i) refates to allocation among Insurance carrlers. This section
provides that all carrlers found to be Habloe must bs jointly and severally llable (up to thelr policy -
limits of course) and must thereupon allocate responsibility for the judgment among themselvas
Instead of burdening the Insured with the problem, Many of you may recall the efforts which were

‘made In 1995 tort reform to abouéh the dootrdrie of jolnt and several liability, Senate Biil 601
from the 1995 session in fact did that in the typloal tort vcontcxt, substituting the doctrine of
reallocation, However, Senate Bill 601 cleatly exempted lisbility for environmental claims from
the abolition of the doctrine jolnt and several liabillty, As long as property owners rémain jolntly
and-severally liabls for cleanup responsibilities to the government, their insurance should follow
their liability. There is no reported appeliate case in Oregon on this issue, This subsection ad_op:s
Washington law.

Claims of the Insurers

We have already heard ﬁmch from the insurance community regarding this bill and the dire
congequances they predict will foliow its passage. Iwould just like to touch upon a number of

' thase prior to concluding my testimony, ‘

I have recelved a capy of a tamo from one such Insurance company addressed to an
association which will be mesting ﬁext month to determine lts position on the bill, For that

reason, T'will not uge names but wil review the claims and our responses. First, the Insurer states

that It Is opposed to the bill becauss the bill will make Insurance campanles “liable for all costs
assoclated with environmentat Habllity claims regardless of what the Insurance contract states.”
Well, In order to rebut that claim, one merely need look to page 3, line 36 of the bill which clearly

states “the rules of construction sat forth in subsection 2 of this sectlon shall not apply If the
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application of the rule results in an interpretation contrery to the mutual intent of the parties to the
general liabllity insurance policy." Ifthe géneral liability insurance po?icy sclearastos partioular
term, this bill will Keve no applicabllity at all.

Second, the insurer states “if enacted, this bill would force , ., . insurance companles to pay

for claims which the policy was never intended to cover and for which prermiums were nover

collected.”
/

To rebut this clabm, that the insurance was never intended to cover pollution liability, wo
have appended &t Tab 8 a copy from the insura.ncq Counsel Journal of July 1944 conceming the -
then new 1944 comprehensive general liability policy utilized wniformly by CGL carrers
" nationwide. At the second page of that exhibit, the journal states “the objective has been to afford
ction .agai.".s't Yability for any hezerd not excluded, ., The plen reverses the o‘.d‘ procedure,
Instead of insuring egainst only hazards enumerated, the Insurance is broad enough to embrace nl[l .
cxposues to bl loss excant thase specifically stated 18 ot covered.” (Brmphass sdded.)

“Coverage B —- property demage liability” requires an insurer to pey on behalf of the
insured “afl surﬂs which the nsured shall become c‘bliga;ed té pay by reason of the lability
imposed upon him by {aw . . " The journal further states:

Summing up, It can readily bo seen that, except for the limitations
established by the standard insuring clauses and exclusions, ali

hazerds of liabiljty loss . . . are covered, whether such hazards are
shown to exist or not. The {nsurance is no longer limited to only

those specified hazards against which an insured might ask for
protection. :

There}for:,‘it is readily apparent that our client and many others in the business community
purchased all risk policies with the expoctation that they would provide insurance for just that, &ll
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risks unless the risks are specifically excluded.

The Insurers argue, névertheless, that no one could have antictpated pollutlon as a risk
evon though all risks other than those excluded ate covered, At Tab 9 you will also find a speech
mnde by Mr, Gilbert Bean, an author of the 1966 revisions to the standard form CGL policy, In
1966 that standard form, used by all primary llabllity Insurers, was rovised, Mr, Bean, in his
speech to the Mutual Insurance Technical Conforence Joint Meeting stated at page 21 of that
exhibit:

But the most widespread new hazard for manufacturers comes from
writing the new polloy on an ocourrence basls, The operations of
soma risks may creats 2 substantial gradual injury or gradual
property damage exposure to which the insurance did not
previously apply, Bxamples are industries which make serious
noise, odor, vibration or dust,
Thare are algo risks which use polsons or toxle or radioactive
substances whose operations might create severe hazards to others
than employees,
At the next page, he goes on to say;
) Perhaps It is in the waste dlsposal area that a manufacturer’s basio
: premises — operations coverago Is liberalized most substantially,
-Smoke, fumes, or other alr or stream poliution have caused an
endless chaln of severo olaims for geadual property damage.

Mr, Bean made absolutely clear that as early as 1965 Insurers knew (hat the 1966 CGL
rovistong contemplated coverage for poliution linbillty which would be spread gradually over
many polioy periods be within the scope of thelr insurance coverage,

Rinally, this particular Insurer states “the {mpact on the averags consumer would probably

be premlum Increases of up to 500% or possibly the inabllity to find coverage,”

That is quite a clalm, & 500% increase in policles as a result of this bill. To rebut that
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claim, we have several points.
First, almost all the risks from CGL poticies issued in the ‘603, ‘70s and '80s were
reinsured anyway. We have' appended, just by way of example, at Tab 12 the Best Insurance
E Report, for one company, Country Companics. This veport is quite common among many other
insurers, You will note st page 1387 of that exhibit, an indication that, with respect to
reinsurance programs, the largest amount to which Country Companies is now exposed in any ans
risk is $600,000, The report states;
! Casuelty excess of loss reinsurance affords protection against bodily
injury or property damage liabllity losses exceeding $600,000 up to
$6.6 milfion on en ocourrence basis,
Therefors, this company is reinsured for between $600,000 to $6.6 million on each and every
claim to which its reinsurance applies.
Second_ly, we have attached In our materials at Tab 10, Congressional Testimony by the
RAND Corporation which found thgt on average 88¢ out of every dollar puid out by liability
; fnsurers for cleanup related activitles wera for iransactions costs, not indemaity costs. In
addition, half of that cost (44¢ out of each dollar) were devoted to litigation with policy holders
over whether the insurance even applied, Finally, at Tab 11, we have attached excerpts from an
amicus brief from the American Insuraxlme Corporation which states “insurers spend
(conserv;'tt{vcly) a billion do}lars a yeer in so called ‘coverage litigation' typically in the form of . )
- declaratory judgment actions.”
Mr, Chairman and members of the co.mmittce, the issues covered by Senate Bill 1205 ars
hotly litigated issues precisely because they are ill-defined in policies, It ig very possible that if

Oregon clarifies its rules in these particular subject areas, insurers will be able to save some of
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' those 44¢ per dollar paid out in environmental coverage litigation because they will no longer be
Involved in endless squabbles with their customers who believe thoy descrve coverage for the
premium dolfars they have pald.

" Most of the provislons of Senate Bl 1205 either reflect codifications of present Oregon
cags law or reflect codifications of present Washington case law. Last time wo checked,
insurance was still avaifable in the state of Was}‘xington‘ Prices have not gone through tho roof.

Conelusion

! Mz, Chalrman end members of the committee, in concluslon I thank you for your patience
and attention durlng this presentation. I belleve Senate Bill 1205 Is a slgnificant bill which will
greatly assist in furthering Oregon’s policy towards z;learting up its hazardous waste sites and wilt
further be of assistance to business which merely seeks to do the right thing. There are farmers,
gas statlon owners, dry cleaners and owners of propertles which, in the past, were polluted by
business activities which were, at the time, legal. There are also those such as ICN who believe
they were victims of vandalism. All of these concorns face strict liabillty for oleanup, Some of V
them wero fortunate enough to have pre-1986 CGL policies which covered pollution f the relense
was sudden and acoidental, Why should these concerns be encouraged to thumb thelr nose at the
regulators and refuse to cooperate for fear of losing thelr insurance coverage? A DEQ
; edministrative order is Just 8 coereive as 2 lawsult. Insurers shiould not b.e permitted to avold

otherwlse valid claims because the insured seeks to do the right thing,-

We urge the committee to approve Senate Bill 1205 and are available to answer any of

your questions,
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T Tab 1

C CONGRESS/IONAL TESTINONY

cT-102

- T May 1992
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The RAND Congrossional Testi aerles containe the testi of RAND
staff miombers as §6 wae dellverad, RAND is a nonprofit institution that
seeks to imprave public policy through rasearch and analysis, Publications of
RAND do not necessarily roflact the opinlons or policies of the sponsors of
RAND rosearch.

Published 1983 by RAND
1700 Main Btrest, P.O, Box 2138, 8anta Monica, CA 90407-2138
To obtain information about RAND studies or to order dosuments,
call Customer Service, (810) 363-0411, sxtonsion 6686
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PREFACE

This publication is a transcript of written testimony delivered
in May 1992 by Lleyd 8, Dixon to the Subcommittee on .
Investigations and Oversight of the United States House of
Representatives Committes on Public Works and Transportatios,
Although Dx, Dixon's testimony is based on his woxk at ZThe .
Institute foxr Civil Justioa;, it does not necassarily xeflect the
“views of ths Institute or its research zponsors,

Tha author addresseg the following gquestions: At bow many
hazardous—waste sites are various parties involved? EHow much
have they spsnt at these sites? What proportion of their costs
are transaction.qosts? Do transaction costs vary acxzoss sites

and, if so, why?
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o Statement of
‘- Lloyd S, Dixon
on Superfund and Transaction Costs

pafore the
Subcommittes on Investigationa and oversight
committea on Public Works and Transportation
U.S, House of Reprosentatives

Hay 19, 1982

The Institute for Civil Justice
RAND

The views and conclusions are those of the author
and should not ba Interpreted as representing those
of RAND or any sponsors of the research.

This statement is not available for public ralease
untdl it iz deliverad at 1:00 p.m, (EST), Tuesday
HMay 139, 1992
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Statemant of Lloyd §, Dixon' befors the

Subcommittes on Investigations and Oversight
Comuittes on Public Works asnd Transportation
U,5. House of Representatives

May 19, 1992

Mister Chaixman and Members of the Suboommittee, thank you foxr
inviting me to participate in your hearing oo the Superfund program. My
name 15 Lloyd Dixon, and I am an cconomdst at RAND, Ressarch on’

Superfund at RAND has been underway Sinoe 1988, I baass my tugtimny
today oo a recently releassd repoxt sntitled Superfund and Tranyaction
‘Costa; The Bxpariences of Ingurers and Very barge Indugtzrial Pirms,?
which I co-authorsd with Jan Paul Aoton, . 3
Many oritios of Superfund argue thut lts broad liability
provigions shroud the program in litigldusnsss and genarate stmsp
transaction. coats, Trananction cogts are nxpandituzé.s that do not
" contwibute to the understanding or oleanup of & sits, E‘Ley are related
to the apf:ardanmant of costs among perties and are essentismlly '
frioctional in nature, Our research attempts to mesgure these
transaction ccsts, We cannot give you the bottom line on txransaction
cdoste yet, but so far we have learmed a great deal about two important
sets of actors in the Buf P 1 in companies and very
. large industxial firwa. ) ) ' .
Our rescarch addresses the following quastipu: ) .

« How many asites are these parties involved at?

¢« How much have they mpent at these sitea?

» What proportion of their costs axe tracsaction costs?

¢+ Do transagticn ocosts vaxy across sites, ang, i 80, why?

lthe views and conclusions mre those of the author and should not be
interpreted as ropressnting those of RAND or apy mponascrs of the reswarch,

Axcton, O, P, end L. Dixon with D, Drezaer, L, Hill, and &, HoKenaey,
Suparfynd and Trapsaction Costs; The Xxperiences of Insursra and Very Largs
Induetrial Pirme, RAND, R-4132-Icy, 1992, . . B
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our study is based on information’ collected from four insurance
companias and five very large industrial £irms, These firms are
invelved at a substantial nunber of sitaes., Bacause wa are lnterasted in
. the impact of Superfund on ail inactive hazardous wasts sites, not just
those on the NPL, we include in our analysis both NPL and non-NPL sites. A
First, I will present our findlngs for the insurance industry,
Then I will turn to the axparlencas of the very J.n_rgn indust:.rial £irmy,

Findings on the Insuranca Industry

fhe involvement of the insurers in our study at inactive hazardous
waste 8ltes is substantizl and growing:

+  BatWeon 1986 and 1983, pending claims that lnvolve inactive
hazardous waste sites rose from 650 per company to 2,200 per
company .

¢ Over the same perdod, the average numbar of policyholders thaf;
had filed claims grew fxom 200 to 1,000 par company,

. Bacween. 1986 and 1989, insurer spending rose from an annual
avarage of $9 miliion per company to ovar $17 million per
company, :

ro datermine how this meney was spent; We broke insurer outlays
down into two categories:; Indemnity payments and transaction costs,
Indemnity paymex:x‘ta alre mde.to poilcyholders and are genexrally for site
cleanup. Transaction costs, on tha othay hand, finahoa two main
aotivitiest defense of the polioyholder in disputes with tha government
ox other private partles over llabllity, and disputes with policyholders
over whather & claim 18 covarad under thedy insurance policias, Most .of
thaesa policles ware written bafore Superfund liability was evex
envisioned, and coverage issues remsin hotly contested,

We found that:

¢+ Insurer transaction costs are high, averaging 88 peroent of

\ total exﬁe}idituié.‘s through’ 1389,
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Ir the sampled firms are representative of the insurance
industry as a whole, insurexrs spent $410 ‘mll).ion on transaction
Using EPA's estimate that it costs betwesn $25
million and §30 million'to creanup an NPL sits, these
transaction costs would pay for 15 zite cleanups 3 year.
Transaction costs are spilt roughly evenly betwaen coverage
lds.sputee snd defense of policyholders,

There Ls no evidence of 2 substantial difference betwsen the
transaction cost shares for NfL and non-NPL sites.

rransaction cost shares for closed claims were somewhat lower
than for claims that wers still open, &s of 1989,' insurers had
alosed approximataly one-third of the claims that they had t.aver
opaned, ~ And, the transaction cost shars for closed claims was

§3 percent,

What is the significance of these findings? Many gbservexzs of

Supsrrund expected the costs incurred by ipsurers and the shave of
transaction costs in the total to be high., Our analysis confirms this

© expectation, and indicates that these high transaction costs are split
about svanl§ batween costs of defending thelr policyholders and disputes

with polioyholders over what the pollcles cover,

Findings

Now

fox \'!ery Large Induskbrial Floms

T will.turn to the sxperiences of the five very large

industria)l firms who are potentially responsible parties, or BRPs, at
many inactive hazaxdous waste sites., The involvement of these PRSs at

inactive

hazardous waste sites is also substantial and qz_‘owing,_

These f£irms had each been contacted by the goveznment or other
private partiss regarding cleanup at an average of iu sites,
Theif annual outlays neariy tripled between .1984 and 1588,
increasing from $2.6 million to $6,1 million per firm. '

We divided PRP outlays into two categories; site investigation

- and remediation costs and transaction costs. The transaction costs of
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the vary large industrial firms are pradominantly for legal counsel, He

found that!

« Betwsan 1984 and 1589, transaction costs avaragad 21 paxeent of
the total outlays,

+ ‘Transaction ocests vary conslderably across sitaes,

« Tranmaction oost sharas are much lower at single-PRP aitas than
at sites where thare are multiple PRPS, he share for singlo~
PRP sitas averagad 7 parcent while that for multiple~PRP sitas
avaraged 39 parcant,

+  Transactlon cost shires depend strongly on the atage in the
oleanup proceas to whi&h the sita has prograssed. Sitas
further through the process have lower sharas, The transaction
cost shars for sitas wherxe construation was complete averaged
16 percent, '

» Tha difference in transaction-cost shares at NPL and nop~NPL
sites was small and not statistiocaliy significant,

wWhat is the significance of these findings? Flrst, contrary to
what many had expected, transaction cost shares are not uniformly high
for all participants in the Superfund procoéa. Second, in situatlions
such as single~PRP sites whers llability ls claarly defined, firms 'seem
willing to pay and transaction cost shares are low, fThird, transaction
cost share appear to fall as a site moves through the remadial process.
This lllustrates that even sizaable transaction costs can be swamped by
,large romediasl payments and raises an inportant polioy question: when
evaluating the transactfion costs generated by Superfund, what is the
most important measure--the ovarall level of transaction costs or the

percent of transaction costs in total cosks?

Conoluding Commants

Two central questions azise in ovalnating transaction aosts in
Superfund, ¥irst, what are the transaction costs 70 DM’& of the parties
involved in the process? We have found some sizeabla transaction costs,
but the information prasented today illuminates only two parts of the
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picture; and we stil) need to detesrmine what the txansaction costs aze

of small and medium-sized PRPs and of federal, state, and local

. goveramants, Only when this information is a.va.tl#bla will we be able to

: caloulate the total txansaction costs of Supertund'!_-nd determing how
wall the findings raported hers chazacterize the tousl,

Second, and more important, what will transaction coets be when
the dust settles and clezpup i3 complete at all the nation's inactive
nazardous waste Sites? We do not yet Xnow, When the pericd covered by

our analysis ended in 1989, aleanup wa's complate at only 5 percent of

1 KPL sites &nd only one-third of the cl;m roceived by insuxexs had been
closed, Consequently, the experience observed 30 far may not accurately
. represent what will happen in the future, Critical ‘quaxtions that must

be answered include:

+ Will insurance’ covaxage issues be resolved, lowaering the

transaction costs of both insurers and PRES?

Are the sites and clalms addressed so far represantative, for

example in terms of sxpecced- cleanup cost and the number of

PRPS, 0f the many more yet Lo come?

¢ WLll PRPs file moye cost contributlon lawsults against non-
participating PRPs as tha cleanup at a site nears completion?

+ WLll insurers pursue thelr reinsurers as their own J.c_ues

. nounc?

We need to know the answers to these questions before we can
predict what the transaction costs of Superfund will ultimately be,
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HOUSE COMMITTEE ON JUDICIARY - CIVIL LAW

June 21, 1999 Hearing Room 357
1:00 p.m. Tapes 193 - 194
MEMBERS PRESENT: Rep. Shetterty, Chair

Rep, Uherbelau, Vice-Chair

Rep, Willlams, Vice-Chair

Rep. Bacldund

Rep. Edwards

Rep. Lowe

Rep. Walker

Rep, Wells e

Rep. Witt
STAFF PRESENT: Anne Tweedt; Counsel

" Rachel Short, Administratlve Support

MEASURE/ISSUES HEARD:

SB 12054 - Public Hearing and Work Session

Thess minntes aro in complianco with Seualo and House Rules, Only text enclosed in_guotation marks reports a spealeer's exact words,

For contplete contents, plense refer to the tapes,

T TAPER Speaker Comments -
TAPE 193, A .
‘005 Rep. Shetterly Calls meeting to order at 1:10 p.m,
SB 1205A PUBLIC HEARING

SB 1205A. establishes rules fot Interpretation and application of

016 Counsel Tweedt
{nsurance coverage for olaims involving environmental contamination
at Oregon sites, Discusses the ~A10 and —~A12 amendments
(EXHIBITS A & B).

041 | John DiLorenzo ICN Pharmaceuticals, Ine,

Testifies and submits written testimony in support of SB 1205A.
(BEXHIBITS C & D (oversized), Discusses the problems and great
expense incurted when ICN land was found to be contaminated by a
nearby business or vandalism and subsequent cleanup was begun.
Describes how the insurers of ICN’s policles covered contamination,
After the Insutance companies denied coverage for the contamination,
litigation was filed against 15 of the insurers and all claims have been
settled, Disousses defenses that were asserted by the insurance
companies to deny ICN cleanup coverage as well as other cotnpanies in
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023 John Powell
068 ‘ Rep,. Uherbelau
070 ~ Powell

076 Rep. Uherbelan
082 Powell

097 Angela Warren
122 Rep. Uherberlau
130 Warren

142 Ann O’Nelll
260 Rep, Uherberlaun
271 O"Neill
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) Page 2
the area, SB 1205A does not purport to change policy terms or alter
contracts made between insurers and insureds. SB 1205A would apply
when insurance policies are themselves not clear or parties to the
insurance contract lack understanding of the policy. Addresses
arguments previously expressed against SB 1205A., My client
purchased “all risk” policies with the expectations that all hazards
would be covered except for those specified. Dlscusses the -A10
amendments (EXHIBIT A).

CGU North Pacific and State Farm Insurance Co.

Testifies in opposition to SB 12054, Discusses & portion of the ~A12
amendments dealing with attorney fees. It was discovered that Section
5 of the bill is defective so we have agreed to delete section § and allow
the current attorney fees provision to govern and let the court decide
the operation of this sectlon.

"What are you talking about When you say the current provision of
attorney fees? Are you talking about the statutory contract?

Yes, the current statutory scheme for aftorney fees.

Aren't you deleting ORS 742,061 that apply to the statutory attorney
fees in the ~A12 amendments?

That statute would still govern,

American Insurance Association

Testifies in opposition to SB 1205A. Discusses the impact SB 1205A
may have if insurance companies have to defaulf to the courts for an
interpretation of this legislation,

Where does this bill give coverage where coverage doesn t exist?
Discusses what she meant when she referred to expanding the language
that is in an insurance contract,

Fireman’s Fund Insurance Company

Testifies In opposition to SB 1205A and asks the committee to consider
its precedential impact. In its present form, this bill goes further than
any insurance law in any other state in the nation by taking the task of
private contract interpretation away from the courts and placing it with
the legislature, Disousses why contract interpretation belongs in the
courts and should stay in the courts. States that insurance companjes
are writing environmental insurance once again because thers is more

. predictability in the enforcement of environmental laws, and carriers

realize their business customers need this kind of insurance,

When you talk about absplute pollution exclusion, are you saying
pollution would not be covered even if it was sudden: and aceidental?
Discusses the Sudden and Acoldental Pollution Exclusion rule written
into most insurance policies prior to 1985, In 1985 the Absolute
Pollution Bxclusion was added to policies so that carriers could
continus to write commercial liability insurance.

These minutes ave in compliance with Senate and House Rules, Only text enclosed {n guotatlon marks reports a speaker’s exact words,

For complete cunteu(s, please refer to the tapes,
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310 * Chair Shetterly Would you prefer that the courts construe insurance contraots rather
than the legislature?

312 O'Neill Yes.

313 Chair Shettetly But the insurance industry is so heavily regulated by statute and
administrative rule, why should the legislature refrain now?

318 O'Neill We do not want to take the interpretation of contracts out of the courts,
This legislation actually legislates the interpretation of dontract
wording, Catriers are wotried that they won’t be able to write contracts
and have them interpreted in the courts because legislative
interpretation ls much more far-reaching,

348 - Rep, Lowe Did you have any input into the ~A10 and —A12 amendments to

. o . SB 1205A7
353. , O'Neili » No.. Disoysses her'gohcgams with lines 32 and 33 on page 2 of the bill,
. R This particular part of our contracts protects us against collusion,
- 384 “Rep. Lowe Did you have any input into the —~A10 and —A 12 amendments to
) SB 1205A%7

387 Warren Yes, In a limited fashion.,

403 Rep, Lowe Do you agtes that it is the province of the legislature to set public
policy regarding encouraging people to mitigate environmental
damages by cooperating with the Department of Environmental Quality
(DEQ)?

410 O'Neill Yes. : .

413 Chair Shetterly Discusses the issue of “voluntary payment” as described in Section 4
(2) (c) ot page 2 of SB 12054,

TAPE 193, B .

006 O’ Neill T would ask that in a voluntary payment situation, the carrier be
adequately notified and that the claim be tendered to the carrler hefare
the insured inours costs,

018 Rep. Uherberlan Did you volcs thess concerns about notice to the insurer when this bill
was on the Senate side?

031 Warren ‘We were not personally involved in the negotiations on SB 1205A,

041 Steve Telfer Allignce of Amer{can Insurers
Testifies and submits wiltten testimony in opposition to SB 1205A
(EXHIBIT E). States he is In support of the ~A 12 amendments,

071 Rep. Lowe If this bill included the —A 12 amendments, would you be in support of
SB 1205A7

075 Telfer No.

085 Tim Bernasek Oregon Farm Bureau
Testifies in support of SB 1205A stating that this legislation helps
farmers and business ownets work with state and federal agencles to
cleanup contamination on their property in a cooperative manner,

134 Terry Witt Executive Director, Oregonians for Food and Shelter

Testifies and submits written testimony in'support of SB 1205A
BEXEIBIT F).

These nilnuntes aro jn compilance with Senate and Hause Rules, Ouly text enclosed in quotatlon marks reports a speaker's exaet words.

Tor complete contents, pleass refer to tle tapes,
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185 Chair Shetterly Introduces a letter from Paul S. Brown, American International Group,
‘ Inc, in opposition to SB 1205A (EXHIBIT G). -
192 DiLorenzo . Replies to previous testimony regarding: 1) the relevance of general

CGL premiums not having had an increase in the last five years in the
-state of Washington; 2) that SB 1205A wouldn’t apply if the language
in insurance contracts is precise with regards to exclusions; and 3) the
provision on voluntary payments,

What is the present status of the ICN casc? Will this legislation, if

286 Rep. Lowe
: passed, affect your case?
287. - . DiLorenzo The case been settled and dxsxmssed officially as to all defendants
: except Traveler’s Insurance and we are currently in negotxahons with
. . . them,
. 293 Rep.Lowe - " So the ICN case, is moot and w111 not be affested by this legislation?
: 295 DiLorenzo Yes, but if we have further 11t1gat10n against the excess carriers, this
, . _ legl slation would affect those cases,
302 Rep. Lowe Have we heard testimony from any of your excess carriers today?
303 Dilorenzo We named the excess carriers in the original lawsuit, but were told that

we could not name them until we had exhausted the primary layer of
coverage. The Judge in the case gave the excess carriers the choice of
staying in the lawsuit and monitoririg it or being dismissed from the
case, They chose to be dismissed,
317 . Chair Shetterly . Clarifies that the provision in the bill for coverage of payments made
: pursuant to a written voluntary agresment, consent decree or consent
order doesn’t abrogate the obligation & policy holder may have to
provide notice to the insurance company of any pending sett]ement or
_ claim,
331 Rep, Witt Section 4 (2) (a) on page 2 of SB 1205A states that Oregon law shall
' apply in all cases where the contaminated property is located within the
State of Oregon, ‘What if the lawsuit is being bronght in a different
state, but the property is located in Oregon? Would Oregon law still be
applied to the laws of a different state?

338 DiLorenzo Discusses that it would depend upon the other states” conflict
' . provisions.
350 Rep, Witt Section 4 (3) on page 2 of SB 1205A states that the previously

mentioned rules shall not apply if the application of the rule results in

an interpretation contrary to the intent of the parties to the general
-liability insurance policy. Do you think one of the parties could assert

that, at the time they entered into an agreement, any one of sections (a), .

(b) or (¢), though not expressly defined in the contract, was clearly the

intent of the parties?

364 DiLorenzo , 1 am sure insurers would make that argument, That is why this
provision is dssigned to encourage an insurance company to clearly
specify what is covered in a contract,

386 " Rep Wit If an insurance policy clearly says that there must be a lawsuit for
coveraze 4 rovided, are you Saymg that Section 4 (3) on page 2 of

YOIRge to be Geg,

SB 1205A would not apply, even though that was the parties’ inent?

* These minutes are in compilance witk Senate and House Rules, Only fext enclosed {n quatation marks reporis a speaker’s exact words,
Tor complete contants, pleaso refor to the fapes,
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395 DiLorenzo No. In order to discern the intent of the parties, the court will first look

at the contract, If the contract is specific, then clear language in the
contract will prevall, The ptoblem here has to do with “what does suit
mean” and many courts have varied and said that agenoy action by the
. DEQ or BPA is tanfamount to a suit?
426 Rep, Witt On line 22 of page 2, you have “requests” being equivalent to & lawsuit,
If the EPA or DEQ “requests” that certaln action be taken, will that be
interpreted as tantamount to a lawsuit?

434 DiLotenzo If that “request” is in writing,

TAPE 194, B

002 Rep, Witt . Couldn’t there be a “request” made by the DEQ or EPA where there is
no intent to take enfotoement action if the “request” is not complied

. . . with? - . C

005 DiLorenzo I have never encountered an agenoy “request”'that work be.done and
then not follow that up with threats of enforcement action if the work is
not done.

009 Chair Shetterly Refors back to the Issue of “notice” under the policy stating that the

insurance company will have something to say if a company has
recelved a complaint from the DEQ or EPA.

015 DiLorenzo The moment thet a policyholder receives such a written request, the
‘ policybolder should immediately send that notification to the insurer.

018 Rep, Witt If this bill passes, will it inorease recovery on insurance claims for these
types of actions? ‘

019 DiLorenzo Yes, It will prevent insurance companies from avoiding otherwise
valid ofaims,

025 Rep, Witt Who will fund those additlonal costs?

026 DiL.orenzo Insurers stated that the price of CGL policies is bound to go up to cover

these costs, Discusses that the re-Insurers of insurance companies may
be the ultimate ones to absorb, the cost,

043 Tom Gordon Portland Attorney
Clatifiés an Issue on reasonable pre-tender costs since he was a party to
the negotiations on SB 1205A. It Is our intent that the defense of pre-
tender Is still avallable to carriers, That means that all costs spent

- before it gets tendered by notice to the carrier, can be resisted by the

insurance companies. -

053 Chair Shetterly Mr. DiLorenzo agrees with you, -

064 Rep. Lowe Do you think SB 1205A. addresses the public polioy area of protecting

. companies that go ahead and work with DEQ on cleanup?

070 Gordon It just means that the insured needs to immediately notify their
insurance carter as soon as a cleanup request has besn made by DEQ.

086 Chair Shetterly Closes the public hearing on SB 1205A,

Thess minutes are in compllance with Senate and Hovise Rules. Only text enclosed in quotation marks reports a speaker’s exact words,
For complete contonts, please refor ta the tapes. '
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SB 1205A WORX SESSION
087 * Rep, Williams MOTION: Moves to ADOPT SB 1205A-10 amendments dated
' 06/21/99,
YOTE: 7-0-2
EXCUSED: 2 - Edwards, Uherbelau
" Chair Shetterly Hearing no ij ef_:__tion? declares the motion CARRIED,
091 Rep, Williams MOTION: Moves to ADOPT SB 1205A—12 amendments dated
' 06/21/99.
VOTE: 702 - :
EXCUSED: 2 - Edwards, Uherbelau -
) Chatr Sheiterly - Hearingné obj ecﬁeu, declarss the motion CARRIED; . .- «
094 Rep, Williams MOTION: N’oves SB 1205A to the floor with 2 DO PASS A°
ANMENDID recommendaﬁcn.
YOTE: 6-1-2 )
AYE: 6 - Backlund, Lowe, Walker, Wel]s, Wiliiams,
Shetterly
- NAY: 1- Wltt .
EXCUSED; 2 - Edwards, Uherbelau
Chair Shetterly The motion CARRIES,
REP, WILLIAMS will lead discussion on the floox,
. 104 Chair Shetterly Closes the work session on SB 1205A.
. 104 Chair Shetterly Adjourns meeting at 2:40 p.m,
. Transcribed By, | Reviewed By,
Patsy Wood, . : Sarah Watson,
Administrative Support : Office Manager
EXHIBIT SUMMARY
A-SB 1205A, -A10 amendments (L.C 2971), dated 6/21/99, submitted by John DxLozenzo,

1pg
R - SB 12054, ~A12 amendments \-C 2971), dated 6/21/99 submitted by staff, 1 Dg

C- 8B 1205A written testimony submitted by John DiLorenzo, ICN Pharmaceuticals, Inc.
dated 6/21/99, 12 pgs.
D - SB 1205A, written testimony submitted by Johm DiLorenzo MICN

Pharmaceuticals, Inc.,, dated 6/21/99, 74 pgs. .
] 3 3 J32:]
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