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Thank you for the opportunity to present testimony on House Bill 2257, a Department bill that
would grant the Department authority to change the name and contact information, upon request
on a water right certificate.
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_ Background

Today, there are no statutory provisions that allow the name and contact information on a water
right certificate to be changed, even if the holder of the certificate has passed away or sold off
interests. Please see attached example certificates and advice from the Department of Justice on
this matter.

There are about 85,000 water rights in Oregon today; about 71,000 of them are certificated.
The state needs the ability to respond to customers who are asking to modify the contact
information on these certificates, especially in light of recent court cases, favoring the name
written on a water right certificate over other factors.

Such a change would facilitate other process efficiencies, such as communicating with water
right holders, mapping water rights, and updating the water rights database.

This would be a voluntary program.

Development of the Bill

Water right holders have expressed interest in making use of such a program, and see the value
in reconciling the name on their water certificates with the names of their current businesses or
family members. Stakeholders of the Department have indicated that changing a certificate

- should be voluntary, at the customer’s request.

The bill contains provisions to limit the changes on a water right certificate only to a change in
name or address, and the issue date of the new certificate as amended. The priority date of the
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water right itself may not be amended. Likewise, the bill does not authorize amendments to the
terms, contents, or elements of the water right.

The bill would allow Water Resources Commission to adopt rules for carrying out these
provisions, including rules related to the submission and processing of water right certificate
amendment requests and for the charging of fees.

The Department proposes an amendment to clarify that an affidavit will be required, certifying
that the water right has not been conveyed or withheld.

Further, irrigation districts, water districts, and municipal water providers have requested an
amendment, clarifying that patrons and residents of their service territories are not eligible to
change the name on district certificates to individual names.

Conclusion

This bill comports with Oregon’s Integrated Water Resources Strategy Recommended Action
#2.D: “Update water right records with contact information.”

This bill has a fiscal impact, reflected in the Department’s budget package #207, which would
authorize the receipt of fees to cover the cost of administering the program.
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STATE OF OREGON )

COUNTY OF LANE

9 o CERTIFICATE OF WATER RIGHT

This s to Certify, v mozerr w. sTasms

' of 2087 QOrchard Heights Rd, W, Salem , State of Gregon, 97304 , has made
proof to-the satisfaction of the Water Resources Director, of right to the use of the waters of

en vanamed slough .

o tributary of Willamette River for the purpose of
irrligation of 8.0 acres :

under Permit No. 3251% and that said right to the use of said waters has been perfected in
aceordance with the laws of Oregon; that the priotity of the right hereby confirmed dates fram
April 12, 1967

that the amount of water to which such +ight is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually beneficiclly used for said purposes. and shall not exceed
0.10 cubic foot per second

or its equivalent in case of rotation, measured at the point of diversion from the stream.
The point of diversion is located in the NEk SEk, as projected within Magness DLC 30,
Section 6, T, 18 S., R. 2 W,, W M., 470 feet Forth and 750 feer Eest from the
SE Corner, Harper DIC 64, .

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited togna-aightieth of one cubic foot per second
per acre, oxr 1ts equivelent for each acre irrigmted and gshall be further limited to
a diverslon of mot to exceed 2k acre fest per acre for each acre irrigsted during
the irrigaticr zeason of each year;

and shell
conform to such reasonable rotation system ds may be ordered by the proper state officer.
' A description of the place of use under the right hereby confirmed, and to which such right
iy is appurtenant, is as follows:
) f 1.0 acre Wk SWk
. ! 0.7 acre SWy SWi
Both projected within Magness DLC 50
i - Section 5

. 3.7 acres WEY SEL
K 2.5 acres SEk SER
Both projected within Magness DLC 50
. Section &
N T, 18 5., R, 2 W,, V. N,

The right to the use of the water for the purposes aforesqid is restricted to the lands or place
of use herein described, ..1 14 subject Lo the suisting miniwam flow policies

€einbiizhed by the Weier Policy Review Board.
WITNESS the signature of the Water Resources Director, affized

this date.  3u1y 126, 1976
~ SRR e SRSy ter Resources Director
Recorded in Stote Record of Water Right Certificates, Volume 15 - bage pnaes

S






STATE OF OREGON -
WATER DIVISION NO. ‘__r.  COUNTY OF OROCK,

CERTEFV!CATE OF WATER RIGHT

(Fnr Richts wiich huve been cunBrmed. b:r the Cunrtéﬂ

Uhtﬁ is tn Chz’ﬁtfg That -" o chn

of * Pripeville - State of .- : N Oregon : has a nfrl.rt to tbe use of -

the waters of WeEsy Ureek, & tnbut ar;f of Lrookeu .nver,

. for the purpose of the irrigati on’of .five acres of-land, and domestic ahd stvak.nae,

a.nd tiJat sazd ,q‘bt has been conﬁrmed b_v decree of the” Czrcmt Coun‘: of L‘!ze State of

’ Oregon for Croo;c e S Countr,’ .:md the smd decree entered ‘af recom‘ at Sa]em,
. ONTATE CATER BOARD

n tbe Ordﬁr Record of fhe w of. tlze .State of (')renfon. uJ f”qume 1, at

449, .

. pﬂp;e tbét tbe pr:onty of ﬂ:e nm’:t bereby c.anﬁn:ned d’ntes fmm the - yea.r 1905,

-.tfmt the amount of nfater to Wh:cb such r.rrrht :s ent:tled and Jnereb_)r conﬁrmec] i'ur ﬂm" o
.‘purpoqes aforesazd is; IJm:ted to an amount actaaﬂy beneﬁcx,al.’r used for said pur—:r‘._‘.'
‘ :powa ’ and quu not qxceed a reﬂsanble ammmt for domestic. snd stoek use’, and” ) ‘
7/100 -curic foot per second ‘for i*rlgation, the. total cuantitv ‘belng hmlted to N
fom- ac*-e Teat per ac e uurmg each year. . The uce hﬁremder shall vcnforrn to -

any reasonable rotsticn systen ordered by the. nr0pcr state officer. :
T .HI descnpt.ron of the fands Jrrzrrmfed under such r:rrbt and to- anc!J tbe n'ﬂter P

hereb_r conﬁrz.t.ed is appurtenant or if for other purposes, the place n’bere such n*ate-r

xs put to beneﬁmal use, is us .fo.'Ion's : :

acres .in the SW: of TWh; 2. aores in ‘the . ‘\“'J’" oi‘ S'?—l br.ct: on Thnrt three

(351 Townshlp "hwrtnen (13) Soutn Hange Siyteen {16 Eas\ of. Wi"ls:nette ?Iemd*:n,
in broc}: Gounty, Oregon._ ) R .

The rmlzt to H.-e fse o{ the nfater uforec:md }zez'ebv con!‘n:r:e(] is- restncted to ﬂ'JE‘:; :

#lands or p]ﬂce of use herem descnbed : )
- : Smt .
II'IZINBSS the seal aqr] smnufure of theM‘

“MWuter Bourd - )
cﬁ“ aﬁ‘:‘.\ed tius S -}.st . v duy

of Sep»erﬁber Lo 18 14
STATEWATER BOARD i

(SELL OF SUATE WATER BOARD) - . By - JOEN H. LEWIS .
i - o e . ST - Sears Epgivees, President
Attt
. . ., F. UERS

Sveretasy

Recorded in State Record of Water Rieht Certificates, Volume I, page 566,
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GENERAL COUNSEL DIVISION

February 7, 2013

Brenda Ortigoza Bateman, Ph.D.
Senior Policy Coordinator
Water Resources Department
725 Summer St,, NE

Salem, OR 97301-1271

Re:  Authority of the Water Resources Department to Issue Amended Certificates
DOJ File No: 690101 GN0427-12

Dear Dr. Bateman:

You have asked whether there currently exist any provisions in statute authorizing the
Water Resources Commission or the Water Resources Department (“Department”) to issue new
water right certificates that change the certificate only to identify the current owner of the
certificate. We have found only one statutory provision allowing the certificate to be reissued to
change the designation of the holder. The Department is authorized to cancel certificates and
reissue them in the name of a new holder when it has received notice of a merger or
consolidation of municipal water supply entities or the formation of a water authority under
ORS chapter 450. ORS 540.530(3). That express statutory authorization is limited to mergers of
municipal water supply entities or new water authorities and is therefore not generally
applicable.

In Oregon, water rights are personal usufructory rights that are appurtenant to land but
not tied to the ownership of land. Wilber v. Wheeler, 273 Or 855, 862, 543 P2d 1052 (1975); Ft.
Vannoy Irrigation District v. Water Resources Commission, 345 Or 56, 92, 188 P3d 277 (2008).
Water rights may be acquired through appropriation, may be acquired in any way that personal
property may be acquired, and may be acquired through the sale of land upon which appurtenant
water rights remain absent an express reservation of the right from the sale. /d., Vaughan v. Kolb,
130 Or 5006, 511- 12, 280 P 518 (1929)(after water has been appropriated and diverted from a
natural stream into artificial works, it becomes personal property); ORS chapters 537 and 539;
ORS 537.330; ORS 540.510; Teel Irrigation District v. Water Resources Department, 323 Or
663, 668, 919 P2d 1172 (1996).

However, even though the ownership interest in a water right may be transferred to a new
holder, there is no authority for the Department to issue a new certificate that reflects the new
holder’s name. In fact, with the possible exception of clerical errors, the Oregon Supreme Court
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has held that there exists no statutory or common law authority for the Department to issue a new
certificate even where a certificate reflects an incorrect description of the water right. Wilber v.
Wheeler, 273 Or 855, 865, 543 P2d 1052 (1975).

In conclusion, current Oregon statutes do not expressly authorize the Department to reissue
a water right certificate in order to change the name of the person or entity that holds the legal title
to the certificate by merit of acquiring the water right by some means.

Sincerely, —
/,)dfa_ﬁwé—f /éi/

Renee Moulun
Assistant Attorney General
Natural Resources Section
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