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Protecting Central Oregon’s natural environment
and working for sustainable communities.

April 10,2013
HB 3087: Support

Dear Chair Barker and Members of the House Judiciary Committee:

My name is Paul Dewey and I am testifying today on behalf of Central Oregon LandWatch
as its Executive Director and attorney. LandWatch was organized in the mid-1980s and has
operated for over 25 years in Central Oregon working to protect neighborhoods and
encourage conservation of both private and public lands. Our mission is to achieve a
balanced and integrated approach to land use planning in Central Oregon that will safeguard
our natural resources and environment and foster socially and economically thriving
communities.

Thank you for this opportunity to comment on HB 3087 which we fully support.

There has been a growing problem over the past several years of a few counties and cities
making appeal fees to county commissions and city councils so high that the public cannot
afford to engage in the process. Permit me to give you a few examples.

A few years ago a large destination resort was proposed for northern Klamath County.
Consisting of thousands of acres and proposing thousands of homes, it was the equivalent of
a small city. Arguably, it would be the most impactful development in the history of the
county. Yet the public could not get the elected county officials to review the decision
because they could not afford the appeal fee which was over $10,000. No one from the
public could afford that fee. Accordingly, the approval of the resort by the unelected
planning commission was not appealed to or reviewed by the Klamath County Board of
Commissioners.

Note that a handful of counties, including Deschutes, Jefferson, Crook and Klamath, use a
formula of a base appeal fee plus 20% of whatever the original land use application cost.
Deschutes County, for example, has a base appeal fee of $2,615. Every appeal costs at least
that much to appeal to the Board of Commissioners. Where the fee for a destination resort is
$13,235, 20% of that amount is $2,647 for a total appeal fee of $5,262. See Exhibit A, an
excerpt of the 2013 Deschutes County Proposed Fee Schedule showing current fees. Note
that Klamath County does place a maximum limit on appeal fees at $11,850.

Even for a smaller land use application, such as a simple partition, the base appeal fee is the
same. Recently, Central Oregon LandWatch had to pay a $3,457 appeal fee to challenge a



partition of land for which the original fee was only $2,585. Attached as Exhibit B is an
email showing the County’s calculation of the appeal fee, the staff report on the appeal and
the County Commission’s decision not to hear the appeal. In that instance where the County
Commission chose not to hear the appeal, the County returned 75% of the fee and kept 25%.

Coming up with $3,500 was not easy for LandWatch, but the issue was important. What was
being proposed was a partition of forest land for residential development outside of the West
Bend Fuel Break. This was the equivalent of proposing development on the ocean side of a
levy in New Orleans. The proposal involved substantial fire risk for whoever would inhabit
the area as well as for fire and other emergency personnel who would be responsible for
fighting fires and evacuating people from the area. This forest area is at a high risk of
catastrophic wildfire and all resources are necessary for protecting the forest. The location of
residences in this area would have been completely irresponsible. On appeal to the Land Use
Board of Appeals, Central Oregon LandWatch prevailed on virtually every appeal issue. The
case was remanded back to the County where the Hearings Officer then ruled against the
application. The FDIC then took over the applicant which was the Bank of Whitman and the
case went away.

In another case involving a Declaratory Ruling, where the application fee was $1,230, the
appeal fee was $2,736, over twice the application fee. In that instance, the Board of
Commissioners again ended up not hearing the appeal, returned $2,052 of the appeal fee and
kept nearly $700. It is difficult to imagine how the Staff or the Commissioners could have
spent even an hour considering the appeal.

The counties claim that such high appeal fees are justified by their high costs associated with
appeals. Yet there are no out-of-pocket expenses with the appeal to the local governing body
and the Staff has already become familiar with the application and the issues by that point.
They have already fully assessed the application and evidence and there has already been a
hearings officer’s or planning commission’s decision assessing the appeal issues. All that
happens on appeal to the governing body is a hearing in front of the governing body, usually
a brief staff report and then deliberations by the governing body. Findings and a decision are
then usually drafted by the applicant’s attorney. I have seen appeals involving destination
resorts where the staff was almost completely passive. The applicant’s attorney did virtually
everything. Even with county legal counsel review, the county’s time expense is limited.

The counties and cities claim that this new law will impose a new fiscal obligation on them
that they cannot afford. We dispute their estimate of the financial obligation, but in any
event the city or county can totally avoid the cost by simply not deciding to hear the appeal.
The City of Bend, for example, has a policy of not hearing appeals from a hearings officer or
its planning commission unless it is a special case involving important public policy issues.
Once the governing body decides not to hear an appeal, the lower body’s decision stands
unless it is appealed to LUBA.

Central Oregon LandWatch

50 SW Bond St,, Ste. 4, Bend, OR 97702
Phone {541} 647-2830 Fax {541) 383-3470



Thank you again for this opportunity to testify today. We respectfully request your support
for this very necessary measure.

PAUL DEWEY,

Executive Director
Central Oregon LandWatch

Central Oregon LandWatch

50 SW Bond Gt,, Ste. 4, Bend, OR 97702
Phone (541} 647-2830 Fax (541) 383-3470
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Paul Dewey

From: William Groves <William_Groves@co.deschutes.or.us>
Sent: Tuesday, August 24, 2010 4:44 PM

To: Pauf Dewey

Subject: Whitman appeal fee

2,940+20% orignal fee {$2,585)
Total 53,457

Will Groves

Senior Planner

Deschutes County Community Development Department ASFPM Certified Floodplain Manager ph# (541) 388-6518 fax#
{541} 385-1764

Web: www.co.deschutes.or.us/cdd

T ¢ 1
1 coL £x 9,0 !
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Community Development Department

Planning Division Building Safety Division Envirenmental Health Division

117 NW Lafayette Avenue Bend QOregon 97701-1925
(541)388-6575 FAX (541)385-1764
hitp: //www.co.deschutes.or.us/cdd/

September 7, 2010

To: Deschutes Board of County Commissioners
From: Wili Groves, Senior Planner
Subject: Board consideration to hear or not hear an appeal of a Hearings Officer

decision approving of a minor partition {o divide a 1,306-acre parcel in the
F-1 Zone west of Bend into three parcels. (File numbers: MP-10-3, MA-
10-4, and A-10-4)

BACKGROUND

Bank of Whitman requested approval of a minor partition to divide a 1,306-acre parcel in
the Forest Use (F-1) Zone west of Bend into three parcels. The Hearings Officer
approved this application on August 20, 2010. Central Oregon Landwatch filed a timely
appeal requesting de novo review on August 31, 2010. The Board needs to decide

whether or not to hear this appeal.
The Central Oregon Landwatch appeal addresses the following issues:

Access: The proposed parcel configuration includes 'flag’ lots with ‘flagpoles’ up to a
mile in length to meet the DCC 17.36.180(A) frontage requirements. The applicant has
not proposed to take actual access from these 'flagpoles’ and would instead use other
travel surfaces in the area. Central Oregon Landwatch argues that the frontage and
access standards of 17.36.180(A), 17.22.020(A)3), and 17.36.260 together require
actual, safe access can be taken from a public road. Central Oregon Landwatch also
argues that 17.36.260 requires thal two points of access be required for resident
evacuation and that access roads be improved to county required widths.

Suitability: DCC 17.22.020(A)}5) reguires that, “Each parcel is suited for the use
intended or offered, considering the size of the parcels, natural hazards, topography and
access.” Central Oregon Landwatch argues that residences are one of the offered uses
and that the applicant has not demonstrated that the proposed parcels are suitable for
residential use, given the fire hazards in the area.

The 150-day period expires on September 30, 2010. it appears that, at this pmnt the
Board's calendar would allow sufficient time to hear this matter.

QO Ex B, p2

LUBA No. 2010-085

Quality Services Performed with Pride
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STAFF DISCUSSION

The Hearings Officer's decision and the appeal both make reference to the Thomas
partition (MP-02-12) affecting property northeast of the subject property (Tax Lots 4300,
4303 and 4304 on Assessor's Map 17-11). The Hearing Officer's and Board’s decisions
in this previous matter are attached for your reference.

The Board may decline to hear this appeal or agree to hear this appeal.. If the Board
agrees to hear this appeal, it may hear the matter de novo, or limit the scope of the
hearing to the issues on appeal. Staff recommends that, if the Board accepts the
appeal, that the Board hear the entire matter de novo, as requested by the appeliant.
Limiting testimony to specific issues may significantly camplicate the hearing.

SCHEDULE

This matter is scheduled for the Board's afternoon meeting on September 8, 2010.
Flease contact me with any questions.

LUBA No. 2010085
0012



REVIEWED

LEGAL COUNSEL

For Recording Stamp Only

BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

An Order Accepting Review of Hearings Officer’s
Decision in File no. A-10-4 {MP-10-3 and MA-10-4) * ORDER NO. 2016-052

WHEREAS, Applicants, the Bank of Whitman, requested a minor partition to divide a 1,306-acre parcel
in the F-1 Zone west of Bend into three parcels, which was approved by the Hearings Officer’s in application

numbers MP-10-3 and MA-10-4 on August 20, 2010; and

WHEREAS, Appellant, Central Oregon Landwatch, appealed the Hearings Officer’s decision in
application number A-10-4 on August 31, 2010; and

WHEREAS, Section 22.32.027 of the Deschutes County ‘Code allows the Board of County
Commissioners {Board) discretion on whether to hear appeals of Hearings Officer’s decisions; and

WHEREAS, the Board has given due consideration as to whether to review this application on appeal;
now, therefore,

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY
ORDERS as follows: '

Section 1. That the Board will not hear on appeal application no. A-10-4 (MP-10-3 and MA-10-4).
Section 2. The appellants shall be granted a refund of some of the appeal fees, according to County
Procedures.

Dated this of , 2010 BOARD OF COUNTY COMMISSIONERS-
OF DESCHUTES COUNTY, OREGON

DENNIS R. LUKE, Chair

ALAN UNGER, Vice Chair
ATTEST:

Recording Secretary TAMMY BANEY, Commissioner

Cat £k B
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