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For nearly a decade, battle has been waged wthikihalls of Salem on the issue of Columbia
River water. Since 2007 bills have been introduoettly to circumvent existing state and
federal protections for water in the Columbia Rimecessary for imperiled Columbia River
Salmon and Steelhead.

Federal fisheries managers have set minimum rigersfneeded by fish (“target flows") that
federal agencies, together with state agenciesama irrigation districts are working to meet.
To address recognized dry season flow problemisamiver and help recover fish listed as
endangered under the federal Endangered Specie®ssgon adopted rules that limit new
water withdrawals to, among other things, ensuréurtber diminishment of critical seasonal
flows in the Columbia system (OAR 690-33, "SensitBtock" rules). The Sensitive Stock rules
set seasonal limits on new water appropriationgh@Wwawals allowed October 1 through April
14).

Despite failed attempts in the 2007 (SB 483/SB BB03525), 2009 (HB 2406), 2010 (SB 1012)
and 2011 (HB 3509, SB 190) sessions to undermiggetand other Columbia River protections,
2012 brought another bill (HB 4101) that tried i@emvent state fishery protection laws/rules.
This bill also failed.

In an effort to stave off yet another legislatiatle on the issue of Columbia River flows in
2013, Governor Kitzhaber forged a new path forwhhader the Oregon Solutions process,
Governor Kitzhaber convened a diverse group ofetaklers---including key irrigation interests
of the Umatilla Basin---to develop a path forwandind water for Umatilla farmers, but only in
a way that would do no harm to flows needed by nirgxekfish.

After eight months of meetings, this group of eagit stakeholders—representing Umatilla
farmers, state and federal agencies, the ConfegkTaibes of the Umatilla Indian Reservation
and conservation groups—came to agreement. lrukgpof 2013, Governor Kitzhaber and all
the stakeholder groups signed the Columbia Rivesdilia Solutions Taskforce Declaration of
Cooperation, known as the CRUST. WaterWatch igraasory of the CRUST.

Relevant to SB 846, ten components of the CRUSEsgpecially noteworthy:

1. CRUST members agreed that all water developmeifggisoadhere to a basic governing
principle that the water development project wdulot negatively affect streamflows
needed for fish species.” CRUST, page 1.

2. CRUST members agreed that “[t]he group is not renending changes to existing fish
protection laws”. CRUST, page 4.



3. The CRUST group agreed to a package that wouldtresboth economic and
environmental benefit, including aquifer restorafitributary streamflow enhancement,
and/or mainstem flow enhancement.” CRUST, page 2

4. The CRUST group agreed that consensus optionségbkapport, rather than impede,
other water related planning efforts including Thiéoal Water Rights Settlement
discussions, the Integrated Water Resources SyratedjColumbia River Salmon and
Steelhead Recovery plans. CRUST, page 2.

5. CRUST members agreed that all storage projectspaefically limited to “winter”
water withdrawals. CRUST, page 4.

6. The CRUST recommends investigation into certainedhsiorage projects, and
explicitly rejects select storage proposals orutahies to the Umatilla River. CRUST,
page, 5-7, 13.

7. The CRUST directs members to develop projectsatet a) technically feasible, b)
economically feasible, c) legally feasible and dlitically feasibility. CRUST, page 2.
Screening of agreed upon projects utilized thesarpeters, plus an evaluation of
“ecological impacts”. CRUST, page 4.

8. CRUST members agreed that governance going forwaudd adhere to the following
structure: “The Governor’s Natural Resource Offigk convene a work group over the
interim to detail the appropriate structure andrglets of a statewide OWRD [Oregon
Water Resources Department] program of new wabeage, conservation, utilization
and instream flow protections and augmentationRUST, page 14.

9. CRUST members agreed to forgo developing or suimgplegislation that would
promote spring and summer water withdrawals, ordrilie project options for which
there was not consensus. CRUST, page 12-13.

10. Aside from legislative approval for budget requesiund CRUST options, the CRUST
did not recommend any legislative changes. Aliaje and conservation options
identified in the CRUST can be implemented underesu law without legislation (see
“next steps” under each recommended option, CRUSE®5-12).

WaterWatch of Oregon opposes SB 846SB 846 is inconsistent with the CRUST and
undermines many of its key provisions. In the é#,846 is yet another attempt to undermine
the laws and policies that protect Columbia Riveln.f

1. SB 846 is at odds with the fish protection meases of the CRUST and Oregon’s

Sensitive Stock Rules.As noted, the CRUST dictates that water developmmjects must not
negatively impact instream flows needed for fish@gs. This principle was negotiated early in
the process by a subgroup that included WaterWaltlke. entire CRUST membership voted on
this language, and all agreed that this was a iptenthat the CRUST would adhere to.

Moreover, in the final signed document CRUST memla¢so agreed not to seek changes to fish
protection laws. The CRUST maintains the protestiohthe Sensitive Stock Rules (OAR 690



Division 33), requirements that water be availadeording to the WRD statutes and rules, and
adherence to Basin Plan classifications and/oucéss

SB 846 is at direct odds with the fish protectiopasures of the CRUST and the state’s Sensitive
Stock Rules. Section 1 of SB 846 requires deveéopraf a storage program that will

“maximize” agricultural development while only “csidering” the instream flow needs of fish.

SB 846, Page 1, Lines 14 and 16. These legal stdadre not equal. Merely “considering” the
instream flow needs of fish greatly dilutes exigtiaws and the CRUST agreements that storage
projects not negatively impact flows needed fan 8&d must adhere to existing fish protection
provisions, including the Sensitive Stock Rulefsitations on months of live flow diversion.
These are very different legal standards.

Along the same lines, Section 3 directs a workgrimugevelop “amount targets” for use of
Columbia River and Snake River waters to develajralgure while only giving “due
consideration” to environmental impacts. SB 84eP2, Line 25. “Due consideration” is not a
meaningful legal standard. “Due consideration” isclnweaker than existing state fishery
protection laws or the CRUST agreement that anyeased utilization of Columbia River water
must be done “without negatively impacting streaw8 needed for fish species.”

2. SB 846 creates a means to undermine existingHiprotection laws:As noted, the CRUST
members agreed not to seek changes to fish prantdetivs.

SB 846 creates a means to undermine existing fleqtion laws. In addition to the points
made previously, Section 3 of SB 846 calls for akgooup to be convened to provide the
legislature with recommendations regarding “legdharity” needed for implementation of
projects (not limited to CRUST projects). SB 848 2, line 21-22. This workgroup is
narrowly limited to looking at solutions that exdtavater for economic development. SB 846
Page 2, line 13. Of importance, is the fact thatworkgroup is tasked with specifying “amount
targets for use of Columbia River and Snake Rivatevs” to develop agriculture while only
giving “due consideration to environmental impactSB 846 Page 2, lines 25-27. The
workgroup recommendations move forward on a mgjordther than the full consensus
required by CRUST. SB 846 Page 2, lines 33-3btéNiver interests are general in the
minority).

In a nutshell, SB 846 sets up a workgroup thatrected to develop recommendations to change
existing law so as to be able to implement thosgepts that extract water for economic
development, with only “due consideration” giveretovironmental impacts.

All these provisions, combined with the SB 846'=ediive that the Program “maximize”
agricultural development with only “due considesatito flows needed by fish, sets up legal
mandate to build a program that will maximize agitieral development, even if it requires
changes to existing fishery protection laws that@RUST agreement sought to protect. SB
846 is this session’s addition to a long line afafed bills that have attempted to undermine state
fishery laws but have failed for good reasons. 2(8B 483/SB 610/HB 3525), 2009 (HB

2406), 2010 (SB 1012) , 2011 (HB 3509, SB 190), 2B 4101).

3. SB 846 directive on storage is inconsistent Wwithe CRUST and fish protection laws.
Storage under the CRUST must not negatively imfpaass for fish. Storage under the CRUST,
and under the state’s Sensitive Stock Rules, igddrto winter water withdrawals. Storage
projects agreed to by the CRUST must be technicatlgnomically, environmentally and
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politically feasible. Storage under the CRUST maitimpede Tribal Water Rights Settlement
discussions. The CRUST identifies specific stonaiggects to investigate. The CRUST
explicitly rejected select storage projects onutdies to the Umatilla River (i.e. Bear Creek, SF
Umatilla River) and those projects that would impddibal Water Right Settlement discussions.
CRUST pg. 13.

SB 846’s “Storage Program” is not consistent wht sideboards instituted by CRUST, many of
which reflect state law. The SB 846 program oelyuires consideration of instream flow needs
(rather than no negative impacts), only requirebriecal feasibility (rather than technical,
economic, environmental, and political feasibiljitgfpes not limit storage to winter projects, does
not require that projects be consistent with TrNMater Right Settlement discussions and/or
Columbia River Salmon and Steelhead Recovery @adgromotes the concept of storage
beyond the specific projects agreed to by the CR8Tincludes the Umatilla, for which
storage projects were explicitly rejected by theugy).

4. SB 846’s mandate to develop a “Umatilla Basin Wter Storage Program” is inconsistent
with the CRUST. The CRUST did not agree to the development of ar&fe Project”. Rather,
the CRUST agreed to the development of a state@\¥&RD program of new “water storage,
conservation, utilization, and instream flow pratewgs.” This balance was of great importance
to many CRUST members.

5. Future governance as outlined in SB 846 is ingsistent with the CRUST.CRUST

members agreed that governance going forward wiolltelv the following structure: “The
Governor’s Natural Resource Office will convenea@hkvwgroup over the interim to detail the
appropriate structure and elements of a statewl&RD [Oregon Water Resources Department]
program of new water storage, conservation, utibreand instream flow protections and
augmentation.” CRUST, page 14.

SB 846’s directive on governance conflicts with @RUST agreement. Of particular concern is
the fact that SB 846 fails to put that office withihe Oregon Water Resources Department. This
point is one that was negotiated and agreed to i@y hours of subgroup and larger group
discussion. This is a key point of the agreednugavernance structure. The agreement on this
was specifically geared at trying to curb recefurés to divest the Water Resources Department
of its authority to manage water resources in thetilla basin. Water, by statute, belongs to all
citizens of the state and it is imperative that aggment of our water resources remains with the
state. All participants of the CRUST agreed tg,thnd this is captured by explicit language in
the CRUST (page 14).

SB 846 Section 3 is further inconsistent with tgeeeaments in CRUST because it does not name
the Governor’s office as the convening group. Tgkhre workgroup out of the Governor’s

office would likely free the group of the strongtkership we have seen from the Governor’s
Natural Resource Division, including its directivet any solution “do no harm” to fish

resources and/or fish laws.



WaterWatch urges the Committee to reject SB 846 asis inconsistent with state fish
protection laws and the recently agreed upon CRUS&greement.

SB 846 is not only inconsistent Oregon’s SensiBt@ck Rules, but actually sets a path forward
to change this, and other, key protections thateptdlows needed for Columbia River Fish.

SB 846 is also inconsistent with both the languaw the intent of the CRUST. The CRUST
agreement and, importantly, the language captuheggreement, were painstakingly
negotiated over the course of many months. Anyraemt that this bill is in furtherance of the
CRUST ignores the not only the specific languagthefagreement, but also the process of
getting to full consensus.

As a signatory to the CRUST agreement WaterWatbtlousd not to violate the terms of that
agreement. We believe that supporting SB 846 wbalth violation of the agreement and for
that reason alone we cannot support the bill.

WaterWatch urges the Committee to reject SB 846.
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