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MEMORANDUM 
 

FROM: Jim & Lynda Gardner 
  Gardner & Gardner, Attorneys, PC 
  Legislative Counsel for Two Jinn, Inc. dba Aladdin Bail Bonds 
 
TO:  Interested Parties 
 
DATE: February 11, 2013 
 
RE:  House Bill 2548 (“Establishes commercial bail system”) 
 
I Executive Summary 
 
 On November 27, 2012, the Marion County Circuit Court issued a declaratory judgment 
declaring that the “State of Oregon has the authority under the Insurance Code to authorize a 
surety to issue bail bonds in Oregon.” See attached letter from the Harrang Long law firm and 
attached judgment. Since the state did not appeal the judgment, the judgment is binding and 
conclusive on the state and all its representatives and agents. As a consequence of the judgment, 
the state and its agents must authorize a qualified surety to issue bail bonds if requested to do so. 
Moreover, under the legal doctrine of claim preclusion—or res judicata—the state and its 
Insurance Division will be bound by the Declaratory Judgment in any subsequent lawsuit or 
proceeding arising under the same set of facts. 
 
 Because of the widespread but obviously incorrect assumption on the part of 
policymakers and others that surety bail was not authorized under existing Oregon law, there 
currently exists a regulatory void with respect to commercial surety bail. Passage of HB 2548 
would fill that void with a pervasive set of regulatory provisions modeled on “best in class” 
provisions currently in effect in Washington, California and Idaho. Moreover, HB 2548 would 
help address the funding crisis currently confronting the Oregon court system by dedicating new 
surety bail fee revenue as well as surety bail forfeiture revenue to the Judicial Department 
Operating Account. 
 
 From a policy perspective, passage of HB 2548 would help the state of Oregon address 
the chronic failure-to-appear problem that has plagued the Oregon criminal justice system for 
years. In addition, it would eliminate Oregon’s dubious distinction as the only state in the nation 
that does not permit out-of-state bail recovery agents to conduct operations within its borders, 
thus rendering Oregon the preferred safe haven for fugitive criminal defendants who have fled 
other states. 
 
II Summary of Key Provisions of the Bill 
 
The key provisions of HB 2548 may be summarized as follows: 
 

• The bill regulates the activities of bail agents, bail recovery agents and bail surety 
insurers. 
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• The bill sets forth the conditions under which surety bail will be forfeited. 
• The bill dedicates revenue from surety bail forfeitures as well as revenue from a new fee 

to the Judicial Department Operating Account. 
• The bill requires DCBS to adopt a schedule of fees sufficient to cover the department’s 

regulatory costs. 
• The bill requires that a bail recovery agent must have been issued a private investigator’s 

license with an endorsement as a bail recovery agent by the Department of Public Safety 
Standards and Training (DPSST) and must receive training and continuing education in 
the lawful location and apprehension of fugitive criminal defendants. The expense of this 
regulatory oversight and training is born by the bail industry. 

 
III The Policy Rationale for Passage of HB 2548 
 
 Passage of HB 2548 would help Oregon address two serious problems that have plagued 
the Oregon criminal justice system for years—a high failure-to-appear (FTA) rate on the part of 
criminal defendants and Oregon’s unique status as the only state in the nation that does not 
permit out-of-state bail recovery agents to conduct operations within its borders. Oregon’s high 
FTA rate imposes unnecessary costs on the criminal justice system (wasted law enforcement 
court appearances primary among them) and threatens public safety by permitting criminal 
defendants to “skip” with virtual impunity. Oregon’s unique fugitive haven status creates even 
more serious public safety risks by rendering Oregon the preferred safe haven for criminal 
defendants who have unlawfully fled other states. 
 
 Numerous independent studies, including studies by the U. S. Department of Justice’s 
Bureau of Justice Statistics, have demonstrated that commercial surety bail is superior to other 
forms of pretrial security release in securing the timely appearance of criminal defendants in 
court and in guaranteeing their presence at every stage of a criminal proceeding.  
 

See, e.g., E. Helland [Dept. of Economics, Claremont-McKenna College] and A. 
Tabarrok [George Mason University], Public versus Private Law Enforcement: Evidence from 
Bail Jumping1: 
 

Defendants released on surety bond are 28 percent less likely to fail to appear than 
similar defendants released on their own recognizance and if they do fail to 
appear they are 53 percent less likely to remain at large for extended periods of 
time. Deposit bonds perform only marginally better than release on their own 
recognizance. Requiring defendants to pay their bonds in cash can reduce the 
FTA rate to a similar rate than that for those released on surety bond. Given that a 
defendant skips town, however, the probability of recapture is much higher for 
those defendants on surety bond. As a result, the probability of being a fugitive is 
64 percent lower for those released on surety bond compared to those released on 
cash bond. 
 

                                                           
1. This study was based entirely on statistics from the State Court Processing Statistics (SCPS) program of the 

Bureau of Justice Statistics of the U.S. Department of Justice. 
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 See also T. Cohen and B. Reaves [BJS Statisticians], Pretrial Release of Felony 
Defendants in State Court – State Court Processing Statics, 1990 -2004 (Special Report 
published by the Bureau of Justice Statistics, U. S. Dept. of Justice in November, 2007 (pretrial 
releases secured by surety bonds had the lowest fugitive rate (3%) for felony pretrial releases 
while pretrial releases secured by deposit bonds and full cash bonds had more than double the 
surety bond fugitive rate). 
 
 R. Morris [Director of the Center for Crime and Justice Studies, University of Texas at 
Dallas], Pretrial Release Mechanisms in Dallas County, Texas (Research Report completed on 
behalf of the Dallas County (Texas) Criminal Justice Advisory Board – January, 2013) 
(“Overall, analyses based on the data explored here suggest that commercial bonds were the 
most successful in terms of defendant appearance rates, followed by attorney bonds, cash bonds, 
and pretrial services releases.”). 

 
 












