
Summary	
  of	
  2013	
  FTC	
  Study	
  on	
  the	
  Debt	
  Buying	
  Industry:	
  “The	
  Structures	
  and	
  
Practices	
  of	
  the	
  Debt	
  Buying	
  Industry”1	
  

	
  
• This	
  was	
  the	
  most	
  extensive	
  empirical	
  study	
  of	
  the	
  debt	
  buying	
  industry.	
  The	
  FTC	
  

examined	
  90	
  million	
  consumer	
  accounts	
  purchased	
  by	
  nine	
  of	
  the	
  largest	
  debt	
  buyers.	
  The	
  
accounts	
  had	
  a	
  face	
  value	
  of	
  $143	
  billion	
  and	
  the	
  debt	
  buyers	
  spent	
  nearly	
  $6.5	
  billion	
  to	
  
acquire	
  them.	
  	
  

	
  
• The	
  purpose	
  of	
  the	
  report	
  was	
  straightforward	
  and	
  simple	
  –	
  To	
  provide	
  a	
  better	
  

understanding	
  of	
  the	
  debt	
  buying	
  industry,	
  the	
  process	
  of	
  buying	
  and	
  selling	
  debt,	
  and	
  to	
  
determine	
  the	
  relationship	
  between	
  debt	
  buying	
  practices	
  and	
  problems	
  the	
  FTC	
  sees	
  in	
  
debt	
  collection.	
  	
  	
  
	
  

• This	
  most	
  recent	
  report	
  on	
  the	
  debt	
  buying	
  industry	
  offers	
  even	
  more	
  reason	
  to	
  be	
  
concerned	
  by	
  highlighting	
  the	
  lack	
  of	
  information	
  and	
  documentation	
  that	
  debt	
  buyers	
  
receive	
  when	
  they	
  purchase	
  accounts	
  –	
  information	
  that	
  is	
  often	
  necessary	
  in	
  debt	
  
collection	
  litigation.	
  	
  	
  

	
  
• For	
  example,	
  the	
  FTC	
  found	
  that	
  debt	
  buyers	
  typically	
  did	
  not	
  have	
  the	
  information	
  

needed	
  to	
  break	
  down	
  the	
  outstanding	
  balances	
  on	
  accounts	
  into	
  principal,	
  interest,	
  and	
  
other	
  fees.	
  	
  Of	
  the	
  accounts	
  studied,	
  only	
  11%	
  included	
  the	
  principal	
  amount,	
  and	
  37%	
  
listed	
  the	
  charges	
  and	
  fees.	
  

	
  
• Debt	
  buyers	
  received	
  documentation	
  for	
  accounts	
  purchased	
  for	
  a	
  small	
  percentage	
  of	
  the	
  

debts.	
  	
  Only	
  12%	
  of	
  the	
  sample	
  accounts	
  studied	
  by	
  the	
  FTC	
  of	
  accounts	
  purchased	
  by	
  debt	
  
buyers	
  came	
  with	
  any	
  account	
  documents.	
  	
  When	
  considering	
  all	
  of	
  the	
  accounts	
  purchased	
  
during	
  the	
  study	
  period,	
  an	
  estimated	
  6%	
  of	
  accounts	
  debt	
  buyers	
  purchased	
  came	
  with	
  
any	
  sort	
  of	
  documentation.	
  

	
  
• Debt	
  buyers	
  rarely	
  obtained	
  information	
  about	
  collection	
  history	
  or	
  dispute	
  history	
  for	
  

the	
  accounts	
  they	
  purchase	
  –	
  information	
  that	
  the	
  FTC	
  concluded	
  is	
  very	
  relevant	
  to	
  debt	
  
buyers	
  in	
  assisting	
  them	
  in	
  determining	
  whether	
  consumers	
  actually	
  owe	
  the	
  debts,	
  
whether	
  they	
  are	
  attempting	
  to	
  collect	
  from	
  the	
  right	
  person,	
  and	
  whether	
  the	
  amounts	
  are	
  
accurate.	
  

	
  
• Debt	
  buyers	
  have	
  some	
  information	
  about	
  the	
  account	
  but	
  fail	
  to	
  share	
  it	
  with	
  the	
  

consumer.	
  Information	
  that	
  would	
  help	
  the	
  consumer	
  understand	
  the	
  origins	
  of	
  the	
  debt,	
  
including	
  the	
  name	
  of	
  the	
  original	
  creditor,	
  account	
  number	
  and	
  date	
  of	
  last	
  payment	
  is	
  
available	
  to	
  the	
  debt	
  buyer	
  but	
  generally	
  not	
  included	
  in	
  validation	
  letters.	
  
	
  

• Debt	
  buyers	
  verified	
  disputed	
  debts	
  aged	
  6	
  years	
  or	
  more	
  only	
  36%	
  of	
  the	
  time	
  compared	
  
with	
  a	
  58%	
  verification	
  rate	
  for	
  debts	
  3	
  or	
  fewer	
  years	
  old.	
  	
  It	
  makes	
  sense	
  that	
  for	
  older	
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accounts,	
  debt	
  buyers	
  did	
  not	
  verify	
  disputed	
  debt	
  as	
  frequently	
  –	
  the	
  information	
  
necessary	
  to	
  verify	
  a	
  debt	
  is	
  less	
  likely	
  to	
  be	
  available,	
  particularly	
  if	
  the	
  debt	
  has	
  been	
  sold	
  
and	
  resold	
  many	
  times.	
  	
  In	
  Oregon,	
  the	
  statute	
  of	
  limitations	
  for	
  cases	
  like	
  ones	
  brought	
  by	
  
debt	
  buyers	
  is	
  6	
  years.	
  

	
  
• The	
  Commission	
  reiterated	
  its	
  concern	
  over	
  the	
  risk	
  of	
  default	
  judgments	
  on	
  debt	
  beyond	
  

the	
  statute	
  of	
  limitations	
  –	
  “As	
  the	
  Commission	
  has	
  noted,	
  because	
  90%	
  or	
  more	
  of	
  
consumers	
  sued	
  in	
  these	
  actions	
  do	
  not	
  appear	
  in	
  court	
  to	
  defend,	
  filing	
  these	
  actions	
  
creates	
  a	
  risk	
  that	
  consumers	
  will	
  be	
  subject	
  to	
  a	
  default	
  judgment	
  on	
  a	
  time-­‐barred	
  
debt.”	
  	
  	
  

	
  
• The	
  FTC	
  report	
  cited	
  instances	
  of	
  debt	
  buyers	
  suing	
  or	
  pursuing	
  consumers	
  for	
  time-­‐barred	
  

debt.	
  	
  These	
  cases	
  include	
  a	
  2009	
  case	
  where	
  a	
  consumer	
  was	
  wrongfully	
  sued	
  by	
  one	
  of	
  
the	
  nation’s	
  largest	
  debt	
  buyers	
  for	
  a	
  time-­‐barred	
  debt.	
  	
  Basile	
  v.	
  Blatt,	
  Hasenmiller,	
  
Leibsker	
  &	
  Moore,	
  LLC,	
  632	
  F.Supp.2d	
  842	
  (N.D.	
  Ill.	
  2009).	
  	
  The	
  report	
  also	
  highlighted	
  the	
  
Commission’s	
  own	
  enforcement	
  action	
  brought	
  against	
  Asset	
  Acceptance	
  in	
  2012	
  in	
  which	
  
the	
  FTC	
  alleged	
  the	
  debt	
  buyer	
  pursued	
  consumers	
  for	
  payment	
  on	
  time-­‐barred	
  debt	
  
without	
  informing	
  them	
  of	
  the	
  consequences	
  of	
  doing	
  so	
  and	
  trained	
  its	
  collection	
  
employees	
  how	
  to	
  collect	
  on	
  time-­‐barred	
  debt.	
  

	
  
• The	
  FTC	
  rejected	
  debt	
  buyer	
  and	
  collector	
  claims	
  that	
  it	
  is	
  difficult	
  to	
  determine	
  whether	
  or	
  

not	
  a	
  debt	
  is	
  time-­‐barred	
  because	
  the	
  statute	
  of	
  limitations	
  has	
  run.	
  	
  The	
  Commission	
  
concluded	
  that	
  debt	
  buyers	
  receive	
  sufficient	
  information	
  to	
  allow	
  them	
  to	
  determine	
  
whether	
  or	
  not	
  the	
  debt	
  is	
  beyond	
  the	
  statute	
  of	
  limitations,	
  and	
  even	
  if	
  it	
  is	
  unclear,	
  the	
  
report	
  questioned	
  why	
  the	
  debt	
  buyer	
  cannot	
  just	
  seek	
  that	
  information	
  from	
  the	
  original	
  
creditor.	
  	
  	
  

	
  
• These	
  findings	
  raise	
  serious	
  concerns	
  about	
  lawsuits	
  brought	
  by	
  debt	
  buyers	
  to	
  collect	
  on	
  

the	
  accounts	
  they	
  purchase.	
  	
  Debt	
  buyers	
  are	
  bringing	
  suits	
  and	
  obtaining	
  default	
  
judgments	
  in	
  state	
  court	
  at	
  an	
  alarmingly	
  high	
  rate.	
  	
  However,	
  based	
  on	
  some	
  of	
  the	
  
findings	
  from	
  this	
  2013	
  report,	
  there	
  are	
  valid	
  questions	
  as	
  to	
  whether	
  debt	
  buyers	
  can	
  
prove	
  ownership	
  of	
  the	
  debt,	
  the	
  alleged	
  debtor,	
  and	
  the	
  accuracy	
  of	
  the	
  amount	
  claimed	
  
to	
  be	
  owed.	
  

	
  
• The	
  FTC	
  reiterated	
  its	
  finding	
  from	
  its	
  2010	
  report	
  that	
  “debt	
  collection	
  complaints	
  often	
  

do	
  not	
  contain	
  sufficient	
  information	
  to	
  allow	
  consumers	
  to	
  admit	
  or	
  deny	
  the	
  allegations	
  
and	
  assert	
  affirmative	
  defenses.”	
  	
  This	
  finding,	
  among	
  others,	
  led	
  the	
  FTC	
  to	
  conclude	
  in	
  
2010	
  that	
  “the	
  system	
  for	
  resolving	
  consumer	
  debt	
  disputes	
  through	
  litigation	
  is	
  seriously	
  
flawed.”	
  	
  In	
  its	
  most	
  recent	
  report,	
  the	
  FTC	
  did	
  not	
  let	
  debt	
  buyers	
  off	
  the	
  hook,	
  as	
  they	
  
claim	
  –	
  “the	
  sufficiency	
  and	
  accuracy	
  of	
  the	
  information	
  used	
  in	
  the	
  collection	
  of	
  debts	
  
remains	
  a	
  significant	
  consumer	
  protection	
  concern.”	
  

	
   	
  



Summary	
  of	
  2010	
  FTC	
  Study	
  (“Repairing	
  a	
  Broken	
  System”)2	
  
on	
  Debt	
  Collection	
  Litigation	
  &	
  Arbitration	
  

	
  
	
  
• The	
  2010	
  Federal	
  Trade	
  Commission	
  (FTC)	
  report	
  stems	
  from	
  a	
  February	
  2009	
  FTC	
  

workshop	
  report,	
  where	
  the	
  Commission	
  concluded	
  that	
  the	
  “debt	
  collection	
  system	
  is	
  in	
  
serious	
  need	
  of	
  reform…”	
  but	
  needed	
  more	
  information	
  before	
  proposing	
  specific	
  
solutions.	
  	
  	
  
	
  

• The	
  2009	
  FTC	
  workshop	
  report	
  noted	
  a	
  number	
  of	
  concerns	
  including:	
  1)	
  filing	
  of	
  suits	
  based	
  
on	
  insufficient	
  evidence;	
  2)	
  failing	
  to	
  properly	
  notify	
  alleged	
  debtors;3	
  3)	
  a	
  “high	
  prevalence”	
  
of	
  default	
  judgments;	
  4)	
  improper	
  garnishment	
  of	
  exempt	
  funds	
  (e.g.	
  Social	
  Security	
  
income)	
  from	
  bank	
  accounts;	
  and	
  5)	
  suing	
  or	
  threatening	
  to	
  sue	
  on	
  time-­‐barred	
  debts.	
  

	
  
• In	
  order	
  to	
  remedy	
  the	
  current	
  failures	
  of	
  the	
  debt	
  collection	
  system	
  the	
  FTC	
  proposes	
  a	
  

series	
  of	
  reforms	
  that	
  states	
  should	
  adopt.	
  	
  The	
  FTC	
  also	
  focuses	
  on	
  the	
  importance	
  of	
  
state	
  reforms	
  as	
  “[d]ebt	
  collection	
  lawsuits	
  [are]	
  almost	
  invariably	
  filed	
  in	
  state	
  courts,	
  
where	
  state	
  law	
  is	
  the	
  main	
  source	
  of…applicable…standards.”	
  

	
  
• Some	
  of	
  the	
  reforms	
  the	
  FTC	
  recommends	
  for	
  states	
  include:	
  	
  1)	
  taking	
  steps	
  to	
  ensure	
  

consumers	
  receive	
  proper	
  notification	
  of	
  collection	
  lawsuits;	
  2)	
  requiring	
  more	
  and	
  specific	
  
information	
  on	
  debts	
  before	
  filing	
  a	
  complaint;	
  3)	
  developing	
  clear	
  and	
  uniform	
  statute	
  of	
  
limitations;	
  and	
  4)	
  placing	
  the	
  burden	
  on	
  collectors	
  to	
  prove	
  that	
  their	
  debts	
  are	
  not	
  time-­‐
barred.4	
  
	
  

• Importantly,	
  the	
  FTC	
  found	
  that	
  many	
  debt	
  collection	
  complaints	
  do	
  not	
  contain	
  sufficient	
  
information	
  to	
  allow	
  consumers	
  to	
  reasonably	
  respond	
  to	
  allegations	
  and	
  assert	
  
defensives.	
  	
  This	
  leads	
  to	
  overwhelming	
  numbers	
  of	
  default	
  judgments.	
  	
  Consequently,	
  the	
  
FTC	
  states	
  that	
  states	
  should	
  consider	
  that	
  complaints	
  include:	
  1)	
  the	
  name	
  of	
  the	
  original	
  
creditor	
  and	
  the	
  last	
  four	
  digits	
  of	
  the	
  original	
  account	
  number;	
  2)	
  the	
  date	
  of	
  default	
  and	
  
the	
  amount	
  due	
  at	
  that	
  time;	
  3)	
  any	
  applicable	
  statute	
  of	
  limitations;	
  4)	
  the	
  total	
  amount	
  
currently	
  owned	
  broken	
  down	
  by	
  principal,	
  interest	
  and	
  fees	
  and	
  5)	
  the	
  relevant	
  terms	
  of	
  
the	
  underlying	
  contract	
  or	
  a	
  copy	
  of	
  the	
  contract	
  itself	
  attached	
  to	
  the	
  complaint.	
  

	
  
• In	
  case	
  of	
  a	
  potential	
  default	
  judgment,	
  and	
  in	
  addition	
  to	
  the	
  need	
  for	
  overall	
  reforms,	
  the	
  

FTC	
  recommends	
  that	
  states	
  adopt	
  specific	
  checklists	
  judges	
  must	
  follow	
  before	
  entering	
  
a	
  default	
  judgment	
  in	
  order	
  to	
  “promote	
  the	
  application	
  of	
  proper	
  and	
  uniform	
  
requirement…”	
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Law	
  Enforcement	
  Actions	
  Against	
  Debt	
  Buyers	
  
	
  
State	
  and	
  federal	
  law	
  enforcement	
  agency	
  actions	
  against	
  debt	
  buyers	
  indicate	
  widespread	
  
problems	
  in	
  the	
  market	
  that	
  must	
  be	
  addressed.	
  	
  The	
  Federal	
  Trade	
  Commission	
  in	
  its	
  2010	
  
and	
  2013	
  reports	
  recommends	
  that	
  states	
  adopt	
  reform	
  efforts	
  to	
  address	
  these	
  market	
  
problems.	
  
	
  
• The	
  Minnesota	
  and	
  West	
  Virginia	
  Attorneys	
  General	
  both	
  filed	
  suits	
  in	
  2012	
  against	
  one	
  of	
  

the	
  largest	
  debt	
  buyers,	
  Midland	
  Funding,	
  for	
  filing	
  unreliable,	
  “robo-­‐signed”	
  affidavits	
  in	
  
support	
  of	
  its	
  collection	
  lawsuits	
  in	
  Minnesota	
  and	
  West	
  Virginia	
  state	
  courts.	
  
	
  

• The	
  Federal	
  Trade	
  Commission	
  filed	
  a	
  complaint	
  against	
  Asset	
  Acceptance	
  in	
  2012	
  alleging,	
  
among	
  other	
  things,	
  that	
  the	
  debt	
  buyer	
  claimed	
  consumers	
  owed	
  debts	
  when	
  it	
  could	
  not	
  
substantiate	
  those	
  representations	
  and	
  had	
  reason	
  to	
  know	
  the	
  account	
  portfolios	
  
contained	
  inaccurate	
  information,	
  failed	
  to	
  disclose	
  that	
  debts	
  were	
  too	
  old	
  to	
  be	
  legally	
  
enforceable,	
  and	
  pursuing	
  individuals	
  who	
  did	
  not	
  owe	
  the	
  debt.	
  	
  Asset	
  Acceptance	
  paid	
  a	
  
$2.5	
  million	
  penalty	
  to	
  settle	
  those	
  charges.	
  

	
  
• The	
  Maryland	
  Office	
  of	
  the	
  Commissioner	
  of	
  Financial	
  Regulation	
  filed	
  a	
  complaint	
  in	
  2011	
  

against	
  debt	
  buyers	
  LVNV	
  Funding	
  and	
  Resurgent	
  Capital	
  Services	
  for	
  filing	
  false	
  and	
  
misleading	
  complaints	
  and	
  supporting	
  affidavits	
  and	
  misrepresenting	
  the	
  amounts	
  of	
  
their	
  claims	
  in	
  the	
  state	
  court	
  collection	
  lawsuits.	
  	
  The	
  Commissioner	
  and	
  the	
  debt	
  buyers	
  
settled	
  in	
  2012,	
  with	
  LVNV	
  Funding	
  and	
  Resurgent	
  Capital	
  paying	
  the	
  state	
  a	
  $1	
  million	
  
penalty	
  and	
  the	
  two	
  companies	
  dismissing	
  more	
  than	
  3,500	
  cases	
  filed	
  against	
  Maryland	
  
residents.	
  

	
  
• IN	
  2011,	
  the	
  Texas	
  Attorney	
  General	
  sued	
  Encore	
  Capital	
  Group	
  and	
  two	
  of	
  its	
  subsidiaries,	
  

Midland	
  Funding	
  and	
  Midland	
  Credit	
  Management,	
  for	
  robo-­‐signing	
  of	
  affidavits	
  in	
  support	
  
of	
  collection	
  lawsuits,	
  filing	
  cases	
  against	
  the	
  wrong	
  individuals,	
  attempting	
  to	
  collect	
  
debts	
  that	
  had	
  been	
  fully	
  or	
  partially	
  paid,	
  and	
  using	
  incomplete	
  or	
  inaccurate	
  
information	
  as	
  the	
  basis	
  of	
  its	
  lawsuits.	
  

	
  
• In	
  2004,	
  the	
  FTC	
  filed	
  a	
  complaint	
  and	
  obtained	
  a	
  permanent	
  injunction	
  and	
  penalty	
  

against	
  debt	
  buyer	
  Capital	
  Acquisitions	
  &	
  Management	
  Corporation	
  (CAMCO)	
  for	
  
attempting	
  collect	
  debts	
  from	
  people	
  who	
  never	
  owed	
  the	
  debts,	
  attempting	
  to	
  collect	
  
and	
  report	
  to	
  credit	
  reporting	
  agencies	
  debts	
  that	
  are	
  beyond	
  the	
  statute	
  of	
  limitations	
  
or	
  too	
  old	
  to	
  report	
  to	
  credit	
  agencies,	
  among	
  other	
  abusive	
  debt	
  collection	
  practices.	
  	
  As	
  a	
  
result	
  of	
  the	
  injunction	
  and	
  penalty,	
  a	
  court-­‐appointed	
  receiver	
  was	
  appointed	
  to	
  shut	
  
down	
  CAMCO.	
  

	
  
	
  


